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April  20, 1818  (3  Stat.,  466).  land-office  fees. 
October  16,  1818    (7   Stat.,   189),    Miami 

treaty 

May  24,  1824  (4  SUt.,  31),  amendment  of 

entry 

August  18, 1825  (7  Stat.,  272)  Indian  treaty. 
November  7,  1825  (7   SUt.,  265),  Indian 

treaty 

October  23, 1820  (7  SUt.,  300),  Miami  treaty 
February  8, 1827  (4  Stat.,  202)  sec.  4,  pri- 
vate claim 

May  26, 1830  (4  SUt.,  405), private  claim.. 
February  8, 1831  (7  SUt.,  342),  Indian  tieaty 
October 23, 1834  (7  SUt.,  463),  Miami  treaty 
November  6,    1838  (7  SUt.,   509)  Miami 

treaty 

November  28.1840  (7  SUt.,  582),  Miami 

treaty 

September  4, 1841  (5  Stat.,  453)  preemption 
October  18. 1848  (9  SUt.,  052),  Indian  treaty 
September  28, 1850  (9  SUt.,  519),  swamp 

land 4,18,434 

March  2, 1853  (10  SUt.,  172), mission  lauds.         317 
May  10, 1854  (10  Stat.,  1054)  Indian  treaty 
May  12,  lf»4  (10  SUt.,  1064)  Indian  treaty 
June  5. 1854  (10 SUt..  1093)  Miami  treaty. 
August  3, 1854  (10  SUt.,  346)  patent,  certi- 

flcation 

February  22, 1855  (10  SUt.,  1165)  Chippewa 

treaty 

February  5,  1856  (11  SUt.,  668)  Indian 

treaty  

Febmary  11,  1856  (11  SUt.,  670).  Indian 

treaty 

May  15, 1866  (11  SUt.,  9), Iowa  R.  R.  grant.  440, 458 
June  3, 1856  (11  SUt.,  20)  Wisconsin  R.  R. 

grant 87 

March3.1857  (11  SUt...  105),  R.R. grant...  86 

March  3, 1857  (11  SUt.,  251),  swamp  hinds.         205 
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18 

252 

428 

491 

493 

18 

428 

428 

428 

237 

18 


252 

18 

429 

22 

455 

19 
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March  3, 1859  (11  SUt.,  425),  Indian  lands.         252 

March  8, 1859  (12  SUt.,  975),  Indian  treaty.  268 

March  12, 1660  (12  SUt.,  3),  swamp  grant .  11 

May  20. 1862  (12  SUt.,  392).  general  home- 
stead act 83 

July  1,  1862  (12  SUt..  489),  s(*c.  2,  Union 
Pacific 540 

May  5, 1864  (13  Stat.,  63),  Indian  renerva- 
tionin  UUb 410 

May  5, 1864  (13  Stat.,  64),  St.  Paul  and  Du- 
luth  grant ♦. 537 

May  5, 1864  (13  SUt.,  66),  Wisconnin  R.  R. 
grant 87,308 

May  12,  1864  (13  Stat.,  72),  towa  R.  R. 
grant 293 

June  2,  1864  (13  Stat.,  95),  Iowa  R.  R. 
grant 440.458 

June  30,  1864  (13  SUt.,  412),  public  reser- 
vations    254 

July  1, 1864  (13  SUt,  343),  coal  land 2J7 

July  2,  1864  (13  Sut.,  355).  wagon  road 
grant 390 

July  2,  1864  (13  Stat.,  305),  Nortliern  Pa- 
cific  73,233,309,349,511,536 

July  2, 1864  (13  Stat.,  365),  nee  3,  Northern 
Pacific 79 

July  2. 1864  (13  Stat.,  856),  Union  Pacific 
andB.  &  M.  grant 39,490 

Febmary  23,  1865  (13  SUt.,  432),  Indian 
landsin  Utah 410 

July  4, 1866  (14  Stat., 85).  mining  claim. . . .         235 

July  5, 1866  (14  SUt.  89),  wagon  road  grant  11 

July  13. 1866  (14  Sut.,  93),  Saint  Paul  and 
Dn]  nth  R.  R.  grant 636 

July  19, 1866  (14  Stat.,  799),troaiy 298 

July  23, 1866  (14  Stat.,  210).  Saint  Joseph 
andDenverR.  R 499 

July  25, 1866  (14  St4it.,  239)  Oregon  and  Cal- 
ifornia grant 348 


ACTS   OF   CONGRESB  CITED   AND   CONSTRUED. 


XXI 


Paca 
July  26^  1806  (14  Stat.,2&l ),  milling  olAinu.         285 
July  27»  1866  (14  SUt,  292),  Atlantic  and 

Pacific  and  Southern  Pacific 224,357 

July  25, 1868  (15  Stat.,  187),  Soathern  Pa- 

cifio 226 

ICay  31,  1870  (16  Stet.,  378)  Northern  Pa^  | 

dflo 71,511,536 

June  28, 1870  (16  Stat.,  382),  Soathern  Pa- 
cific          223 

Jnly  8, 1870  (16  Stat.,  196),  grant  toHinne- 

■ola 437 

July  0, 1870  (16  SUt.,  217)  mining  claim  . .  235 
Feh.  6, 1871  (16  Stat.,  404),  Indian  lands ...  19 

March  3, 1871  (16  Stet.,  688),  Saint  Vincent 

Bxt 86 

If  arch  8, 1871  (16  Stat.,  573-579),  Southern 

Pacific 108,352 

March  3, 1871  (16  Stet,  579),  New  Orleans 

Pacific 62 

May  10, 1872  (17  Stat.,  91),  mining  claim  60, 235, 353 
Jane  1, 1872  (17  Stat.,  213),  Miami  lands ...  429 
Jane  5, 1872  (17  Stat.,  226),  Indian  lands  . .  266 
January  31, 1873  (17  Stat.,  421),  Iowa  B.  R. 

grant 441 

FebruazylS,  1873  (17  Stat.,  465),  iron  and 

coal 235,240 

March  3. 1873  (17  Stet.,  607),  mining  claim .  235 
ifebruary  11,  1874  (18  Stat.,  15),  Indian 

lands 266 

Jane  22,  1874  (18  SUt.,  194),  B.  R.  indem- 
nity  77.346,248,479 

June  22,  1874  (18  Stet.,  203),  Minn.  R.  R. 

grante 580 

March  3.  1875  (18  Stet.,  402-420)  Indian 

homeatead 479 

March  3, 1875  (18  Stet.,  420),  sec.  15,  In- 
dian homeatead 05 

Mirch  3, 1875  (18  Stet.,  482),  right  of  way.  250, 290 
February  1,  1876  (19  Stat.,  2),  naturalisar 

tion 424 

May5, 1876  (19  Stat.,  52).  mineral  Und....  240 
May  20, 1876  (19  Stat.,  54),  sec.  1,  timber 

culture 502 

June  3, 1878  (20  Stat,  88),  timber  cutting.  51 

June  3,  1878  (20  Stat,  89),  timber  and 

stone 51,240,487 

June  14, 1878  (20  Stat,  118),  timber  culture.  502 
June  15.  1878  (20  Stet,  133),  Iowa  R.  R. 

lands 441 

June  18,  1878  (20  Stet,    152),  reseiroir 

lands 451 

June  18, 1878  (20  Stat..  165),  Indian  roser- 

Tationsin  IJteh 410 

March  3,  1870  (20  Stet.  352).  grant  to  Min- 

nesote 432 

May  14. 1880  (21  Stet,  140),  sec  2,  contest- 
ant  28:^290,311 

sec   3.  home- 
stead settle- 
ment... 390,425,528 
May  28, 1880  (21  Stet,  143),  Osage  lands . .         162 
June  15,1880  (21  Stat.,  199),  Ute  Indian 

lands 97,411 

Jane  15, 1880  (21  Stat,  237),  sec.  2,  home- 

slend  entry 189,327,453 


Paga 
June  16,  1880  (21  Stet,  287),  aec.  2,  repay- 
ment  89,112,161,210,308.310 

March  1.  1883  (22  Stet,  433),  Uto  Indian 

lands 100 

March  3, 1883  (22  Stat..  487),  Alabama  min- 

eralland 240 

May  17, 1884  (23  Stet.,  24),  sec.  8,  Alaska. . .        212. 

291.483 
July  4, 1884  (23  Stet.. 7^-86).  Indian  home- 
stead   478 

Jnly  5, 1884  (23  Stet,  103),  abandoned  mill- 

tery  reservations 261 

July  6, 1886  (23  Stat.,  123),  forfeiture  Atlan- 
tic and  Pacific  227.357 

February  a   1887  (24  Stet,  388),  Indian 

allotmente 101,364,427 

February  8, 1887  (24  Stat.,  388),  see.  4 442 

February  8, 1887  (24  Stet.  391),  sec  2,  New 

Orleans  Pacific 61 

March  3, 1887  (24  Stet,  556),  adjustment  of 

R.  R.  grante        390 

sec.  4 117,469 

aec.  5,  R.  R. 

lands 77, 

151.194.204,499 
May  14, 1888  (26  Stet.,  622),  Alabama  lands .  328 
October  2, 1888  (25  Stet.,  526),  arid  lands  . .  221 
October   19,  1888  (25    Stet,  612),  Indian 

patento 443 

January  14, 1889  (25  Stet.,  642),  Chippewa 

hinds 257,258.455 

February  22, 1889  (25  Stet.,  676),  sees.  10  and 

18,  school  land 233 

March  2, 1889  (25  Stet,  854),  sec.  2,  second 

homestead  .  82. 

115,311,475 
sec  6,  addi- 
tional honie- 

stead 113.327 

March  2, 1889  (25  Stet,  888),  price  of  land  .  308, 310 
March  2. 1889  (25  Stet,  980),  second  entry  .  83 

sect*.  13  and  14, 
Oklaiioma  ..         604 
May  2, 1890  (26  Stet,  81).  sec.  22,  Oklahoma 

homestead  commuted  for  town  site 313 

May  14, 1890  (26  Stet,  109).  Oklahoma  town 

site 813 

May  26,  1890  (26  Stet..  121),  prelhnliiary 

affidavit 423 

August  29,  1890  (26  Stet.,  369),  R.  R.  in- 
demnity   79 

August  30,  1890  (26  Stet.,  391),  arid  laudn.  222 

September 29, 1890  (26  Stat.,  496),  forfeiture 

of  R.R.lands 396,522 

September  29,  1890  (26  Stet.,  496).  sec.  2..         420 

sec.  3..     30,522 
sec.  8..  117 

October  1.  1890  (26  Stet.,  636),  Cherokee 

citizenship 300 

October  1,  1890  (26  Stat.,  647),  sec.  2,  sot- 
tiers  on  R.R.land8 367 

October  1, 1890  (26  Stat.,  650).  forest  reaer- 

ration 48 

January  12,  1891  (26  Stet,  712),  Southern 
Pacilic 868 
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Febniury  13, 1801  (26  Stat.,  7S8),  Sao  and 

Fox  lands 88 

Febmary  13,  1891  (20  Stat.,  768),  Iowa 

lands,  Oklahoma 278 

February  18, 1881  (26  SUt..  764),  forfeited 

railroad  lands 420 

February  28, 1801  (26  Stat,  794),  Indian 

allotmenta 101,864,406 

February  28,  1801  (26  Stat..  706),  aohool 

land 40 

March  8, 18n  (26  Stat.,  854),  see.  12,  pri- 

Tatedaima 801 

March  3, 1801  (26  Stat.,  060-1085),  Sisaeton 

and  Wahpeton  lands 864 

March  8, 1801  (26  Stat.,  1008),  suit  to  ▼»- 

oatepatent SI 

March  8, 1801  (26  Stat.,  1003),  timber  cut- 
ting          278 

March  3, 1801  (26  Stat.,  1005),  seo.  1,  timber 

culture 

entry 8,508 

■ec.  2,  desert 

lands 281,376 

•eo.  5,  home- 
stead          272 

■eo.   7,    oon- 

fimation..    14,157 
•ec.  8,  vaca- 
tion of  pat- 
ent   21 

■ec.10,  Indian 

binds 266 

■ecM.     11-13, 
A Inskan 

land 215.482 

■ecs.     11-16, 

AlftJika 201,323 

sec.  17,  arid 

lands f22 

■ecs.    18-21, 
right  of 

way 844 

June  17, 1892  (27  Stat.,  62),  Klamath  lands .  43 

July  20,  1892  (27  Stat..  270).  contestant. ...         281 
August  4,  1882  (27  Stat.,  848),  timber  and 

stone  land 244,437 

August  6,  1892  (27  Stat.  390),  St.  Paul, 

Minneapolis  and  Manitoba  grant 546 

March  3, 1893  (27  Stat,  631),  Indian  lands.         426 
March  3, 1893  (27  Stat.  744),  Indian  lands.  10 

March  8,  1893  (27  Stat.,  555),  Nebraaka 
school  land 141 


Page. 
March  3, 1891  (17  Stat.,  612),  Cherokee  Out- 
let     57,504 

Deoember  19. 1808  (26  Stat,  576).  Mille  Lac 

Unds 455 

June  20,  1804  i28  Stat,  04),  University 

grant  Miss 106 

July  26,  1884  (28  Stat.,  123),  desert  land 

entry 150,306,325,376 

August  4, 1804  (28  Stat,  226).  desert-land 

entry 150,377 

August  6,  1894  (28  Stat.,  226),  desert-land 

entry 806,325 

August  15, 1804  (28  Stat,  286),  Uto  Indian 

lands 07 

Angitst  15, 1804  (28  Stat,  286.305X,  Indian 

lands 365,410 

August  15,  1804  (28  Stat,  28<^10),  seo.  12, 

Indian  lands l34 

August  18, 1894  (28  Stat,  872),  sec.  4.  desert 

land 83 

August  23.  1804  (28  Stat,  401),  abandoned 

military r«*servation  260 

January  21,  1805  (28  Stat.,  635),  right  of 

way 345 

January  26,  1805  (28  Stat.,  641).  Indian 

patenta 443 

February  26, 1805  (28  Stat.,  688),  Northern 

Pacific  mineral  landa ;...  246,340,446 

February  26,  1805  (20  Stat.,  687),  isolated 

tract 146.150 

March  2.  1805  (28  Stat..  814),  abandoned 

reaerration 106 

March  2,  1805  (28  Stat.,  876-000),  Indian 

lands 865 

March  2, 1806  (20  Stat.  42),  purchaser  of 

railroad  and  wagon-road  lands 300, 469 

June  8,  1806  (20  Stat,  245),  settlers  on 

Northern  Pacific  lands 256,258 

June  10,  1806  (20  Stat,  821-340).  Indian 

lands : 365 

February  11, 1807  (29  Stat ,  526),  oil  land . .         852 
February  24,  1887  (20  Stat.  595),  forest 

fires 73 

March  2, 1887  (20  Stat.,  603).  Sugar  Loaf 

reservoir 15 

March  3, 1877  (10  Stat.,  377),  desert  land. .        Ill, 

150.231,336 
June  4, 1897  (80  Stat,  34),  forest  reeerA-a- 

tions 41,140 

June  7,  1897  (80  Stat.,  62-75),  Sisseton  and 

Wahpeton  lands 864 

June  7,  1807  (30  Stat,  87),  Ute  Indian 

lands 07 


REVISED  STATUTES  CITED  AND  CONSTRUED. 


Section  452 . , 
Section  1818 
SecUon  2165 
Section  2238 
Section  2250 
Section  2260. 
Section  2261 
Section  2262 
Section  2275 


334 

254 

424 

870 

80 

30 

30 

30 

40 

Section  2289 83.134,272,457 


Section  2290 272.281.457 

Section  2291 2,200.284,457,545 

Section  2292 284 

Section  2208 83,134 

Section  2302 472 

Section  2306 161 

Section  2307 200 

Section  2318 235,853,621 

Section  2310 235,353 

Sections  2320-24 236,858 


HSV18ED   8TATUTBS   CITED   AND   CONSTRUED,  ETC.        XXtU 


Seeti«m2322 60 

Section  2325 408,652 

SectioBB  2325-28 286 

Section  2328 488 

Keetian2S29 288,868,653 

Section  2331 858 

Section  2387 8,108 

Seetion2345 >..         167 


Paco. 
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Section  2448 2 
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DECISIONS 

RELATINO  TO 


HOMESTBAI>  KNrTBY-CITIZENSBaP-HEniS-BQtJTTABI.B  ACTION. 

Elizabeth  Biohteb. 

Aliomeetead  entry,  tinder  which  the  entryman  who  ha<l  declared  his  intention  of 
becoming  a  citizen  bnt  had  not  been  admitted  to  citizenship  at  the  time  of  snb- 
mitting  final  proof,  may  be  equitably  confirmed  for  the  benefit  of  the  heirs,  and 
patent  iasne  in  their  names,  where  the  entryman  dies,  with  his  entry  occupying 
snch  status,  and  a  naturalized  heir  thereafter  submits  final  proof. 

The  case  of  Joseph  Ellis,  21  L.  D.,  377,  cited  and  distinguished. 

Secretary  JBliss  to  the  Commissioner  of  the  General  Land  Office^  July  12^ 
(W.V.D.)  1897.  '    (0.  W.  P.) 

I  have  considered  the  appeal  of  Elizabeth  Eichter  from  yoar  office 
decision  of  February  29,  1896,  holding  final  certificate,  No.  334,  for 
cancellation. 

The  land  involved  is  the  W.  J  of  the  NE.  J  and  the  E.  J  of  the  N W.  J 
of  Sec.  29,  T.  26  K,  E.  23  B.,  Waterville  land  district,  Washington. 

The  record  shows  that  William  Eichter  made  homestead  entry,  Xo. 
768,  of  said  tracts  August  17, 1887,  submitting  final  proof  on  July  23, 
1894.  With  his  proof  he  submitted  a  copy  of  his  declaration  of  inten- 
tion to  become  a  citizen  of  the  United  States,  with  the  statement  that 
he  had  appeared  with  his  witnesses  on  April  25, 1894,  at  the  court 
house  in  Waterville,  with  the  intention  of  taking  out  final  citizenship 
papers,  fully  believing  that  the  court  would  still  be  in  session,  but  he 
found  that  the  court  had  closed  and  the  judge  left  town.  He  also 
stated  that  but  two  terms  of  the  court  are  held  in  the  county,  and  that 
he  intends  to  be  present  at  the  next  term  of  the  court,  which  will  be 
held  on  October  22, 1894,  and  that  he  will  then  take  out  his  final 
papers. 

The  local  officers  approved  the  proof,  accepted  payment,  and  issued 
final  certificate  July  23, 1894. 

December  7, 1894,  you  directed  the  local  officers  to  advise  the  claim- 
ant thatp  upon  receipt  by  your  office  of  record  evidence  of  Eichter's 
naturalization,  without  unnecessary  delay,  the  case  would  be  referred 
to  the  hoard  of  equitable  adjudication  for  final  action. 
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Ou  Febraary  8, 1895,  the  local  officers  transmitted  the  affidavit  of  a 
physician,  to  the  effect  that  Bichter  was  and  had  been  since  October, 
1894,  dangerously  ill,  and  unable  to  leave  his  house,  also  the  affidavit 
of  Kichter's  brother,  in  which  he  states  that  William  Kichter  will,  if 
able,  be  present  at  the  term  of  court  which  will  be  held  in  April,  1895. 

In  July,  1895,  the  local  officers  transmitted  final  proof  on  said  home- 
stead entry,  Ko.  768,  by  Elizabeth  Bichter,  a  naturalized  citizen  of  the 
United  States,  and  the  mother  of  said  William  Bichter,  who  died  in 
April,  1895,  with  final  certificate,  No.  334,  issued  to  the  heirs  of  William 
Bichter,  deceased. 

February  29, 1896,  you  decided  that  the  proof  made  by  Elizabeth 
Bichter  can  not  be  accepted,  and  held  final  certificate  Ko.  334  for  can- 
cellation, but  directed  that  the  final  certificate  Ko.  240,  in  the  name  of 
William  Bichter,  be  then  referred  to  the  board  of  equitable  adjudica- 
tion for  the  action  of  that  tribunal. 

The  case  turns  upon  the  rights  of  the  heir  of  an  entryman,  who  has 
made  a  declaration  of  intention  to  become  a  citizen,  but  dies,  before 
final  proof  has  been  accepted  and  final  certificate  approved,  without 
actual  naturalization. 

Under  the  homestead  laws,  the  right  of  entry  is  given  to  a  citizen  of 
the  United  States  or  one  ^^who  has  filed  his  intention  to  become  such, 
as  required  by  the  naturalization  laws."  But  an  entryman,  although 
he  may  have  fulfilled  all  the  requirements  of  the  homestead  law,  is 
not  entitled  to  patent,  unless  he  is  at  that  time  a  citizen  of  the  United 
States.    (Section  2291  of  the  Bevised  Statutes.) 

In  the  case  of  Joseph  Ellis  (21  L.  D.,  377),  on  the  authority  of  which 
case  your  office  decision  is  founded,  Ellis  was  entitled  to  patent  at  the 
time  of  his  death.  And  it  is  held  in  the  case  of  Henry  E.  Stich  (23 
L.  D.,  457),  that  section  2448  of  the  Bevised  Statutes,  which  provides : 

Where  patents  for  public  lands  have  been  or  may  be  issued,  in  pursuance  of  any 
law  of  the  United  States,  to  a  person  who  had  died,  or  who  hereafter  dies,  before  the 
date  of  such  patent,  the  title  to  the  land  designated  therein  shall  inure  to  and  be- 
come invested  in  the  heirs,  devisees,  or  assignees  of  such  deceased  patentee  as  if  the 
patent  had  issued  to  the  deceased  person  during  life. 

is  applicable  only  when  the  right  to  patent  exists  in  the  entryman  at 
the  time  of  his  death. 

In  the  case  under  consideration,  Bichter,  by  reason  of  his  not  being 
naturalized  at  the  time  of  his  death,  was  not  entitled  to  patent. 

Your  office  decision  is  therefore  erroneous. 

The  board  of  equitable  adjudication  has  no  authority  in  such  cases. 
Its  province  is  confined  to  entries  so  far  complete  in  themselves,  that, 
when  the  defects  on  which  they  are  submitted  have  been  cured  by  its 
favorable  action,  they  pass  at  once  to  patent.  James  H.  Taylor,  9  L. 
D.,  230. 

By  the  statutes  of  the  State  of  Washington  an  alien  may  hold,  con- 
vey and  devise  land,  and  if  he  dies  intestate,  the  same  shall  descend 
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to  his  heirs.    (1  Hill's  Statutes  and  Codes  of  Washington,  Title  LXX, 
S.  2955.)    And  by  the  rule  and  order  of  descent  of  real  property: 

If  the  decedent  leaves  no  iBsne,  the  estate  goes  in  equal  shares  to  the  surviTing 
husband  or  wife,  and  to  the  decedent's  father  and  mother  if  both  survive.  If  there 
be  no  father  nor  mother,  then  one-half  goes  in  equal  shares  to  the  brothers  and  sis- 
ters of  the  decedent,  and  to  the  children  of  any  deceased  brothers  or  sisters,  by 
right  of  representation.  If  decedent  leaves  no  issue,  nor  husband  nor  wife,  the 
estate  must  go  to  his  father  and  mother.  (HUl's  Statutes  and  Codes,  Title  XYII, 
S.2.) 

It  seems  to  me  that  on  the  principles  of  equity  and  justice  this  entry 
should  be  passed  to  patent,  and  I  can  see  no  objection  to  submitting 
final  homestead  certificate  No.  334,  on  the  proof  made  by  Elizabeth 
Richter,  to  the  board  of  equitable  adjudication,  under  rule  33  of  rules 
and  regulations  of  the  board. 

You  will  therefore  refer  final  homestead  certificate  No.  334  to  the 
board  of  equitable  adjudication,  and,  if  confirmed,  patent  will  issue  in 
the  name  of  the  heirs  of  William  Bichter.  Agnew  t?.  Motton^  13  L,  D., 
228. 

The  decision  of  your  office  is  modified  accordingly. 


TIMBER  CULTtTBB  APPLICATION— ACT  OF  MABCH  8,  1891. 

Gallup  v.  Welch. 

An  application  to  make  timber  culture  entry  of  land  embraced  within  a  prior  prima 
facie  valid  railroad  indemnity  selection  is  properly  rejected^  and  an  appeal  from 
snch  action  secures  no  right  that  is  protected  by  section  1,  act  of  March  3, 1891, 
repealing  the  timber  culture  law. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  July  12^ 
(W.  V.  D.)  1897.  (F,  W.  O.) 

On  May  7, 1896,  J.  F.  Gallup  filed  a  motion  for  the  review  of  depart- 
mental decision  of  February  11, 1896  (not  reported),  in  the  case  of  said 
Gallup  V.  Wesley  0.  Welch,  involving  the  W.  J  of  the  NB.  J,  the  NW.  i 
of  the  SE.  4,  and  the  NB.  J  of  the  SW.  J  of  Sec.  36,  T.  85  K,  R.  30  W., 
DeB  Moines  land  district,  Iowa. 

On  October  6, 1896,  said  motion  was  entertained  and  forwarded  to 
your  office  to  be  returned  to  Gallup  for  service  within  thirty  days  from 
receipt  thereof. 

Said  motion  has  again  been  filed  with  evidence  of  service  after  the 
expiration  of  the  thirty  days  allowed  for  that  purpose,  and  for  that 
reason  motion  is  made  to  revoke  the  order  entertaining  the  motion  for 
review. 

At  the  time  the  motion  for  review  was  entertained  it  was  found  that 
an  error  had  been  committed  in  the  previous  decision  of  this  Depart- 
ment in  the  recognition  of  Welch's  timber  culture  application  after  the 
rei)eal  of  the  timber  culture  law,  and  for  that  reason  it  is  deemed 
unnecessary  to  consider  the  motion  to  dismiss. 
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To  a  proper  understanding  of  the  matter,  a  brief  history  of  the  pre« 
vious  transactions  had  in  relation  to  this  tract  is  necessary. 

As  early  as  1859  the  land  was  selected  by  tbe  State  on  account  of  the 
swamp  land  grant.  On  June  10,  1864,  in  a  letter  from  your  office 
addressed  to  the  register  and  receiver  at  Des  Moines,  it  was  stated 
that  the  tract  in  question  had  been  selected  and  patented  to  the  State 
as  swamp  land  under  the  act  of  1850,  and  the  local  officers  were  directed 
to  note  the  fact  upon  their  tract  books;  which  they  did;  and  the  same 
was  duly  noted  upon  the  county  records. 

This  tract  is  within  Greene  county,  and  as  the  State  bad  conferred 
the  swamp  land  grant  upon  the  county,  and  the  said  county  had  con- 
tracted with  the  American  Emigrant  Company,  said  last  mentioned 
company  conveyed  this  land  to  James  Callanan  and  James  G.  Savery. 
They  in  turn  conveyed  it  to  Gallup  by  quit  claim  deed  April  4, 1890. 

This  tract  is  also  within  the  limits  of  the  grant  for  the  Cedar  Rapids 
and  Missouri  Eiver  Kailroad  Company,  now  known  as  the  Iowa  Cen- 
tral Air  Line  Bailroad  Company,  which  company,  on  June  30,  1885, 
filed  a  contest  against  the  swamp  land  claims  embracing  the  tracts 
here  in  controversy,  together  with  other  lands,  and  at  the  same  time 
filed  an  application  to  select  this  tract  as  indemnity,  the  same  being 
accompanied  by  a  tender  of  fees. 

The  statement  contained  in  your  office  letter  of  June  10, 1864,  to  the 
effect  that  this  land  had  been  patented  to  the  State  as  swamp  land, 
was  erroneous.  So  that,  upon  the  company's  contest,  hearing  was  duly 
ordered,  and  upon  the  testimony  taken  the  swamp  claim  was  rejected, 
as  to  the  tract  in  question,  by  your  office  letter  of  November  10, 1886. 
On  November  24, 1886,  the  local  officers  approved  the  railroad  com- 
pany's application  to  select,  and  permitted  the  same  to  go  of  record. 

On  January  22, 1889,  Welch  applied  to  make  timber  culture  entry  of 
the  land;  his  application  being  rejected  by  the  local  officers 

becanse  the  laiid  herein,  as  appears  ttom  the  records  of  this  offico;  appears  to  have 
been  selected  by  tbe  Cedar  Rapids  and  Missouri  Kiver  Railroad  Compauy  and 
approved  at  this  offloe  November  26,  1886;  and  because  it  is  also  shown  by  the  tract 
book  of  this  office  that  the  within  land  was  patented  to  the  State  of  Iowa  under  the 
act  of  September  28,  1850. 

From  said  decision  Welch  appealed. 

By  your  office  letter  of  April  11, 1892,  the  selection  by  the  railroad 
company  was  canceled,  because  of  the  fact  that  the  company  had,  in  a 
suit  brought  by  the  American  Emigrant  Company  against  the  railroad 
compauy,  in  1882,  to  settle  the  question  of  conflicting  rights  between 
the  two  companies  to  certain  tracts,  disclaimed  any  right  to  the  tracts 
in  question,  in  consideration  of  which  the  Emigrant  Company  relin- 
quished its  claim  to  other  lands  involved  in  said  grant. . 

In  your  said  decision  it  is  stated  that  on  April  8, 1890,  Gallup  flied 
an  application  to  select  these  tracts  under  the  agricultural  act  of  July 
2, 1862;  which  application  is  rejected  by  said  decision.    It  is  further 


DECISIONS  RELATING   TO  THE   PUBLIC   LANDa  5 

stated  in  said  decision  that  as  Gallnp  is  the  present  claimant  under  the 
swamp  grant,  the  rights  under  which  had  been  determined,  in  1886, 
adverse  to  the  State,  in  view  of  the  cancellation  of  the  company's 
selection,  an  application  by  him  under  the  homestead  law  will  receive 
due  consideration. 

On  May  7, 1893,  Gallup  Died  a  petition  asking  that  an  inyestigation 
be  made  or  ordered  and  that  the  tracts  here  in  question  be  patented  to 
the  State  of  Iowa  under  the  act  of  Congress  approved  September  28, 
1850,  as  swamp  land.  To  this  application  Welch  filed  objections  on 
June  19, 1893,  and  in  your  office  letter  of  March  10, 1894,  the  petition 
by  Gallux),  and  also  the  appeal  from  the  rejected  application  of  Welch, 
presented  as  before  stated  in  1889,  were  considered. 

Gallup's  petition  was  denied,  and  the  rejection  of  Welch's  applica- 
tion was  sustained,  because  of  the  fact  that  at  the  date  of  its  presenta- 
tion tbe  tract  was  covered  by  the  selection  of  the  railroad  company; 
and  until  the  same  was  canceled,  no  rights  could  be  acquired  by  the 
presentation  of  a  timber  culture  application.  Said  selection  was  not 
canceled  until  after  the  repeal  of  the  timber  culture  law  by  the  act  of 
March  3, 1891  (26  Stat.,  1095);  so  that  he  acquired  no  right  prior  to 
the  repeal  of  said  law. 

In  the  decision  under  review,  so  much  of  your  office  decision  of 
March  10, 1894,  as  denied  Gallup's  petition  was  affirmed.  But  in  con- 
sidering Welch's  claim  under  his  timber  culture  application,  it  was 
stated : 

I  find  that  Welch  initiated  his  claim  to  make  timber  onltare  entry  of  the  tract 
in  controversy  on  January  22, 1889;  that  he  appealed  from  the  decision  rejecting  his 
application  and  that  his  appeal  was  not  passed  apon  hy  yonr  ojffice  nntil  March  10, 
1894;  and  that  under  the  proviso  of  the  first  section  of  the  act  of  March  3, 1891  (26 
Stat.,  1095),  entitled  ''An  act  to  repeal  timber  culture  laws  and  for  other  purposes/' 
he  is  entitled  to  perfect  his  timber  culture  entry  upon  due  compliance  with  law«  in 
the  same  manner  as  if  said  act  had  not  been  passed. 

The  proviso  of  section  1  of  the  act  of  March  3, 1891  {8upra)j  saying 
from  the  terms  of  the  forfeiture  certain  rights,  provides  that  the  repeal 

shall  not  affect  any  valid  rights  heretofore  accrued  or  accruing  under  said  laws, 
but  all  bona  fide  claims  lawfully  initiated  before  the  passage  of  this  act  may  be  per- 
fected npon  due  compliance  with  law. 

The  only  question  for  consideration  therefore  is:  Did  Welch,  by  the 
presentation  of  his  application  in  1889,  and  while  the  land  was  covered 
by  the  selection  of  the  railroad  company,  acquire  any  valid  right,  and 
can  it  be  said  that  he  had,  at  the  date  of  the  passage  of  the  act  of  March 
3, 1891,  a  claim  lawfully  initiated  before  the  passage  of  said  actf 

In  the  case  of  Simser  v.  Southern  Minnesota  Kailway  Company  (12 
L.  D.,  386),  it  is  held  (syllabus) :  "A  timber  culture  application  can  not 
be  accepted  for  laud  embraced  within  a  prior  railroad  indemnity  selec- 
tion." See  also  Eudolph  Nemitz  (7  L.  D.,80);  Northern  Pacific  Eail- 
road  Company  v,  Halvorson  (10  L.  D,,  15)  3    Darlaud  v.  Northern 
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Pacific  Railroad  Company  (12  L.  D.,  196) ;  and  Gorder  v.  St  P.,  M.  &  M. 
Ry.  Co.  (24  L.  D.,  434). 

The  question  as  to  the  effect  of  the  pendency  of  an  appeal  from  the 
rejection  of  an  application  to  enter  has  been  repeatedly  considered  by 
this  Department  and  it  has  been  nniformly  held  that  an  application  to 
enter  is  the  equivalent  of  an  actual  entry  or  constitutes  a  claim  lawfully 
initiated  only  in  case  the  application  is  found  to  have  been  improperly 
refused. 

As  this  land  was  embraced  in  a  selection  prima  fa^ie  valid  at  the  time 
Welch  tendered  his  timber  culture  application,  it  must  be  held  that  the 
action  of  the  local  officers  in  denying  his  application  was  proper,  and 
that  by  such  presentation  a  claim  under  the  timber  culture  law  was  not 
lawfully  initiated. 

Said  departmental  decision  of  February  11, 1896,  in  so  far  as  it  is  held 
that  Welch  is  entitled  to  perfect  his  timber  culture  entry  in  the  same 
manner  as  if  the  act  of  1891  had  not  been  passed,  is  recalled  and 
vacated,  and  your  office  decision  sustaining  the  rejection  of  Welches 
application  is  affirmed. 

This  leaves  for  consideration  Gallup's  petition  for  a  further  investi- 
gation as  to  the  swampy  character  of  this  tract,  and  in  the  motion  for 
review  attention  is  also  called  to  the  fact  that,  acting  upon  the  sugges- 
tion contained  in  your  office  decision  of  April  11, 1892,  Gallup  did,  in 
July  1894,  tender  homestead  application  for  this  tract,  upon  which  no 
action  has  as  yet  been  taken. 

This  tract  having  been,  after  investigation,  adjudged  to  be  non- 
swamp,  this  Department  might  refuse  to  make  further  investigation  in 
the  matter,  but  in  view  of  the  fact  that  this  proceeding  was  upon  the 
contest  of  the  railroad  company,  instituted  in  1885,  and  that  said  com- 
pany had  about  three  years  prior  thereto,  in  an  action  between  the 
railroad  company  and  the  Emigrant  Company,  the  claimant  under 
the  swamp  grant,  apparently  admitted  that  this  tract  passed  under  the 
swamp  grant,  I  have  deemed  it  advisable  to  grant  Gallup's  request  for 
a  further  investigation  upon  this  question,  namely,  as  to  whether  this 
tract  was  embraced  within  the  grant  of  1850  to  the  State  of  Iowa  as 
swamp  laud,  and  that  action  upon  his  homestead  application  be  in  the 
meantime  suspended.  Should  the  previous  adjudication  of  your  office 
as  to  the  character  of  the  land  be  adhered  to,  Gallup's  application 
under  the  homestead  law  will  then  be  considered,  and  the  traet  dis- 
posed of  as  other  public  land;  otherwise,  in  accordance  with  the  grant 
of  1850,  the  tract  will  be  patented  to  the  State  on  account  of  the  swamp 
grant. 

So  far  as  in  conflict  herewith,  the  previous  decision  of  the  Depart- 
ment is  set  aside,  and  your  office  decision  is  accordingly  modified  and 
the  case  herewith  remanded  for  your  further  action  in  accordance  with 
the  direction  herein  given. 
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MINIJN^G  CLAXm-MTLLSITE— ABTnSRSE  CLAIM. 

Snydbb  v.  Wallee. 

The  adverse  proceeding  contemplated  by  the  mining  law  is  for  the  parpose  of  deter- 
mining the  right  of  possession  as  between  conflicting  mining  claims,  and  does 
not  include  a  suit  in  the  courts  to  settle  a  question  as  to  the  character  of  the 
laud. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  July  12^ 
(W.V.D,)  1897.  (P.  J.  O.) 

The  prior  history  of  this  controversy  will  be  found  in  20  L.  D.,  144, 
and  22  Id.,  318,  where  the  facts  are  set  forth  in  detail.  For  the  pur- 
pose of  this  case  in  its  present  shape,  it  is  only  necessary  to  say  tbat 
Joseph  Snyder  filed  a  protest  against  the  mineral  entry  of  Oscar 
WaUer  for  the  Waller  No.  1  lode  claim.  Snyder  claimed  the  Kainy 
Day  millsite,  which  conflicted  with  the  Waller  lode.  Among  other 
charges  made  by  the  protest  was,  that  the  ground  was  non-mineral.  A 
hearing  was  had,  and  the  local  officers  recommended  that  the  protest 
be  dismissed.  They  concluded  that  the  preponderance  of  the  testimony 
seemed  to  favor  the  mineral  applicant,  and  on  appeal  your  office 
affirmed  their  judgment,  but  ordered  a  republication  of  the  application 
for  patent,  and  added:  "Under  the  republication  and  reposting,  adverse 
claims  may  be  filed  as  in  the  case  of  an  original  publication  and  posting 
of  the  notice."  This  judgment  became  final,  for  the  reason  that  there 
was  no  appeal.  The  case  finally  reached  the  Department  on  certiorari, 
and  your  office  judgment  was  affirmed  (see  cases  cited  above). 

In  conformity  with  the  order  of  your  office.  Waller  made  republica- 
tion, and  during  the  period  thereof  Snyder  filed  his  protest  and  adverse, 
and  within  the  statutory  period  instituted  suit  in  the  local  court.  Sub- 
sequently Waller  moved  the  local  office  to  dismiss  the  adverse  claim, 
for  the  reason  that: 

The  said  adverse  claim  being  based  on  a  mill-site  claim;  which  must  be  non-min- 
eral, for  the  reason  that  it  has  already  been  determined  by  this  Department  in  pro- 
ceedings between  the  parties  hereto  that  the  premises  herein  involved  are  mineral 
in  character  and  subjeot  to  entry  under  the  mineral  laws,  which  determination  is 
conclusive. 

The  local  officers  overruled  the  motion,  and  on  appeal  your  office 
affirmed  their  action,  whereupon  Waller  prosecutes  this  appeal,  assign- 
ing error  as  follows: 

(1)  The  Honorable  Commissioner  erred  in  his  decision  herein  in  holding  that  the 
adverse  claimant,  Joseph  Snyder,  is  not  barred  and  estopped  from  assorting  his  mill- 
site  location  herein  by  the  former  decisions  of  this  Department  upon  the  protest 
heretofote  filed  in  Joseph  Snyder  v.  the  application  and  entry  of  Oscar  Waller  for 
the  Waller  No.  1  lode  claim,  lot  No.  722. 

(2)  The  Honorable  Commissioner  erred  in  his  said  decision  in  not  holding  that 
said  Snyder  by  his  general  appearance  in  said  protest  proceedings  did  not  waive  as 
to  himself  all  irregularity  or  lack  of  notice  connected  with  the  entry  of  said  lode 
claim  and  the  said  hearing. 
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(3)  The  Honorable  Commissioner  erred  in  his  said  decision  in  holding  that  said 
prior  decisions  of  this  Department  did  not  fix  and  determine  the  mineral  character 
of  the  land  embraced  in  said  Snyder's  mill-site  location,  and  that  such  determination 
was  not  and  is  not  conclusive  upon  him  in  this  proceeding. 

(4)  The  Honorable  Commissioner  erred  in  denying  Oscar  Waller's  motkm  to  dis- 
miss the  protest  and  adverse  claim  of  said  Joseph  Snyder  filed  herein,  and  in  hold- 
ing that  if  the  judgment  heretofore  rendered  herein  is  conclnsiye  of  Snyder's  claim 
it  is  necessary  or  proper  that  this  appellant,  Waller's  claim,  should  be  determined  or 
settled  in  the  adverse  suit  now  pending,  for  the  reason  that  if  said  former  judgment 
is  conclusive  of  Snyder's  claim,  then  Waller's  claim  should  be  determined  by  the 
Laud  Department  ex  parU  according  to  the  usual  practice  in  ex  parte  cases. 

Section  2337  (Kevised  Statutes)  provides  that  noD-mineral  land  may 
be  patented  as  a  mill-site,  <' subject  to  the  same  preliminary  require- 
ments as  to  survey  and  notice  as  are  applicable  to  veins  or  lodes.'' 

It  appears  that  the  Baiuy  Day  mill-site  was  "located"  in  1878,  but 
so  far  as  the  record  shows  no  attempt  has  ever  been  made  to  secure  a 
patent  for  the  same.  In  1889  the  Waller  lode  claim  was  located,  which 
conflicts  with  the  mill-site.  As  a  result  of  the  hearing  had,  it  was 
decided  that  the  land  was  mineral  in  character,  and  this  judgment 
became  final.  The  character  of  the  land  is  therefore  finally  settled  as 
mineral.  Hence,  it  follows  that  it  can  not  be  entered  as  a  mill-site. 
(Alta  Mill-site,  8  L.  D.,  196.) 

The  adverse  proceeding  contemplated  by  the  statute  is  for  the  pur- 
pose of  determining  the  right  of  possession  as  between  parties  claiming 
coufiicting  mining  claims,  and  does  not,  in  my  judgment,  comprehend 
a  suit  in  the  courts  to  settle  the  question  as  to  the  character  of  the 
land.  That  subject  is  one  that  is  exclusively  within  the  jurisdiction  of 
the  land  department,  and  any  judgment  of  a  court  on  this  question 
would  not  be,  necessarily,  binding  on  the  Department.  (Alice  Placer 
Mine,  4  L.  D.,  314;  Powell  t?.  Ferguson,  23  L.  D.,  173.) 

Where  the  character  of  the  land  is  involved  to  the  extent  that  the 
determination  of  that  question  fixes  the  right  to  purchase  the  same,  it 
can  only  be  decided  by  the  executive  branch  of  the  government  which 
is  clothed  with  the  power  to  determine  the  question.  It  follows,  I  think, 
that  there  is  nothing  for  the  court  to  determine  under  the  adverse  that 
would  aid  the  Department  in  deciding  to  whom  the  patent  should  issue. 

Your  ofiice  judgment  is  therefore  reversed,  and  the  motion  to  dismiss 
the  protest  and  adverse  is  sustained. 


CONTEST-ORDEB  OF  PISMTSWAT^ 
LiHBOOKEB  V.  STOVAIiL. 
A  contest  sboald  be  dismissed  if  not  diligently  prosecuted  to  trial  and  Judgment. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  July  12j 
(W.  V.  D.)  1897.  (B.  B.,  Jr.) 

This  is  a  contest,  initiated  June  30, 1893,  by  Clarence  I.  Limbocker, 
against  the  homestead  entry  of  James  M.  Stovall,  made  April  30, 1889, 
for  the  SE.  J  of  section  17,  T.  6  N.,  R.  1  W.,  Oklahoma  City,  Oklahoma, 
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land  district  The  land  described  was  opened  to  settlement  at  noon  of 
April  22, 1889,  under  the  act  of  March  2, 1889  (25  Stat,  1004).  Lim- 
bocker's  contest  affidavit  charged  that  Stovall  entered  upon  land  opened 
to  settlement  under  said  act  subsequent  to  the  date  of  the  act  and  prior 
to  the  date  of  the  opening,  in  violation  of  said  act  and  the  proclamation 
of  the  President  thereunder  dated  March  23, 1889. 

This  contest,  together  with  a  prior  contest  of  one  Charles  N.  Oush- 
man  against  the  said  entry  on  the  same  ground,  having  been  dismissed 
by  the  local  office  for  want  of  prosecution,  under  general  instructions 
from  your  office  relative  to  numerous  contests  which  had  not  gone  to 
trial  and  were  apparently  lying  dormant  and  neglected,  was,  on  appeal 
by  Limbocker,  reinstated  by  your  office  decision  of  March  4, 1895,  on 
the  ground  that,  as  therein  stated,  the  local  office — 

erred  in  diflmissiDg  Limbocker'n  conteet  for  want  of  prosecution,  without  first  issning 
a  notice  of  hearing  thereon  and  giving  him  an  opportunity  to  serve  it,  because  he 
could  not  otherwise  know  that  the  prior  contest  had  been  disposed  of. 

Bearing  was  thereupon  duly  ordered  by  the  local  office  on  Limbocker's 
contest  (Cushman's  having  been  disposed  of  by  the  dismissal  thereof 
and  his  failure  to  appeal)  for  May  13, 1895,  on  which  day,  on  plaintiff's 
motion,  the  case  was  continued  to  June  3, 1895.  The  contestant  failing 
to  appear  on  the  last  mentioned  date,  the  case  was  then,  on  motion  of 
contestee,  dismissed  for  want  of  prosecution.  On  July  2nd,  following, 
contestant  filed  a  motion  to  reinstate  the  contest  on  the  groand,  in  sub- 
stance, that,  understanding  that  the  case  was  continued  to  June  4, 
1895,  he  made  no  effort  to  appear  on  the  day  preceding,  but  was  ready, 
however,  for  trial  on  either  of  those  days.  With  the  motion  there  was 
filed  affidavits  of  contestant  and  his  attorney  tending  to  show  that  they 
had  understood  that  June  4th,  and  not  June  3d,  1895,  was  the  day  set 
for  the  trial  of  the  case. 

On  July  18, 1895,  the  local  office  denied  the  said  motion  in  the  follow- 
ing language: 

The  within  application  to  set  aside  dismissal  is  denied.  Pl£p8  counsel  was  hefore 
the  office  when  continuance  was  granted  and  knew  the  day  set. 

On  appeal  by  Limbocker  your  office,  on  December  10, 1895,  in  affirm- 
ing the  refusal  of  the  local  office  to  reinstate  the  contest,  said : 

It  is  very  evident  that  this  contest  has  not  heen  diligently  prosecuted,  and  that 
Limbocker  has  very  tardily  taken  the  various  steps  by  which  he  has  sought  to  keep 
his  contest  alive.  Plaintiff  and  his  attorney  were  both  present  at  your  office  on  May 
13, 1S95,  when  the  case  was,  at  their  request,  continued  to  June  3,  1805,  and  they 
therefore  have  no  valid  excuse  for  not  knowing  positively  when  the  case  would  come 
up  again  in  regular  order.  Besides  plaintiff's  attorney  was  advised  by  telegram  (in 
response  to  his  request),  on  the  very  day  of  the  dismissal,  that  such  action  had  been 
taken,  and  yet  he  did  not  ask  a  reinstatement  until  July  2,  1895. 

Contestant  now  fluly  prosecutes  here  an  appeal  from  the  decision  last 
mentioned,  of  your  office,  contending  that  under  the  facts  shown  it  was 
error  on  the  x>art  of  your  office  not  to  have  directed  the  reinstatement 
of  his  contest* 
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Contestant's  motion  for  reinstatement  having  been  filed  within  thirty 
days  from  the  telegraphic  notice  (in  response  to  a  telegram  by  his 
attorney  asking  whether  the  case  woald  be  heard  on  Jane  4, 1895)  he 
is  not  chargeable  with  negligence  in  respect  to  that  motion,  as  suggested 
in  yoar  office  decision  (Eole  43  of  Practice,  23  L.  D.,  599).  Bat,  having 
accepted  such  notice  and  acted  upon  it  in  time  by  appealing  to  your 
office,  it  is  now  too  late  to  raise,  for  the  first  time,  as  the  present  appeal 
seeks  to  do,  the  question  of  the  sufficiency  of  such  notice. 

As  suggested  by  the  decision  of  your  office,  the  charge  of  ^^sooner- 
ism"  made  by  Limbocker  against  the  validity  of  StovalFs  entry  has 
not  been  diligently  prosecuted.  More  than  four  years  after  entry  were 
allowed  to  elapse  before  this  contest,  based  upon  that  general  charge, 
was  initiated.  More  than  eight  years  have  passed  since  Stovall,  now 
over  sixty- four  years  of  age,  began  to  make  a  home  on  the  land  involved 
for  himself  and  his  family.  A  similar  charge  by  another  person,  as 
already  hereinbefore  indicated,  was  allowed  to  drop  without  triaL 
Such  cases  as  these,  where  the  party  who  files  the  contest  affidavit 
claims  no  right  to  the  land  superior  to  that  of  the  entryman,  but 
appears  to  charge  only  a  disqualification  and  secure  a  forfeiture,  must 
be  diligently  prosecuted  to  trial  and  judgment,  or  suffer  dismissal  for 
the  failure  so  to  do.  This  entryman  should  not  be  further  harassed  at 
this  late  day  by  a  tardy  contestant.  The  local  office  is  positive  that 
Limbocker's  counsel  knew  that  the  case  was  regularly  set  for  trial  on 
June  3, 1895.  As  both  said  counsel  and  his  client  were  present  when 
the  continuance  to  that  date  was  granted,  at  their  request,  they  should 
have  known  with  certainty  the  day  on  which  they  were  required  to 
proceed  with  the  case.  , 

The  default  is  not  excusable.    The  motion  to  reinstate  the  case  was  ■ 

properly  denied  by  the  local  office,  and  your  office  decision  sustaining 
the  denial  is  hereby  affirmed. 


sw^amp  lanbs-wagon  roab  orant-estoppel. 

State  op  Oeegon  v.  Willamette  Valley  and  Oascade  Mt, 

Wagon  Eoad  Co. 

The  State  by  secnring  title  to  lands  under  the  wagon  road  grant  of  July  5, 1866,  Is 
estopped  from  subsequently  claiming  the  same  lands  under  the  prior  grant  of 
swamp  lauds. 

Secretary  Bliss  to  the  Commissioner  of  the  Oeneral  Land  Office^  July  12^ 
(W.  y.  D.)  1897.  (F.  W.  C.) 

The  appeal  filed  on  behalf  of  the  State  of  Oregon  from  your  office 
decisions  of  January  9  and  10, 1896,  rejecting  the  claim  made  by  the 
State  on  account  of  its  swamp  land  grant  to  certain  described  tracts 
situated  within  the  Burns  and  The  Dalles  land  districts,  Oregon,  for 
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the  reason  that  the  tracts  claimed  had  either  been  certified  or  patented 
to  the  State  on  account  of  the  grant  made  by  the  act  of  July  5, 1866 
(14  Stat.,  89),  for  the  benefit  of  the  Willamette  Valley  and  Cascade 
Mountain  Wagon  Boad  Oompany,  has  been  considered. 

By  the  act  of  July  5, 1866  (supra)j  a  grant  was  made  to  aid  in  the 
construction  of  a  certain  wagon  road  therein  described,  which  act  was 
duly  accepted  by  the  State,  and  by  act  of  its  legislature,  approved 
October  24, 1866,  was  conferred  upon  the  Willamette  Valley  and  Cas- 
cade Mountain  Wagon  Boad  Company. 

The  tracts  here  involved  were  at  different  times  selected  on  account 
of  the  wagon  road  grant,  and,  as  before  stated,  all  of  the  lauds  have 
either  been  certified  or  patented  on  account  of  said  wagon  road  grant. 

The  State  has  also  made  selection  of  the  lands,  claiming  that  they  bad 
passed  to  the  State  as  swamp  land  under  the  act  of  March  12, 1860  (12 
Stat.,  3),  which  was  prior  in  time  to  the  act  making  the  grant  to  the 
wagon  road  company. 

With  but  a  few  exceptions  the  lands  had  been  selected  and  approved 
on  account  of  the  wagon  road  grant  long  prior  to  the  assertion  of  any 
claim  on  account  of  the  swamp  grant. 

As  thus  presented  the  case  is  in  all  important  particulars  similar  to 
that  of  the  State  of  Iowa  v.  Cedar  Bapids  and  Missouri  Biver,  Dubuque 
and  Sioux  City,  and  Iowa  Falls  and  Sioux  City  Bailroad  Companies, 
decided  August  24, 1876,  and  reported  in  volume  2  of  Copp's  Land 
Laws,  1882,  page  959.  There  the  lands  had  been  selected  and  approved 
on  account  of  acts  making  grants  to  the  State  to  aid  in  the  construc- 
tion of  certain  railroads,  which  grants  had  been  by  its  general  assembly 
conferred  upon  certain  railroad  companies.  After  the  certification  of 
the  lands  on  account  of  the  railroad  grants,  claim  was  made  that  the 
same  tracts  had  passed  to  the  State  under  the  swamp  grant,  which 
antedated  the  railroad  grant,  and  the  State  therefore  requested  that 
patents  should  issue  to  her  for  the  lands,  notwithstanding  the  certifi- 
cation on  account  of  the  railroad  grants. 

The  State's  claim  was  sustained  by  your  oflice,  whereupon  the  com- 
panies appealed,  urging  the  following  objections: 

FiiBt.  That  the  State  is  estopped  by  her  own  acts  and  by  the  acts  of  her  author- 
ized agents  from  asserting  any  claim  to  the  lands  in  question. 

Second.  That  the  said  lands,  having  been  once  duly  certified  to  the  State  or  to  said 
companies  under  grants  made  to  aid  in  the  construction  of  certain  railroads,  have 
passed  beyond  the  jurisdiction  of  this  Department. 

In  considering  said  objections  the  Department,  in  said  decision  of 
August  24, 1876,  held  as  follows: 

After  the  lines  and  routes  of  the  several  railroads  mentioned  in  the  act  of  July  14, 
1856,  aforesaid,  became  definitely  fixed,  the  State,  through  her  duly  authorized  agent, 
procured  the  lands  inuring  to  said  grants  including  the  lands  in  question,  to  be  cer- 
tified to  her,  and  then  transferred  them  to  the  companies  entitled  thereto  respectively. 

It  further  appears  that  the  State  by  act  of  her  general  assembly  authorized  the 
said  companies  to  make  such  disposition  of  said  lands,  by  mortgage  or  deed  of  trust. 
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M  might  by  them  be  deemed  proper,  in  order  to  seonre  means  to  aid  in  the  construc- 
tion of  said  roadSy  and  that  they  were  mortgaged  for  that  purpose.  It  further 
appears  that  the  State  has  insisted  on  her  right  to  tax  said  lands  as  the  property  of 
the  respective  railroads  since  they  were  transferred  to  them,  for  State,  county,  and 
all  other  purposes,  which  taxes  the  companies  have  been  compelled  to  pay. 

In  view  of  the  facts  thus  appearing,  I  am  of  the  opinion  that  the  objection  is  well 
taken.  A  State  may  be  estopped  by  her  own  acts,  or  the  acts  of  her  authorized 
agents.  (Commonwealth  r.  Andre,  3d  Pick,  224.  Bransen  v,  Wirth,  17  Wall.,  42. 
Nieto  V.  Carpenter,  7  Cal.,  528.    Bigelow  on  Estoppel,  246.) 

Upon  the  question  raised  by  the  objection  I  am  of  the  opinion  that  the  rule  laid 
down  by  Secretary  Thompson  in  his  decision  of  February  8th,  1860,  that  ''when  the 
Department  has  fully  executed  one  grant  its  officers  should  cease  all  action  under 
another  grant  of  the  same  land  to  the  same  grantee,^'  should  be  followed  in  this  and 
all  similar  oases.  While  I  am  not  prepared  to  admit  that  the  Department  loses 
jurisdiction  to  act  in  every  case  where  lands  have  been  certified  or  patented,  I  am  of 
the  opinion  that  it  should  be  exercised  only  in  extreme  cases,  where  witbt>ut  its 
exercise  the  party  entitled  to  the  land  would  be  remediless.  The  reason  for  this 
rule  is  clearly  stated  in  ^he  decision  of  my  predecessor  in  the  case  of  Latimer  et  aL 
V.  the  B.  &  M.  River  Railroad  Company.  (Copp's  Land  Laws,  page  403.)  ^*  It  is  of 
the  utmost  importance  that  titles  given  by  the  Department  should  rest  on  a  firm 
and  substantial  basis,  that  they  should  be  accepted  and  recognized  as  fiual  adjudi- 
cations by  the  Department  of  the  rights  on  which  t^ey  are  founded,  that  persons 
holding  these  should  be  secured  in  their  possession  and  the  public  generally  should 
have  confidence  in  their  stability.''  If  the  State  of  Iowa  had  any  rights  to  the  lands 
now  claimed  by  her  which  she  has  not  granted  or  forfeited  she  has  a  complete  remedy 
therefor  in  the  courts,  without  the  aid  of  this  Department. 

After  carefdl  consideration  of  the  matter  I  agree  fnlly  with  the  con- 
clnsions  reached  in  said  opinion,  npon  which  it  appears  the  action 
taken  in  your  office  decisions  now  under  consideration  was  predicated* 

Said  decisions  are  therefore  accordingly  affirmed. 


costs-contest  involving  priority  op  sbttlbment. 

Smith  v.  Oorrell. 

In  a  contest  arising  on  an  allegation  of  a  prior  settlement  right  the  costs  should  be 

assessed  under  Rule  55  of  Practice. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  July  12^ 
(W.  V.  D.)  1897.  (0.  J.  G.) 

On  July  11, 1893,  Phillip  A.  Correll  made  homestead  entry  for  the  NE. 
i  of  NE.  J  section  16,  and  the  W.  J  of  NW.  i  and  the  NW.  J  of  S W.  J 
Sec.  16,  T.  10  S.,  E.  5  E.,  Oregon  City  land  district,  Oregon. 

On  the  same  date  Edwin  V.  Smith  filed  an  affidavit  of  contest 
against  Oorrell's  entry,  so  far  as  it  covered  the  NW.  J  of  N W.  J  of  Sec. 
15,  alleging  priority  of  settlement. 

After  a  hearing  was  had  on  said  affidavit  of  contest  the  local  office 
rendered  decision  dismissing  Smith's  contest  and  holding  CorrelPs  entry 
intact.    Smith  appealed  to  your  office,  where^  under  date  of  March  11, 
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189G,  the  said  decision  of  the  local  office  was  affirmed/  Your  said  office 
decision  concluded  as  follows: 

In  determining  who  should  pay  the  costs  in  this  proceeding,  it  appears  that  yoa 
adjudged  that  Smith  should  pay  all  the  costs,  and  Smith  appeals  from  that  to  this 
iiffice.  Smith  in  his  application  to  contest  Correll's  entry  claims  that  he  was  the 
first  settler  on  said  land  and  that  he  claims  said  land  by  virtne  of  priority  of  settle- 
ment over  Correll.  He  is  not  claiming  a  preference  right  to  said  land,  and  rule  54 
does  not  apply.  Your  taxation  of  cost-s  is  set  aside,  and  you  will  retax  the  costs 
under  rule  55. 

Smith  appealed  to  this  Department  from  the  decision  of  yonr  office 
in  dismissing  his  contest,  and  Correll  appealed  from  the  above  order 
contained  in  the  same  decision  as  to  the  taxation  of  costs  nnder  rale 
55.  Both  appeals  were  transmitted  to  the  Department  under  date  of 
July  11, 1896. 

On  March  15, 1897,  the  Department  rendered  decision  wherein  the 
action  of  your  office  in  dismissing  Smith's  contest  and  holding  OorrelPs 
entry  intact  was  affirmed. 

Smith  now  files  what  purports  to  be  an  application  for  certiorari; 
that  is, 

for  an  order  directing  yonr  office  to  defer  and  to  withhold  aU  and  ftirther  action  on 
the  departmental  decision  in  the  foregoing  case,  dated  March  15,  1897,  nntil  the 
niotioQ  and  the  case  as  above  entitled,  inyolving  the  question  of  taxing  the  costs 
herein  under  rule  55,  now  pending  before  the  Secretary  on  appeal  by  the  contestee 
herein  from  that  portion  of  your  office  decision  of  March  11^  1886;  may  be  determined 
and  complied  with. 

It  is  contended  by  the  applicant  that 

to  allow  the  contestee  to  make  final  entry  upon  the  proof  already  sabmitted  and 
now  pending  before  the  local  office,  waiting  the  determination  of  the  right  of  entry 
herein,  would,  in  the  event  of  the  Secretary  affirming  the  Commissioner's  decision  of 
March  11,  1896,  taxing  costs  under  Bnle  No.  56,  place  the  contestee  ont  of  the  juris- 
diction of  the  office,  and  thus  defeat  the  relief  asked  for. 

The  Department  in  its  decision  of  March  15, 1897,  failed  to  pass  upon 
that  feature  of  the  case  having  reference  to  the  taxation  of  costs, 
although  duly  considered  in  your  said  office  decision,  and  raised  on 
appeal  to  this  Department.  In  view  of  this  fact  the  said  application 
may  very  properly  be*treated  as  a  motion  for  review,  and  the  decision 
thereon  as  supplemental  to  the  decision  already  rendered  and  promul- 
gated. - 

After  careful  consideration  of  the  question  raised  as  to  the  proper 
taxation  of  costs  in  these  proceedings,  I  am  of  opinion  that  the  order 
of  your  office  was  correct,  and  is  accordingly  hereby  affirmed. 

This  decision  by  the  Department  will  constitute  authority  to  your 
office  to  demand  compliance  with  the  order  contained  in  your  office 
decision  of  March  11, 1896,  as  to  the  taxation  of  costs  under  Bule  55, 
before  finally  passing  the  land  in  controversy  to  patent. 
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CONTEST-CONFIBMATION-SECnON  7,  ACT  OF  MABCH  8,  1891. 

Nyman  v.  Johnson. 

A  contest  against  a  pre-emption  entry,  as  to  part  of  the  land  covered  thereby,  on 
the  ground  of  a  settlement  right,  and  failure  on  the  part  of  the  pre-emptor  to 
comply  with  law,  is  barred  under  the  proviso  to  8e<  tion  7,  act  of  March  3, 1891, 
if,  after  the  lapse  of  two  years  from  the  issuance  of  final  receipt,  there  is  pend- 
ing no  contest  or  protest  involving  the  land  in  question. 

Secretary  Bliss  to  the  Commissioner  of  the  Oeneral  Land  Office^  July  12, 
(W.V.  D.)  1897.  (O.  J.  W.) 

On  Augast  15, 1892,  Thomas  Johnson  filed  pre-emption  declaratory 
statement,  No,  7778,  for  the  B.  ^  of  the  SE.  J  and  SE.  i  NE.  J  of  Sec.  6, 
and  KB.  i  2JIE.  i  of  Sec.  8,  T.  6  N.,  B.  8  W.,  Oregon  City,  Oregon,  alleg- 
ing settlement  November  14,  1889.  September  19,  1892,  John  Kian 
filed  declaratory  statement,  No.  7802,  for  lot  1  and  SE.  J  NB.  J  of  Sec. 
5,  and  lots  3  and  4,  in  said  township,  alleging  settlement  January  9, 
1888,  and  January  19, 1893,  he  transmuted  his  declaratory  statement 
to  homestead  entry  No.  10495. 

On  March  18, 1893,  Johnson  offered  final  proof,  but  did  not  cite  Kian 
specially,  and  final  cash  certificate.  No.  5947  issued  to  him,  including 
the  SE.  J  NE.  J  Sec.  5,  which  was  also  embraced  in  Eiau's  filing.  John- 
son's final  receipt  and  certificate  bears  date  March  22, 1893. 

On  July  27, 1894,  Eian  filed  affidavit  of  contest,  alleging  in  substance 
prior  setliement  on  the  land  in  controversy.  A  hearing  was  ordered,, 
and  the  local  ofiicers  found  from  the  proof  that  lUan  made  his  settle- 
ment in  advance  of  Johnson  and  recommended  the  cancellation  of  John- 
son's entry  as  to  the  SE.  J  of  NE.  J  of  Sec.  5,  and  from  this  decision 
Johnson  did  not  appeal  and  it  became  final. 

On  September  26,  1896,  Joseph  Nyman  filed  affidavit  of  contest 
against  said  cash  entry,  alleging  settlement  on  the  E.  ^  of  the  SE.  ^  of 
Sec.  5  and  NE.  \  of  NE.  J  of  Sec.  8,  T.  6  N.,  R.  8  W.,  and  that  John- 
son did  not  reside  upon,  cultivate  or  improve  said  land  as  required  by 
law,  and  praying  that  he  be  allowed  to  prove  his  allegations. 

The  local  officers  forwarded  said  affidavit  to  your  office,  and  the 
same  was  on  the  10th  of  December,  1896,  considered,  and  the  contest 
dismissed.  From  this  decision  Nyman  has  appealed  to  the  .Depart- 
ment.   It  is  alleged — 

1st.  That  it  was  error  to  hold  that  there  was  no  pending  contest  against  the 
validity  of  Johnson's  entry  within  two  years  after  such  entry. 

2d.  That  it  was  error  to  hold  that  Nyman's  contest  was  harred  by  the  proviso  to 
section  7  of  the  act  of  March  3,  1891  (26  Stat.,  1095). 

Said  proviso  is  as  follows — 

Provided,  That  after  the  lapse  of  two  years  front  the  date  of  the  issuance  of  the 
receiver's  receipt  upon  the  final  entry  of  any  tract  of  land  under  the  homestead,  tim- 
ber culture,  desert  land,  or  preemption  laws,  or  under  this  act,  and  where  there  shall 
be  no  pending  contest  or  protest  against  the  validity  of  such  entry,  the  entryman 
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shall  be  entitled  to  a  patent  couveying  the  land  by  htm  entered  and  the  same  ^all 
be  issued  to  him,  but  this  proviso  shall  not  be  construed  to  require  the  delay  of  two 
years  from  the  date  of  said  entry  before  the  issuing  of  a  patent  therefor. 

Yonr  office  properly  held  that  at  the  end  of  two  years  from  the  date 
of  the  issuance  of  the  receiver's  final  receipt,  there  was  uo  contest  or 
protest  pending  against  the  entry  of  Johnsou  teaching  the  land  to 
which  Nyman  now  lays  claim,  and  that  his  contest  was  barred  by  the 
proviso  aforesaid. 

Johnson  was  not  bound  to  live  on  the  land  after  he  submitted  final 
proof  and  paid  the  purchase  money;  Ky man's  alleged  settlement  after 
final  cash  entry  of  Johnson  apx>ears  to  be  an  act  of  trespass  rather  than 
one  of  rightful  settlement. 

Your  office  decision  dismissing  Kyman's  contest  is  affirmed. 


SUOAB  LOAF  SESEBVOIK  SITE-ACT  OF  MABCH  0,  189T. 

Instructions. 

Department  op  the  Interior, 

General  Land  Ofpice, 
Washington^  B.  0.,  July  14^  1897, 
Begister  and  Eeceiyer,  Leadvillej  Colo, 

Sirs:  In  accordance  with  the  provisions  of  the  Act  of  Congress 
approved  March  2, 1897,  entitled:  ^^An  act  to  vacate  Sugar  Loaf  Reser- 
voir site  in  Colorado  and  to  restore  the  lands  contained  in  the  same  to 
entry,"  (29  Stat.  603),  you  are  hereby  instructed  to  dispose  of  the  lands 
involved  at  public  auction  at  your  office  after  thirty  days  notice  by 
advertisement  at  a  price  not  less  than  two  dollars  and  fifty  cents  per 
acre. 

To  carry  out  the  purposes  of  the  act  (the  use  of  the  lands  for  a  reser- 
voir site),  it  will  be  necessary  to  offer  all  the  lands  in  a  single  lot,  and 
under  the  conditions  prescribed  in  the  notice,  a  draft  of  which  is 
enclosed  herewith,  in  which  you  will  insert  some  hour  convenient  for 
the  sale. 

The  notice  is  to  be  published  once  a  week  for  thirty  days  in  some 
newspaper  of  general  circulation  in  your  district  and  in  the  vicinity  of 
the  lands,  the  first  publication  to  be  in  the  last  week  of  July.  A  copy 
of  the  published  notice  shall  be  posted  in  your  office  for  at  least  30  days 
prior  to  the  date  of  sale. 

On  the  day  and  at  the  hour  named  you  will  offer  the  lands  in  a 
single  block,  to  the  highest  bidder  at  a  price  not  less  than  two  dollars 
and  fifty  cents  per  acre,  the  purchase  money  to  be  paid  immediately 
upon  the  acceptance  of  the  bid.  In  the  event  that  any  bidder  fails  to 
pay  the  amount  of  his  bid,  you  will  re-offer  the  lands,  and  will  not 
again  recognize  him  as  a  bidder  during  the  continuance  of  the  sale. 
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« 

Yoa  will  so  condaot  the  sale  as  to  secure  fair  dealing  and  the  best 
price  obtainable  for  the  lands. 

Upon  the  payment  of  the  amoant  of  the  bid,  you  will  issue  certifi- 
cate and  receipt  similar  in  form  to  the  ordinary  cash  certificates  and 
receipts.  You  will  give  them  current  numbers  and  date,  modifying 
them  to  suit  the  case,  and  changing  the  last  paragraph  of  the  cer- 
tificate so  as  to  read  as  follows: 

<'Now  therefore  be  it  known,  that  on  the  presentation  of  this  certifi- 
cate to  the  Commissioner  of  the  General  Land  Office,  and  the  submis- 
sion, within  three  years  from  the  date  of  this  certificate,  of  satisfactory 
proof  of  his  title  to  the  lands  in  said  reservoir  heretofore  disposed 
of  by  the  Oovernment,  and  of  the  construction  of  the  reservoir  and  the 
storage  of  water  therein  for  increasing  the  flow  of  the  Arkansas  Biver, 

as  contemplated  by  the  Act  of  March  2, 1897,  the  said 

shall  be  entitled  to  receive  a  patent  for  the  tracts  above  described, 
subject  to  the  conditions  prescribed  in  the  notice  under  which  this  sale 
was  made.''  You  will  write  on  the  margin  of  the  certificate  "Public 
sale  of  lauds  in  Sugar  Loaf  Reservoir  Bite  under  Act  of  March  2, 
1897,''  and  will  report  the  sale  on  your  regular  cash  abstracts,  writing 
opposite  the  item  the  same  statement.  You  wiU  also  make  report 
thereof  on  your  regular  quarterly  returns. 

The  sale  concluded  you  will  make  special  report  of  your  proceedings 
to  this  office.  In  accounting  for  disbursements  the  receiver  will  include 
disbursements  made  on  account  of  said  sale  in  his  regular  disbursing 
accounts  accompanied  by  proper  vouchers.  You  will  also  transmit  to 
this  office  a  copy  of  the  paper  containing  the  first  publication  of  the 
notice,  for  its  information. 

Your  attention  is  called  to  the  fact  that  in  the  Ust  of  lands  in  the 
notice  are  included  the  E.  i  'SB.  J,  'SW.  i  NE.  J  and  Lot  11,  Sec.  19, 
T.  9  S.,  E.  80  W.  (i.  e.  the  fractional  NB.  i).  By  your  letter  of  June  23, 
1897,  you  report  that  you  had  notified  two  parties  who  had  filed 
declaratory  statements  for  the  N£.  ^  that  they  would  be  allowed  60 
days  to  show  cause  why  they  have  not  completed  their  filings,  in 
default  of  which  the  filings  would  be  canceled,  in  accordance  with  the 
instructions  of  office  letter  of  June  19, 1897.  Should  either  of  the  par- 
ties take  any  action  within  the  time  allowed,  that  is,  up  to  and  includ- 
ing Sept.  1, 1897  you  will  omit  the  said  tracts  from  the  lands  sold. 
But  if  no  action  be  taken  by  either  of  the  parties  within  that  time,  yoa 
will  include  the  said  tracts  in  the  list  of  lands  sold. 

You  will  acknowledge  the  receipt  of  this  letter. 
Very  respectfioLlly, 

BncaEB  HEBMAim, 

Approved  July  13, 1897. 
0.  N.  Bliss,  Seoretarp. 
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SWAMP  GRAJrr-nroiAN  OCCITPANCr-Ai:.I.OTMB»T. 

Stog£bbidge  and  Munsbe  Indians  v.  State  op  Wisconsin. 

The  fee  to  swamp  lands  in  the  State  of  Wisconsin  embraced  within  the  rij^ht  of 
Indian  occupancy  provided  for  by  the  treaty  of  October  18,  1848,  passed  to  the 
State  by  the  subsequent  swamp  grant;  but  the  right  of  possession  under  said 
grant  remained  in  abeyance  until  such  time  as  the  Indian  right  of  occupancy 
should  be  surrendered,  or  otherwise  ended  by  the  United  States. 

When  by  the  subsequent  treaty  of  February  11, 1856,  the  Indians,  so  protected,  ceded 
to  the  United  States  certain  lands  embraced  within  their  right  of  occupancy, 
such  relinquishment,  as  to  the  lands  corered  thereby,  though  for  the  expressed 
purpose  of  locating  the  Stockbridge  and  Mnnsee  Indians  and  other  Indians 
thereon,  operated  to  remove  the  only  obstacle  to  the  merger  of  the  right  of 
possession  with  the  fee  that  passed  under  the  swamp  grant,  and  entitled  the 
State  to  receive  patents  under  said  grant. 

The  act  of  March  3, 1898,  providing  for  the  issuance  of  patents  to  the  Stockbridge 
and  Mnnsee  Indians  under  allotments  selected  in  accordance  with  the  treaty  of 
of  1856,  where  said  Indians  had  remained  in  possession  under  said  allotments^ 
did  not  contemplate  the  issuance  of  patents  for  lands  that  had  prior  thereto 
passed  to  the  State  under  the  swamp  grant. 

Assistant  Attomey-Oeneral  Van  Devanter  to  the  Secretary  of  the  Interior ^ 

July  12, 1897.  (W.  C.  P.) 

In  response  to  your  request  for  an  opioion  as  to  the  proper  course  to 
procnre  a  relinquishment  from  the  State  of  Wisconsin  of  certain  lands 
allotted  to  Stockbridge  ludians  and  the  cancellation  of  patents  issued 
to  said  State  therefor  in  1865, 1  would  submit  the  following: 

By  letter  of  February  20, 1897,  this  Department  directed  the  Com- 
missioner of  the  General  Land  Office  to  issue  patents  to  certain  Indians 
of  the  Stockbridge  and  Mnnsee  tribes  in  accordance  with  the  approved 
schedule  of  allotments  transmitted  therewith.  On  March  22, 1897,  the 
Commissioner  of  the  General  Land  Office  reported  that  certain  of  the 
tracts  embraced  in  said  schedule,  the  SE.  ^  of  the  K£.  ^  and  the  E.  i 
of  the  SB.  i  of  Sec.  25,  T.  28  N.,  R.  14  E.,  had  been  conveyed  to  the 
State  of  Wisconsin  as  swamp  lands  by  patent  dated  November  13, 1865. 
He  further  stated  that  this  fact  was  called  to  the  attention  of  the 
Department  on  April  5, 1866,  and  that  his  office  was  by  departmental 
letter  of  April  23, 1866,  notified  that  the  State  declined  to  surrender 
the  patent  for  said  tracts.  He  referred  to  the  decision  of  the  supreme 
court  in  Weeks  v.  Bridgman  (159  U.  S.,  541)  and  the  ruling  of  this 
Department  holding  that  an  erroneous  certification  of  lands  is  null  and 
void  and  constitutes  no  bar  to  a  subsequent  issuance  of  patent,  and 
submitted  the  following: 

I  have  to  ask  whether  nnder  said  decisions  patents  cannot  be  issued  to  the  Indians 
for  the  lands  erroneously  patented  to  the  State  as  aforesaid. 

This  letter  was  referred  to  the  Commissioner  of  Indian  Afiairs  for 
consideration  and  report,  who  as  to  those  tracts  suggests: 

That  inasmneh  as  the  patent  to  the  State  of  Wisconsin  issued  in  1865  was  erro- 
neously iseuedi  and  as  the  Indians  are  entitled  under  their  treaty  to  take  the  land» 
2670—VOL  26 2 
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on  which  they  have  located  in  allotment  it  would  seem  that  the  govenunent  is  nnder 
some  obligation  to  deliver  to  the  Indian  a  fee  simple  patent,  free  of  any  cloud  or 
incnmbrance  whatever,  and  that  the  State  shonld  again  be  requested  to  relinqmsb, 
or  be  compelled  to  do  so  by  suit,  if  it  shonld  refose. 

Thereupon  the  matter  was  referred  to  me  for  an  opinion,  as  before 
stated : 

By  a  treaty  between  the  United  States  and  the  various  tribes  of 
Indians,  made  Augast  18, 1825  (7  Stat,  272),  the  boundaries  of  the 
lands  to  be  occupied  by  the  s^eral  tribes  were  agreed  upon,  and  the 
land  here  in  question  fell  within  the  boundaries  of  the  tra(;t  assigned  to 
the  Menominee  Indians.  By  the  treaty  of  February  8,  1831  (7  Stat., 
342),  between  the  United  States  and  said  Menominee  Indians  certain 
tracts  were  ceded  to  the  United  States,  but  the  tracts  involved  here  fell 
within  the  boundaries  of  a  larger  tract,  which  it  was  agreed,  '^  shall  be 
set  apart  and  designated  as  their  home." 

By  the  treaty  of  October  18, 1848  (9  Stat,  952),  said  Indians  ceded 
all  their  lands  in  Wisconsin  to  the  United  States,  the  second  article 
thereof  reading  as  follows: 

The  said  Menominee  tribe  of  Indians  agree  to  cede,  and  do  hereby  cede,  sell,  and 
relinquish  to  the  United  States  an  their  lands  in  the  State  of  Wisconsin  wherever 
sitnated. 

In  exchange  therefor  the  Indians  were  given  certain  lands  west  of 
the  Mississippi  river  for  a  home,  but  it  was  further  provided  by  Article 
VIII.  as  follows : 

It  is  agreed  that  the  said  Indians  shall  be  permitted,  if  they  desire  to  do  so,  to 
remain  on  the  lands  hereby  ceded  for  and  during  the  period  of  two  years  from  the 
date  hereof,  and  until  the  President  shall  notify  them  that  the  same  are  wanted. 

It  seems  that  the  Indians  were  not  removed,  but  continued  to  occupy 
as  before  the  lands  thus  ceded  to  the  United  States,  and  that  this  con- 
dition of  affairs  existed  at  the  date  of  the  act  of  September  28, 1850 
(9  Stat.,  519),  granting  the  swamp  lands  to  the  several  states. 

On  May  12, 1854,  another  treaty  was  entered  into  with  these  Indians 
(10  Stat.,  1064),  by  which  they  ceded  to  the  United  States  all  the  lands 
assigned  to  them  under  said  treaty  of  October  18, 1848,  and  the  United 
States  agreed  to  give  ^^to  said  Indians  for  a  home  to  be  held  as  Indian 
lands  are  held  ",  townships  28,  29  and  30  of  ranges  13, 14, 15,  and  16, 
the  lands  in  question  being  situated  in  one  of  said  townships.  In  the 
preamble  to  this  treaty  after  a  recitation  of  the  pertinent  provisions  of 
the  former  treaty,  the  following  language,  showing  the  reasons  for  and 
objects  of  said  latter  treaty,  is  used: 

And  whereas,  npon  manifestation  of  great  unwillingness  on  the  part  of  said 
Indians  to  remove  to  the  country  west  of  the  Mississippi  River,  upon  Crow  Wing, 
which  has  been  assigned  to  them,  and  a  desire  to  remain  in  the  State  of  Wisconsin, 
the  President  consented  to  their  locating  temporarily  npon  the  Wolf  and  Oconto 
Rivers 

Now,  therefore,  to  render  practicable  the  stipulated  payments  herein  recited^  and 
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to  make  exchange  of  the  lands  given  west  of  the  Mississippi  for  those  desired  by 
the  tribe,  and  for  the  purpose  of  giving  them  the  same  for  a  permanent  home  these 
articles  are  entered  into. 

The  iirst  coDnection  of  the  Stockbridge  and  Munsee  Indians  with 
these  lands  is  found  in  the  treaty  of  February  5, 1856  (11  Stat.,  663) 
by  which  said  Indians  ceded  to  the  United  States  all  their  lands  at 
Stockbridge  in  Wisconsin  and  their  lands  in  Minnesota,  in  considera- 
tion of  which  cession  the  United  States  agreed 

to  select  as  soon  as  practicable,  and  to  give  them  a  tract  of  land  in  the  State  of 
Wiscousin  near  the  southern  boundary  of  the  Menominee  reservation,  of  sufficient 
extent  to  provide  for  each  head  of  a  family  and  others  lots  of  lands  of  eighty  and 
forty  acres  as  hereinafter  provided. 

By  the  treaty  of  February  11, 1856  (11  Stat.,  679)  the  Menominee 
Indians  ceded  to  the  United  States  a  <^  tract  of  land,  not  to  exceed  two 
towu8hix>s  in  extent,  to  be  selected  in  the  western  part  of  their  present 
reservation  on  its  south  line,"  for  the  purpose  of  locating  thereon  the 
Stockbridge  and  Munsee  Indians. 

Under  the  provisions  of  these  treaties  townships  28  of  ranges  13  and 
14  were  selected  for  the  purposes  indicated  therein,  and  the  majority  of 
said  Indians  were  removed  to  this  land.  Afterwards,  the  act  of  Feb- 
ruary 6, 1871  (16  Stat.,  404)  directed  the  appraisal  and  sale  of  said  two 
townships,  with  a  i)rovi8ion  authorizing  the  Secretary  of  the  Interior  to 
reserve  from  sale  a  quantity  of  said  land  not  exceeding  eighteen  con- 
tiguous sections  for  allotment  to  the  ^^ Indian  party"  of  said  tribe.  It 
seems  that  portions  of  said  two  townships  of  land  were  sold  under  the 
provisions  of  this  act^  and  that  some  allotments  were  made  there- 
under, bat  on  account  of  dissensions  existing  among  the  Indians  and 
di£s<atisfaction  with  the  enrollment  made  under  said  act,  further  legis- 
lation seemed  necessary.  Accordingly,  the  act  of  March  3, 1893  (27 
Ktat.,  744)  was  passed  which  directed  an  enrollment  of  said  tribe  to  be 
made  and  declared  all  members  thereof  who  entered  into  possession 
of  allotments  under  the  treaty  of  1856,  or  the  act  of  1871,  and  had 
remained  in  possession  thereof  ^^to  be  owners  of  such  lauds  in  fee 
simple  in  severalty,  and  the  government  shall  issue  patents  to  them 
therefor." 

Under  this  act  an  enrollment  of  said  Indians  was  made  and  the 
schedule  of  allotments  in  question  was  prepared  and  approved. 

This  recital  of  the  treaties  and  acts  of  Congress  affecting  these  lands 
gives  a  history  of  the  Indians'  claim  thereto.  The  claim  of  the  State 
is  asserted  under  the  grant  of  September  28, 1850,  which  was  of  the 
swamp  and  overflowed  lands  '^  which  shall  remain  unsold  at  the  pas- 
sage of  this  act,"  and  has  been  construed  by  this  Department  and  the 
courts  as  a  grant  in  prcesenti^  operating  to  vest  in  the  grantee  State 
the  title  to  all  such  land  as  of  the  date  thereof.  There  is  no  intimation 
that  these  tracts  were  not  of  the  character  contemplated  by  the  grant- 
ing act  and  the  only  question  is  as  to  whether  the  occupancy  thereof 
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by  the  Indians  under  the  permission  given  by  the  treaty  of  1848  was 
sufficient  to  except  these  from  the  grant. 

It  was  held  in  State  of  Michigan  (8  L.  D.,  308),  that  lands  of  the 
character  granted,  bat  covered  at  the  date  of  the  swamp  land  grant  by 
a  temporary  reservation,  passed  under  said  grant  subject  only  to  the 
use  contemplated  by  the  reservation.  In  Gallanan  et  al.  v.  Chicago, 
Milwaukee  and  St.  Paul  Bailway  Company  (10  L.  D.,  285)  it  was  held 
that  the  fee  of  swamp  lands  occupied  by  the  Indians  at  the  date  of  the 
grant  passed  thereunder,  and  that  the  right  of  possession  attached 
itself  to  the  fee  at  once  upon  the  extinguishment  of  the  Indian  right  of 
occupancy.  In  both  these  cases  reference  was  made  to  the  case  of 
Beecher  v.  Wetherby  (95  U.  S.,  617),  which  arose  under  the  grant  of 
lands  for  school  purposes,  and  it  was  said  that  the  swamp  land  grant 
should  receive  the  same  construction  upon  this  point  as  was  there 
given  to  the  school  grant. 

The  land  involved  in  Beecher  v.  Wetherby  was  section  16  in  the  same 
township  in  which  the  lands  here  in  question  are  situated.  It  was 
there  held  that  the  land  passed  to  the  State  subject  to  the  right  of 
Indian  occupancy,  it  being  said : 

The  grantee,  it  is  true,  woald  take  only  the  naked  fee,  and  could  not  disturb  the 
occupancy  of  the  Indians ;  that  occupancy  could  only  be  interfered  with  or  deter- 
mined by  the  United  States. 

The  tract  involved  there  had  been  sold  under  the  provisions  of  the 
act  of  February  6, 1871,  supra^  whereby  all  rights  therein  in  tlie  Indians 
had  been  determined.  The  controversy  there  was  between  a  claimant 
under  patents  from  the  State  and  a  claimant  under  patents  direct  from 
the  United  States  by  virtue  of  the  sale  under  said  act  of  1871.  No 
interest  of  any  Indian,  or  of  any  one  claiming  under  or  through  an 
Indian  was  involved  in  that  case.  So  in  the  departmental  decision 
cited  above  the  occupancy  right  of  the  Indians  had  been  extinguished. 

A  similar  question  arose  in  the  case  of  United  States  v,  Thomas  (151 
U.  S.,  577),  where  it  was  charged  that  a  crime  had  been  committed 
within  the  limits  of  the  La  Court  Oreilles  Indian  reservation  in  Wis- 
consin, but  upon  section  sixteen.  It  was  contended  that  section  16  in 
every  township  in  Wisconsin  was  ceded  to  the  State  for  school  pur- 
poses and  could  not  therefore  be  subsequently  taken  by  the  United 
States  and  set  off  as  a  part  of  an  Indian  reservation.  By  a  treaty 
made  in  1842  the  Chippewa  Indians  were  given  a  right  of  occupancy  to 
a  large  tract  of  land  in  Wisconsin  and  in  1854,  by  treaty,  relinquished 
their  claim  to  this  large  tract,  separate  smaller  reservations  being  pro- 
vided for  the  several  tribes,  among  them,  that  of  La  Court  Oreilles. 
In  speaking  of  the  rights  of  the  Indians  and  referring  specifically  to 
the  treaty  of  1854,  the  court  used  the  following  language: 

The  treaty  did  not  operate  to  defeat  the  priorright  of  occupancy  to  that  particular 
section,  but,  by  including  it  in  the  new  reservatious,  made  as  a  condition  of  the 
cession  of  large  tracts  of  land  in  Wisconsin;  continued  it  in  force.    The  State  of 
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Wificonsin,  therefore,  bad  no  such  control  oyer  that  section  or  right  to  it  as  wonld 
prevent  its  being  set  apart  by  the  United  States,  with  the  consent  of  the  Indians,  as 
a  part  of  their  permanent  reservation.  So,  by  authority  of  their  original  rights  of 
occupancy,  as  well  as  by  the  fact  that  the  section  is  inclnded  in  the  tract  set  aside 
as  a  portion  of  the  permanent  reservation  in  consideration  of  the  cession  of  lands, 
the  title  never  vested  in  the  Stat<e,  except  as  subordinate  to  that  right  of  oconpancy 
of  the  Indians. 

In  State  of  Wisconsin  (19  L.  D.,  518)  a  question  arose  as  to  whether 
selections  of  the  State  under  the  swamp  land  grant  of  tracts  in  the 
occupancy  of  the  Indians  should  be  approved.  This  involved  the 
treaties  with  the  Chippewa  Indians  of  1842  and  1854  mentioned  by  the 
supreme  court  in  United  States  v,  Thomas,  supra^  and  the  Department, 
after  again  ascertaining  that  the  school-grant  and  the  swamp  land 
grant  are  similar  in  character  so  far  as  the  passing  of  title  is  concerned, 
and  that  the  same  reasoning  applies  in  cases  under  the  former  as  under 
the  latter  grant,  and  referring  specifically  to  United  States  v.  Thomas, 
used  the  following  language: 

■ 

It  is  therefore  directly  in  point  and  is  anthority  for  saying  that  by  the  grant  of 
1850  the  State  of  Wisconsin  acquired  the  title  to  the  swamp  lands  in  the  Lac  de 
Flambean  reservation,  subject  to  the  right  of  Indian  occupation,  the  mere  naked  fee, 
without  the  right  to  occupy  until  the  Indian  right  shall  have  been  extinguished. 
But  instead  of  any  action  looking  to  the  extinguishment  of  Indian  right  of  occu- 
pancy, it  has  been  made  more  certain  and  stable  by  the  treaty  of  1854,  providing  for 
the  establishment  of  a  permanent  and  specific  reservation.  The  Lao  de  Flambean 
reservation  being  such,  nothing  should  be  done  which  wonld  tend  to  disturb  or  cloud 
that  right  while  it  exists  or  which  might  appear  to  evidence  a  greater  right  in  the 
St>ate  than  it  really  has  or  can  get  at  the  present  time. 

The  only  conclusion  to  be  deduced  from  these  authorities  is  that  the 
State  took  the  fee  to  this  land  at  the  date  of  the  grant  of  September  28, 
1850,  but  that  its  right  to  possession  was  held  in  abeyance  until  such 
time  as  the  Indian  right  of  occupancy  should  be  surrendered  by  them 
or  otherwise  ended  by  the  United  States. 

The  suggestion  of  the  Commissioner  of  Indian  Afifairs  that  in  case 
the  State  still  refuses  to  reconvey  said  land  legal  procedure  be  resorted 
to  for  the  cancellation  of  the  patent,  does  not  seem  feasible,  in  view  of 
the  legislation  contained  in  the  act  of  March  3, 1891  (26  Stat.,  1093) 
amending  section  8  of  another  act  of  March  3, 1891  (26  Stat.,  1095) 
which  provides,  among  other  things,  as  follows: 

That  suits  by  the  United  States  to  vacate  and  annul  any  patent  heretofore  issued 
shall  only  be  brought  within  five  years  from  the  passage  of  this  act,  and  suits  to 
vacate  and  annul  patents  hereafter  issued  shall  only  be  brought  within  six  years 
after  the  date  of  the  issuance  of  such  patents. 

The  limitation  fixed  by  said  act  expired  as  to  this  patent  more  than 
one  year  ago,  and  hence  a  suit  by  the  United  States  for  its  annulment 
would  not  be  entertained. 

The  form  in  which  the  Commissioner  of  the  General  Land  Office 
submitted  his  question  as  hereinbefore  quoted  indicates  that  he  is 
inclined  to  the  opinion  that  the  rule  announced  by  the  supreme  court 
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in  Weeks  v,  Bridgman  (159  17.  S.,  541)  as  to  the  effect  of  an  erroneous 
certification  of  lands  by  this  Department  would  apply  with  equal  force 
in  case  of  a  patent  erroneously  issued.  The  conclusion  of  the  court  iu 
that  case  rested  largely,  if  not  wholly,  upon  the  express  provision  of 
the  act  of  August  3, 1854  (10  Stat.,  346)  under  which  the  certification 
there  iu  question  was  issued,  that — 

where  lands  embraced  in  saoh  lists  are  not  of  the  character  embraced  by  snch  acts 
of  Congress,  and  are  not  intended  to  be  granted  therebyi  said  lists,  so  far  as  these 
lands  are  concerned,  shall  be  perfectly  nnll  and  void,  and  no  right,  title,  claim^  or 
interest  shall  be  conveyed  thereby. 

There  may  be  oases  where  a  patent  might  be  treated  by  this  Depart- 
ment as  absolutely  without  effect,  because  issued  without  authority  or 
in  direct  violation  of  law.  In  Burfenning  v.  Chicago,  St.  Paul,  Minne- 
apolis and  Omaha  Ry.  Co  (163  TJ.  8.,  321),  the  court,  after  stating  the 
rule  that  in  the  administration  of  the  pablic  land  system  questions  of 
fact  are  tor  the  consideration  of  this  Department  and  that  its  judgment 
thereon  is  final,  uses  the  following  language: 

Bat  it  is  also  equally  trne  that  when  by  act  of  Congress  a  tract  of  land  has  been 
reserved  from  homestead  and  pre-emption,  or  dedicated  to  any  special  pnrpose,  pro- 
ceedings in  the  Land  Department  in  defiance  of  such  reservation  or  dedication, 
although  culminating  in  a  patent  transfer  no  title,  and  may  be  challenged  in  an 
action  at  law.  In  other  words  the  action  of  the  Land  Department  cannot  override 
the  expressed  will  of  Congress,  or  convey  away  pablic  lands  in  disregard  or  defiance 
thereof. 

The  proposition  that  this  Department  may  ignore  the  patents  as  void, 
or  the  other  proposition  that  it  may  interfere  in  any  way  to  dispute  the 
right  of  the  State  thereto  must  rest  upon  the  theory  that  the  right  of 
the  State  to  a  patent  had  not  attached,  and  this  because  of  the  right 
of  occupancy  by  the  Indians  existing  at  the  date  of  the  grant  of  1850, 
and  continuing  up  to  the  date  of  the  patents.  The  only  right  tbe  Indi- 
ans had  at  the  date  of  said  grant  was  that  of  the  Menominee  tribe  to 
remain  on  said  lands  temporarily  given  them  by  the  treaty  of  1848. 

By  joint  resolution  of  February  1, 1853  (Gen.  Laws  of  Wis.,  1853,  p. 
110),  the  assent  of  the  State  was  given  <<to  the  Menominee  nation  of 
Indians  to  remain  on  the  tract  of  land  set  apart  for  them  by  the  Pres- 
ident of  the  United  States,  on  the  Wolf  and  Oconto  rivers,  and  upon 
which  they  now  reside,  the  same  being  within  the  State  of  Wisconsin 
aforesaid  and  described  as  follows,  to  wit:  ^<  Commencing  at  the  south- 
east corner  of  township  28  north,  range  19,  running  thence  west  thirty 
miles,  thence  north  eighteen  miles,  thence  east  thirty  miles,  thence 
south  eighteen  miles  to  the  place  of  beginning." 

This  action  by  the  State  removed  all  doubt  as  to  the  right  of  the 
Menominee  Indians  to  remain  upon  said  lands,  but  cannot  properly  be 
construed  as  a  relinquishment  by  the  State  of  the  fee  to  the  swamp 
lands  within  the  boundaries  described. 

The  decision  of  the  supreme  court  in  Beecher  r,  Wetherby,  supra^  is 
authority  for  this  conclusion,  it  being  there  held  that  the  fee  to  school 
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lauds  remained  in  the  State  after  the  date  of  this  resolution,  and  that 
the  United  States  had  no  authority  to  make  other  disposition  thereof 
These  lands  being  encumbered  by  law  with  the  right  of  occupancy  by 
the  Indians,  the  resolution  would  have  no  greater  effect  than  to  formally 
witness  the  recognition  by  the  State  of  this  right.  It  cannot  be  taken 
as  evincing  a  willingness  upon  the  State's  part,  that  the  lands  should 
be  dedicated  permanently  or  even  temporarily  to  any  other  purpose 
than  that  mentioned — the  occupancy  of  the  Menominee  nation  of 
Indians.  It  did  not  express  a  consent  that  this  right  of  occupancy 
might  be  transferred  to  any  other  nation  or  tribe  of  Indians. 

Afterwards  the  Menominee  Indians,  by  treaty  of  February  II,  1850 
(11  Stat.,  679)  ceded  to  the  United  States  a  tract  of  land,  to  be  after- 
wards selected,  which  tract  when  selected,  included  within  its  bounda- 
ries the  lands  here  in  question.  The  Indians  could  convey  no  greater 
or  better  interest  than  they  had,  which  was  only  the  right  of  occupancy, 
the  fee  being  in  the  State.  It  is  true  this  relinquishment  of  their 
claim  was  coupled  with  the  statement  that  it  was  made 

for  the  pnrpose  of  locating  thereon  the  Stockbridge  and  Mnnsee  IndianB,  and  snob 
others  of  the  New  York  Indians  as  the  United  States  may  desire  to  remove  to  the 
said  location  within  two  years  from  the  ratification  hereof, 

but  this  was  a  mere  statement  not  even  put  in  the  form  of  a  condition. 
The  effect  of  that  relinquishment  was  to  determine  theright  of  occu- 
pancy in  the  Menominee  Indians,  and  thereby  remove  the  only  obstacle 
to  the  merger  of  the  right  of  possession  with  the  fee.  If  this  conclusion 
be  correct,  the  right  of  the  State  to  possession  attached  long  prior  to 
the  date  of  the  patents,  and  consequently  those  patents  were  not 
erroneously  issued.  The  State  cannot  therefore  be  compelled  to  relin- 
quish its  claim  to  these  lands,  and  there  seems  to  be  no  course  open  to 
procure  a  relinquishment,  unless  it  shall  be  voluntarily  given.  It  is 
true  the  Indian  allottee  may  have  to  suffer,  but  this  comes  not  from 
the  fault  of  the  State,  but  from  the  mistake  of  the  government  in 
attempting  to  give  the  land  to  the  Indian  after  it  had  conveyed  the  fee 
thereto  to  the  State,  and  after  the  title  of  the  State  had  been  perfected. 
While  this  answers  the  specific  question  in  the  note  of  reference  I 
deem  it  proper  to  mention  another  phase  of  the  matter.  The  act  of 
March  3, 1893,  after  declaring  who  shall  be  members  of  said  Stock- 
bridge  and  Munsee  tribe  of  Indians,  makes  a  further  provision  as 
follows : 

And  all  members  who  entered  into  possession  of  lands  nndisr  the  allotments  of 
eighteen  hundred  and  fifty-sis:  and  of  eighteen  handred  and  seventy- one,  and  who 
by  themselves  or  by  their  lawful  heirs  have  resided  on  said  lands  continuously  since, 
are  hereby  declared  to  be  owners  of  snch  lands  in  fee  simple,  in  severalty,  and  the 
government  shall  issne  patents  to  them  therefor. 

The  allotments  here  in  question  were  selected  by  the  Indians  in  1856 
and  1857,  and  must  therefore  have  been  selected  under  the  treaty  of 
1856.    That  they  entered  into  possession  of  the  lands  thus  selected 
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and  by  themselves,  or  by  their  lawful  heirs,  have  resided  npon  them 
contiDUOusly  has  been  already  adjudged  by  this  Department  when  the 
allotments  were  approved.  These  tracts  then  seem  to  come  within  the 
letter  of  the  law,  declaring  the  Indian  claimants  to  be  the  owners  in 
fee  thereof  and  requiring  the  issuance  of  patents  to  them. 

The  land  involved  in  the  case  of  Beecher  i?.  Wetherby,  supra^  also 
came  within  the  letter  of  the  law  directing  the  sale  of  the  said  two 
townships,  but  the  supreme  court  in  that  case  said : 

The  act  of  Congress  of  Febraary  6,  1871,  anthoriziDg  a  sale  of  the  townships  oocn- 
pied  by  the  Stockbridge  and  Munsee  tribes,  must,  therefore,  be  held  to  apply  only 
to  those  portions  which  were  outside  of  sections  16.  It  will  not  be  supposed  that 
Congress  intended  to  authorize  a  sale  of  land  which  it  had  previonsly  disposed  of. 
The  appropriation  of  the  sections  to  the  State,  as  already  stated,  set  them  apart 
from  the  mass  of  public  property  which  conld  be  subjected  to  sale  by  its  direction. 

So  in  this  case  the  title  to  the  tracts  in  question  had  passed  out  of 
the  United  States  and  Congress  had  no  control  over  that  title  or  author- 
ity to  declare  that  it  had  vested  elsewhere  than  in  the  grantee  State. 
If  the  conclusion  that  the  title  had  become  complete  in  the  State  be 
correct,  the  issuance  of  patents  to  these  allottees  conld  have  no  effect 
upon  that  title,  and  nothing  would  be  conveyed  to  the  Indian  thereby. 
It  will  not  be  presumed  that  Congress  intended  said  declaration  to 
apply  to  lands  which  had  passed  beyond  the  control  of  the  United 
States,  or  that  a  patent  should  issue  which  would  be  without  effect 

For  these  reasons  these  tracts,  while  seeming  to  come  within  the 
letter  of  said  law  of  1893,  were  not  in  fact  within  its  terms,  and  hence 
the  provision  therein  as  to  issuance  of  patents  does  not  apply  to  said 
tracts. 

In  conclusion,  I  am  constrained  to  advise  you,  as  hereinbefore  indi- 
cated, that  a  relinquishment  of  the  lands  in  question  can  only  be  pro- 
cured through  the  voluntary  act  of  the  State  of  Wisconsin,  and  that  a 
cancellation  of  the  patents  heretofore  issued  to  that  State  for  these 
lands,  can  not  be  obtained  by  suit. 

Approved,  July  12, 1897. 
0.  !N.  Bliss,  Secretary. 


MIKIKG  CLArM-PRCKriKr-PIJi.CKR-NOTICTJ-EXPKNBITU^ 

Adams  et  al.  v.  Quijada  et  al. 

The  issae  raised  is  solely  between  the  government  and  the  entry  man,  in  ease  of  a 
hearing  on  a  protest  against  a  mineral  entry,  in  which  no  interest  in  the  land 
involved  is  alleged  or  shown  on  the  part  of  prot-estant,  prior  to  the  application 
for  patent. 

The  fact  that  lode  claims  have  been  located  on  a  tract  of  land,  and  snbseqnently 
abandoned;  can  not  affect  the  good  faith  of  a  placer  applicant  for  the  same  land. 
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A  miBStatement  in  the  published  notice  of  an  application  for  a  placer  patent,  as  to  the 
mining  district  in  which  the  land  is  situated,  is  not  fatal  to  the  notice,  where 
the  land  is  accurately  described  by  legal  sub-divisions,  and  otherwise  identified. 

The  proof  as  to  expenditure  should  so  itemize  the  improvemcDts  that  it  can  be 
ascertained  therefrom  what  proportion  of  the  sum  expended  is  included  in  each 
item. 

Secretary  Bliss  to  the  Commissioner  of  the  Oeneral  Land  Office^  July  1J2, 
(W.  V.  D.)  1897.  (P.  J.  C.) 

On  October  22, 1892,  David  Quijada  made  application  for  patent  for 
the  Blae  Mountain  placer  mining  claim,  located  by  legal  snbdivisioDS, 
embracing  the  SE.  J  of  the  SE.  i  of  Sec.  13  j  the  NE.  i  of  the  NE.  J  of 
Sec.  24,  T.  2  K,  E.  11  E.;  lot  1  of  the  NW.  J,  and  the  NE.  J  of  the 
KW.  i  of  Sec.  19,  T.  2  K,  R.  12  E.,  M.  D.  M.,  Stockton,  California,  land 
district,  and  described  as  being  in  Oalaveras  mining  district.  No  pro- 
test or  adverse  claim  was  filed  during  the  period  of  publication,  and 
on  January  12, 1895,  he  made  mineral  entry  No.  443  for  the  land. 

The  location  of  this  placer  claim  was  originally  made  by  Quijada  and 
seven  other  persons,  but  the  title  of  the  others  had  passed  to  him  by 
deed  before  asking  the  application  for  patent,  and  he  subsequently 
conveyed  the  same  to  Jackson  D.  McCarty. 

On  January  29, 1895,  the  local  office  transmitted  to  your  office  the 
affidavits  of  three  of  the  original  locators,  in  which  they  state  that  their 
names  were  used  as  locators  without  any  authority,  and  that  their  sub- 
sequent deed. was  without  consideration. 

On  March  7, 1895,  James  Adams  et  al.  filed  a  protest  against  the  entry, 
alleging  (1)  that  the  land  was  not  placer  mining  ground;  (2)  that  no 
placer  mining  had  been  done  on  any  part  of  the  land  <^  for  a  great  many 
years  last  past";  (3)  that  the  entryman  or  his  grantors  have  made  no 
improvements  thereon;  (4)  "that  there  are  many  valuable  gold  bear- 
ing quartz  ledges  running  through  and  across"  the  land,  which  were 
known  to  the  entryman  at  the  time  he  made  his  application  for  patent; 
(5)  that  the  "quartz  mines  or  ledges"  were  actually  being  worked  and 
developed  at  the  time;  (6)  that  there  is  no  such  mining  district  as 
Calaveras,  but  the  land  is  situated  in  the  Madam  Felix  mining  district; 
and  (7)  "that  said  application  was  made  with  a  view  to  obtain  posses- 
sion and  patent  to  valid  quartz  mining  ledges  and  to  defraud  the  gov 
emment  thereof." 

By  letter  of  April  25, 1895,  your  office  held  that  the  affidavits  of  the 
original  locators  "do  not  warrant  any  investigation  by  this  office,  and, 
considered  as  protests,  they  are  hereby  dismissed;"  and  on  the  protest 
of  Adams  et  aL  it  was  determined 

that  yoa  (the  local  officers)  shotQd  notify  the  protestants  that  they  or  any  of  them 
will  be  allowed  thirty  days  from  notice  hereof,  within  which  to  apply  for  notice  of 
a  hearing. 

Pursuant  to  this  order,  Adams  et  aL  formally  asked  for  a  hearing, 
(1)  "on  the  ground  of  fraud  in  making  said  entry  by  said  entryman"; 
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(2)  that  the  lands  are  quartz  miniDg,  and  not  placer,  and  contain  ^'well 
defined  ledges  and  lodes  of  quartz  in  place,  bearing  gold";  (3)  that  the 
land  ^^has  been  worked  as  quartz  mining  claim";  and  (4)  that  the  entry 
was  made  in  the  interest  of  McGarty. 

A  hearing  was  ordered  and  had  before  the  local  officers,  and  as  a 
result  they  found — 

That  the  fact  is  established  by  a  great  preponderance  of  evidence  that  the  Blue 
Mountain  i>lacer  mining  claim,  so-called,  is  not  placer  mining  ground,  but  that  it  is 
valnable  for  quartz  mining;  that  the  entire  proceedings  by  the  defendant  in  this 
case,  having  in  view  the  procuring  of  a  government  patent  for  the  Bine  Mountain 
placer  mining  claim  have  been  characterized  by  bad  faith  and  grott  fraud:  In  view 
of  which  facts  we  recommend  that  the  application  for  patent  for  the  Blue  Mountain 
placer  mining  claim  be  rejected. 

On  appeal  your  office  affirmed  the  action  of  the  local  officers,  deciding 
that  it  is  shown:  (I)  That  two  or  three  small  gulches  on  the  land  in 
controversy  have  been  worked,  many  years  ago,  as  placer  mines,  but 
that  the  same  were  exhausted,  and  that,  as  a  present  fact,  the  land  has 
no  value  for  placer  mining  purposes;  (2)  that  Quijada,  or  his  grantors, 
had  not  expended  $500  on  the  land  in  improvements;  and  (3) 

that  several  well  defined  mineral  bearing  veins  of  quartz  extend  into  and  across  the 
land  in  controversy,  but  the  evidence  does  not  affirmatively  and  satisfactorily  show 
that,  as  a  present  fact,  these  veins  have  been  sufficiently  develop64  to  show  that  they 
can  be  operated  with  profit,  nor  is  it  shown  that  these  veins  are  sufficiently  rich  to 
warrant  miners  of  ordinary  prudence  and  sagacity  in  expending  their  means  and 
labor  in  an  effort  to  develop  them. 

Whereupon  the  case  now  comes  before  the  Department  on  the  appeal 
of  McCarty,  and  numerous  errors  of  both  law  and  fact  are  assigned. 

It  will  be  observed  that  the  affidavit  of  contest  upon  which  your  office 
ordered  a  hearing  does  not  allege  any  interest  in  the  land  in  contro- 
versy, or  any  part  thereof,  in  either  of  the  protestants.  This  is  also 
true  of  the  affidavit  that  was  filed  before  the  local  officers,  under  order 
from  your  office,  and  upon  which  the  hearing  was  ordered.  It  may  be 
further  stated  at  this  time,  that  the  evidence  taken  at  the  hearing  does 
not  disclose  any  interest  in  either  of  the  protestants,  to  any  part  of  the 
land  included  in  the  Blue  Mount^ain  placer  claim,  prior  to  the  applica- 
tion  for  patent  for  the  same.  Whatever  question^there  may  be,  there- 
fore, in  this  matter,  in  relation  to  compliance  with  the  law  on  the  part 
of  the  placer  claimants,  or  otherwise,  is  simply  a  question  between  the 
government  and  the  entryman.  The  protestants  alleging  no  interest 
in  themselves,  and  failing  to  show  that  any  existed  at  or  prior  to  the 
time  of  the  application  for  patent,  they  are  necessarily  without  interest 
in  this  controversy,  and  their  testimony  can  only  be  used  for  the  purpose 
of  ascertaining  whether  or  not  there  has  been  a  compliance  with  the  law 
on  the  part  of  the  placer  applicants. 

The  testimony  in  this  case  is  very  voluminous,  and  contains  very 
much  that  is  entirely  irrelevant  to  any  issue  tha4  might  have  been 
raised  in  connection  with  the  issuance  of  patent  to  the  placer  claim- 
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ants.  It  may  be  said  that  the  theory  of  the  protestants  is,  that  inas- 
much as  there  is,  in  the  sonthern  part  of  section  19,  and  the  northern 
part  of  section  30,  some  quartz  mines  that  have  been  developed,  and 
that  by  reason  of  quartz  croppings,  which  appear  on  the  surface  extend- 
ing northwest  from  these  mines  and  in  the  direction  of  the  placer  claim, 
the  land  in  controversy  is  also  valuable  for  quartz  mining  purposes. 
The  fact  is,  however,  as  shown  by  the  testimony,  that  this  immediate 
district  has  been  known  for  its  placer  and  quartz  mines  for  a  great 
many  years;  that  placer  workings  have  been,  in  the  early  days  of  the 
history  of  California,  carried  on  to  a  considerable  extent  on  and  in  the 
immediate  vicinity  of  what  is  now  known  as  the  Blue  Mountain  placer 
claim;  and  that  there  have  been  no  workings  or  developments  upon 
any  part  of  the  ground  adjoining  or  in  close  proximity  to  the  Blue 
Mountain  placer  by  which  there  has  ever  been  disclosed  any  mineral 
that  would  pay  for  working,  or  upon  which  there  existed,  at  the  time 
the  placer  application  was  filed,  any  location.  It  is  true  that  after  the 
application  for  patent  had  been  made,  and  the  period  of  publication 
had  ended,  there  was  an  attempt  made  by  some  parties  to  locate  some 
two  or  three  claims  south  of  a  part  of  the  land  in  controversy,  which 
claims  lap  over  onto  the  placer  claims;  but  it  is  not  shown  that  these 
locations  were  ever  perfected;  neither  is  it  shown,  by  any  satisfactory 
evidence,  that  there  was  any  discovery  of  mineral  that  would  entitle 
them  to  the  locations,  or  that  there  was  any  work  done  with  a  view  to 
developing  the  property  to  ascertain  whether  or  not  mineral  existed  in 
paying  quantities. 

Much  stress  is  laid  upon  the  fact  that  McOarty  and  another,  in  1884, 
located  two  or  three  lode  claims  ui>on  the  land  in  controversy.  It  is 
shown  that  they  did  considerable  work  upon  one  of  them,  at  least,  for 
the  purpose  of  developing  a  lode,  if  any  existed,  and  that  the  same 
was  abandoned  as  worthless,  and  remained  so  for  some  time  before  the 
location  of  the  placer  claim. 

The  fact  that  there  have  been  lode  claims  thus  located  and  aban- 
doned upon  the  land  now  sought  under  the  placer  mining  laws,  is  no 
objection  whatever,  and  does  not  indicate  any  fraud  or  lack  of  good  faith 
upon  the  part  of  the  placer  applicants.  (United  States  v.  Iron  Silver 
Mining  Co.,  128  U.  S.,  67^-^81.) 

It  is  very  clear  to  my  mind  that  if  this  land  possesses  any  value  for 
mining  purposes  at  all,  it  is  for  placer  mining.  It  possesses  no  value 
for  agricultural  purposes,  and  the  evidence  is  not  sufficient  toX)vercome 
the  prima  facie  showing  of  its  character  as  placer.  At  all  events,  it 
can  not  be  disputed  that  it  is  not  shown  by  the  evidence  that  any  min- 
eral has  ever  been  extracted,  or  that  any  work  has  been  done  looking 
toward  producing  any  ore,  from  any  quartz  mines  or  veins  within  the 
boundaries  of  the  placer  claim,  excepting,  perhaps,  such  as  wa's  done 
by  McCarty  as  above  stated. 

The  charge  of  fraud  on  the  part  of  Quijada  in  procuring  this  entry 
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in  the  interest  of  McOarty,  is  not,  in  my  jadgment,  sastained  by  the 
testimony.  Neither  Quijada  nor  McOarty  appeared  as  a  witness  on 
the  stand,  although  McGarty  was  present  at  the  trial.  The  only  testi- 
mony on  the  point  of  fraudnlent  conduct,  is  that  Qaijada  was  an 
^h'gnorant  sheep  herder",  in  the  employ  of  McGarty,  and  he  and  others 
made  the  locations,  and  that  Qaijada  afterwards  made  application  for 
patent  and  final  entry,  when  he  conveyed  the  property  to  McGarty. 
It  is  also  charged  that  some  of  his  co-locators  were  ignorant  of  the 
fact  that  their  names  had  been  used  in  making  the  location ;  but  if  it 
be  conceded  that  they  were  not  cognizant  of  the  fact  that  their  names 
had  been  used  in  making  the  location,  they  certainly  ratified  any  act 
that  may  have  been  done  in  that  direction  by  subsequently  making  a 
deed  to  Quijada  for  their  interests. 

The  fact  that  in  the  publication  notice  the  property  was  described  as 
being  in  Galaveras  mining  district,  is  not,  in  my  judgment,  under  the 
circumstances  in  this  case,  fatal  to  the  publication  notice.  The  land  is 
otherwise  accurately  described  by  legal  subdivisions,  is  said  to  be  in 
the  county  of  Galaveras,  in  the  State  of  Galifornia,  and  the  place  of 
the  record  of  the  same  is  given  as  in  the  recorder's  office  of  Galaveras 
county.  Your  office  did  not  deem  this  a  fatal  defect,  as  by  letter  of 
August  25, 1895,  Quijada  was  required  to  fiimish  satisfactory  evidence 
of  what  mining  district,  if  any,  his  claim  was  situated  in. 

There  is  one  other  i)oint  in  connection  with  this  matter,  and  that  is, 
as  to  the  amount  of  the  improvements  on  the  placer  claim,  as  reported 
by  the  witnesses.  They  state  in  their  affidavit,  accompanying  the 
application  for  patent,  that  <<said  improvements  consist  of  reservoirs 
and  ditches  and  mining  tools  on  said  claim;  also  tail  race" ;  and  that 
their  value  is  not  less  than  $500. 

It  may  be  doubted  whether  this  statement  of  the  improvements  is 
sufficiently  full  and  explicit  to  show  the  statutory  amount  of  expenditure. 
Mining  tools  could  hardly  be  considered  as  part  of  the  expenditure  that 
is  demanded,  and4t  would  seem  to  be  better  form  for  the  witness  to 
itemize  the  improvements,  so  that  it  could  be  ascertained  with  a 
reasonable  degree  of  accuracy,  by  your  office,  what  proportion  of  the 
$500  was  included  in  the  reservoirs,  ditches,  etc.,  and  what  in  mining 
tools.  The  attention  of  your  office  is  directed  to  this  point,  and  such 
action  should  be  taken  in  reference  thereto  as  may  be  deemed  advisable, 
giving  the  applicant  an  opportunity,  if  he  so  desires,  to  show  the 
improvements  that  existed  at  the  time  the  application  was  made,  and 
their  value. 

Your  office  judgment  is  reversed. 
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BEPAYMENT-PRE-EMPnON  ENTBY. 

Felix  McGinn. 

No  right  of  repayment  exists  where  a  pre-emption  entry  is  canceled  on  account  of 
the  pre- emptor  having  prior  thereto  exercised  his  pre-emption  right,  and  the 
record  shows  that  he  swore  falsely,  in  support  of  his  second  entry,  that  he  had 
never  had  the  benefit  of  the  pre-emption  law. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Officej  July  12^ 
(W.  V.  D.)  1897.  (J.  L.) 

I  am  in  receipt  of  a  letter  of  June  11, 1897,  from  the  attorneys  of 
Felix  McGinn,  enclosing  an  application  by  the  latter  dated  May  15, 
1897,  alleging  that  he  is  the  only  surviving  heir  of  John  McGinn 
deceased,  and  asking  ^'for  repayment  of  the  purchase  money  paid  on 
entry  of  the  N.  i  of  the  SE.  i  and  the  KE.  i  of  the  8W.  J  of  section  1, 
T.  7  N.,  E.  4  W.,  as  per  cash  certificate  Ko.  567  issued  at  Helena,  Mon- 
tana, bearing  date  the  13th  day  of  October,  1875" ;  and  enclosing  also 
a  letter  from  the  Assistant  Commissioner  of  the  General  Land  Office 
addressed  to  said  attorneys,  rejecting  said  application  and  returning 
the  same  to  them. 

It  appears  that  John  McGinn  deceased,  on  October  13, 1875,  made 
pre  emption  cash  entry  of  the  one  hundred  and  twenty  acres  of  land 
above  described,  and  that  said  entry  was  canceled  by  the  Commissioner 
of  the  General  Land  Office  on  February  26,  1877,  in  obedience  to  a 
departmental  decision  of  February  22, 1877. 

Harvey  Spalding  and  Sons,  attorneys  now  presenting  this  claim,  in 
their  letter  of  June  11, 1897,  aforesaid,  say: 

Upon  reference  to  the  Department  decision  of  Fehmary  22,  mentioned  in  the  Com- 
missioner's letter  ahoye  qnoted,  it  appears  that  the  sole  qaestion  considered  in  the 
decision,  and  the  sole  gronnd  mentioned  for  the  cancellation  of  the  entry  is  the  con- 
flict with  the  grant  to  the  Northern  Pacific  Company. 

The  reference  invited  shows  exactly  the  contrary. 

On  June  27, 1876,  the  Commissioner  of  the  General  Land  Office  held 
for  cancellation  John  McGinn's  entry  aforesaid,  the  sole  reason  there- 
for being  stated  as  follows: 

The  records  of  this  office  showing  that  he  made  pre-emption  location  at  Dakota 
City,  Nebraska,  November  27,  1858,  with  M.  B.  Ld.  Wt.  52,887—160  a.  Act  55,  R.  and 
R.  35  coTering  8W.  i  14, 29, 7  £.,  6th  p.  m.^  and  that  the  same  was  patented  to  him 
Jane  1,  1861. 

Sec.  10  act  4th  Sept.  1841,  and  Sec. 2261  R. S.,  of  U.  S.,  provides  that  ''No  person 
fshall  be  entitled  to  more  than  one  pre-emption  right.'' 

The  departmental  decision  of  February  22,  1877,  in  disposing  of 
McGinn's  appeal  from  the  Oommissioner's  decision  of  June  27, 1876, 
simply  said : 

The  facts  are  correctly  stated  by  yon,  and  yonr  decision,  for  the  reasons  stated 
therein,  is  affirmed. 

The  brief  of  argument  filed  in  that  case  on  behalf  of  the  Northern 
Pacific  Bailroad  Company  expressly  admitted  that  McGinn's  rights  as 
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a  settler  were  superior  to  the  company's  rights  ander  its  grant,  if  McGinn 
were  a  qualified  preeinptor;  and  the  proofs  compelled  the  admission. 

The  claim  tbat  McGinn's  second  entry  was  canceled  for  conflict 
reqnires  no  farther  attention. 

The  records  show  that  John  McGinn  had  made  a  x)revious  preemption 
cash  entry  as  found  by  the  Commissioner's  decision^  and  tbat,  never- 
theless, McGinn,  on  October  13,  1875,  in  support  of  his  second  pre- 
emption cash  entry,  had  made  oath,  <^  that  I  have  never  had  the  benefit 
of  any  right  of  pre  emption  under  this  act;"  meaning  the  act  of  Septem- 
ber 4, 1841,  as  re-enacted  in  sections  2259,2260,2261  and  2262  of  the 
Eevised  Statutes. 

Section  2262  of  the  Revised  Statutes  provided  that: 

Before  any  person  claiming  the  benefit  of  this  chapter  is  allowed  to  enter  lands,  he 
shall  make  oath  before  the  receiver  or  register  of  the  land  district  in  which  the  land 
is  sitnated,  that  be  has  never  had  the  benefit  of  any  right  of  pre-emption  nnder  sec- 
tion twenty-two  hundred  and  fifty-nine;  .  .  .  and  if  any  person  taking  snph  oath 
swears  falsely  in  the  premises,  he  shall'  forfeit  the  money  whioh  he  may  have  paid 
for  such  land,  and  all  right  and  title  to  the  same. 

John  McGinn's  entry  was  canceled  in  obedience  to  this  statute.  An 
application  for  repayment  of  money  thus  forfeited  cannot  be  enter- 
tained. 

It  seems  tbat  in  tbe  year  1877,  John  McGinn  in  his  lifetime,  applied 
for  re  payment  of  the  purchase  money  under  section  2362  of  the  Revised 
Statutes,  which  was  then  tbe  law  in  force.  On  December  4, 1878,  the 
Commissioner  of  the  General  Land  Office  by  a  letter  addressed  to  Hon. 
Martin  Maginuis,  then  a  delegate  in  Congress  from  Montana  Territory, 
declined  to  recommend  the  re-payment  of  the  money  paid  by  McGinn, 
and  referred  to  section  2262  of  the  Revised  Statutes  hereinbefore  quoted, 
as  a  conclusive  limitation  of  the  authority  of  the  administrative  branch 
of  the  government  in  such  cases. 

The  action  of  the  General  Land  Office  in  respect  to  the  application 
of  Felix  McGinn,  the  alleged  only  surviving  heir  of  John  McGinn 
deceased,  is  hereby  approved,  and  said  application  is  hereby  rejected. 
You  will  serve  upon  said  attorneys  a  copy  of  this  letter. 


REPATMEOTr-rORFEITED  RAIL.ROAI>  LiAlSJyS. 

Crayton  p.  Bryant. 

A  pnrohaser  of  forfeited  railroad  lands  tinder  section  3,  act  of  September  29, 1890, 
is  not  entitled  to  repayment  where  hia  entry  is  properly  allowed  on  the  proof 
presented,  hut  is  suhseqnently  canceled  on  aoconnt  of  the  falsity  of  said  proof 
in  a  matter  essential  to  the  allowance  of  the  entry. 

Secretary  Bliss  to  the  Commissioner  of  tfie  General  Land  Office,  July  12, 
(W.  V.  D.)  1897.  (C.  J.  G.) 

On  July  26, 1893,  Crayton  P.  Bryant  made  cash  entry  No.  19396  for 
lots  1, 2, 6  and  12,  and  the  N.  ^  of  the  NE.  J  and  the  SE.  \  of  the  KE.  J, 
Sec.  33,  T.  15  S.,  R.  7  E.,  San  Francisco  land  district,  California. 
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This  land  was  embraced  within  the  grant  to  the  Southern  Pacific 
Kailroad  Company  and  was  thereafter  forfeited. 

In  his  application  to  purchase  presented  to  the  local  office  Augast 
22, 1892,  Bryant  stated: 

I  pnrchased  the  said  land  of  one  Burns  who  iiled  with  the  railroad  company  in 
1887,  with  the  honafide  intention  to  secnre  title  thereto  by  purchase  from  the  South- 
ern Pacific  Railroad  Company  when' earned  by  it  by  compliance  with  the  conditions 
or  reqniiements  of  the  granting  act  of  Congress. 

In  his  final  proof  submitted  to  the  local  office  July  26, 1893,  Bryant 
stated: 

Have  not  lived  on  the  land.  In  1888 1  bonght  the  right  of  one  Bams  who  had  made 
R.  R.  filing  in  1887  and  I  took  possession  with  the  h<ma  fide  intention  of  purchasing 
from  the  S.  P.  B.  R.  Co.  when  they  had  earned  title  under  the  conditions  of  their 
grant.    I  went  there  under  the  printed  invitation  of  the  B.  R.  to  settlers. 

The  proof  was  accepted  by  the  local  officers,  the  purchase  money  paid 
hy  the  entryman,  and  the  entry  allowed. 

By  letter  of  September  5, 1894,  your  office  directed  the  local  officers 
to  require  the  entryman  to  substantiate  his  statement  that  Burns  had 
filed  with  the  raiboad  company  in  1887,  and  had  thereafter  transferred 
the  land  to  the  entryman. 

May  17, 1895,  the  entryman,  declaring  his  inability  to  substantiate 
his  representation  that  Bums  had  filed  upon  the  land  with  the  railroad 
company  in  1887,  surrendered  his  receiver's  receipt,  executed  a  relin- 
quishment of  all  claims  to  the  land,  and  made  application  for  repay- 
ment of  tlie  purchase  money. 

These  papers  were  transmitted  by  the  local  office  to  your  office, 
whereupon  the  entry  was  canceled  and  the  application  for  repayment 
held  for  farther  consideration. 

July  9,  1895,  your  office  denied  the  application  for  repayment* 

The  entryman  filed  a  motion  for  review  of  your  said  oflice  decision 
denying  the  application  for  repayment,  and  also  an  application  for 
reinstatement  of  a  portion  of  his  cash  entry.  In  support  of  this  appli> 
cation  for  reinstatement  the  entryman  furnished  a  copy  of  his  grantor's 
application,  dated  April  21, 1888,  to  purchase  this  land  from  the  South- 
ern Pacific  Railroad  Company,  and  in  an  affidavit  accompanying  the 
same  says,  referring  to  your  office  letter  of  September  5, 1894 — 

I  was  informed  thereby  that  it  was  necessary  for  me  to  furnish  testimony  that 
Boms's  application  to  the  R.  B.  Co.  was  before  1888.  This  I  coold  not  do  as  Burns's 
application  was  after  1888. 

February  4, 1896,  your  office  denied  the  motion  for  review  as  well  as 
the  application  for  reinstatement. 

Appeal  is  made  to  this  Department,  but  no  error  is  assigned  on  the 
denial  of  the  application  for  reinstatement. 

Bryant's  cash  entry  was  made  under  the  third  section  of  the  act 
of  September  29, 1890  (26  Stat.,  496),  which,  as  applied  to  this  case, 
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describes  the  persons  who  may  make  purchase  thereander  in  the  fol- 
lowing language: 

Persons  ....  in  possession  ....  under  deed,  written  contract,  or  license  from, 
the  State  or  corporation  to  which  snch  grant  was  made,  or  its  assignees,  executed 
prior  to  January  first,  eighteen  hundred  and  eighty-eight. 

This  statute  was  discussed  and  fully  construed  in  Eastman  v.  Wise- 
man (18  L.  D.,  337)  and  Moore  v.  McGuire  (21  L.  D.,  392). 

It  is  clear  from  the  foregoing  statement  that  Burns  was  not,  in  con- 
templation of  the  act  of  September  29, 1890,  supra^  a  licensee  of  the 
railroad  company,  because  even  his  application  to  purchase  was  not 
made  prior  to  January  1, 1888.  The  entryman  herein,  by  his  purchase 
from  Burns,  acquired  no  better  right  than  was  possessed  by  the  latter. 

The  entryman  was  not  entitled  to  make  cash  entry  under  the  statute 
named,  but  his  entry  was  not  "erroneously  allowed.'^  'Its  allowance 
was  secured  by  Bryant  upon  his  express  representation  and  statement 
that  his  grantor  (Burns)  had  made  application  to  the  railroad  company 
in  1887  to  purchase,  and  had  thereby  become  the  licensee  of  that  com- 
pany. The  local  office  was  not  responsible  for  this  representation  and 
statement;  it  was  the  act  of  the  entryman,  made  for  the  purpose  of 
securing  the  allowance  of  his  entry,  and  he  alone  was  responsible  for 
any  error  therein.  The  error  here  shown  was  not  in  the  allowance  of 
the  entry  by  the  local  officers,  but  was  in  the  proof  presented  by  the 
entryman. 

The  subsequent  affidavit  of  the  entryman  shows  that  the  statement 
made  in  the  application  to  purchase  and  in  the  final  proof  was  untrue. 
That  statement  was  an  essential  one  in  the  proofs  presented,  because 
without  it  the  entry  could  not  have  been  allowed.  Had  the  entryman 
correctly  stated  the  time  when  his  grantor,  Burns,  filed  with  the  rail- 
road company,  the  proofs  would  not  have  been  accepted,  payment 
would  not  have  been  permitted,  and  the  entry  would  not  have  been 
allowed. 

The  entryman  earnestly  attempts  to  explain  his  conduct  on  the 
theory  that  he  was  laboring  under  a  reasonable  misapprehension  as  to 
the  law,  but  he  makes  no  endeavor  to  explain  his  misstatement  of  the 
facts. 

Repayments  of  purchase  money  can  only  be  made  in  pursuance  of 
law,  and  this  case  is  not  of  the  character  described  in  the  repayment 
statute. 

Your  office  decision  is  affirmed. 
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DESEBT  LAXDS^ACT  OF  AUGUST  18,  1 894— CONTRACT. 

State  op  Washington. 

Under  the  provisioaB  of  the  State  statute  accepting  the  terms  of  the  desert  land  aot 
of  Aagost  18,  1894,  a  contract  on  behalf  of  the  State,  with  the  United  States, 
executed  by  the  Commissioner  of  Arid  Lands  for  said  State,  is  not  valid  if  not 
approved  by  the  governor  and  attorney-general  of  said  State. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Offioej  July  12j 
(W.  Y.  D.)  1897.  (J.  I.  P.) 

I  am  in  receipt  of  yoar  office  letter  ^'  F  "  of  the  19th  ultimo,  submit- 
ting a  map,  lists,  two  contracts  and  other  papers,  filed  on  behalf  of  the 
State  of  Washington,  under  Sec.  4  of  the  act  of  August  18,  1894  (28 
Stat.  372-422),  designating  for  segregation  certain  lands  to  be  irrigated 
from  the  ^N'atchez  and  Columbia  Biver  Irrigation  Canal,  aggregating 
6654.59  acres.  After  calling  my  attention  to  certain  typographical 
errors  in  the  contracts  (marked  in  x)enc]l)  which  do  not  affect  its  mean- 
ing, you  direct  my  attention  to  the  fact  that  the  contract  submitted  on 
behalf  of  the  State  is  signed  by  the  ^'  Commissioner  of  Arid  Lands^ 
for  said  State,  but  is  not  approved  by  the  governor  and  attorney-gen- 
eral. You  refer  to  the  proviso  to  section  3  of  the  act  of  the  state  ]egis- 
latmre  of  Washington,  approved  March  22, 1895,  accepting  the  provisions 
of  the  '*  Carey  act,"  and  being  in  doubt  as  to  the  validity  of  said  con- 
tract, you  submit  it  for  my  consideration. 

Section  3  of  the  Washington  act,  above  referred  to,  after  defining  and 
prescribing  the  duties  of  the  commissioner  of  arid  lands,  provides 

and  he  is  further  empowered  to  contract  for  the  constraction  of  ditches  and  canals, 
thebailding  of  dams  and  reservoirs,  the  irrigation,  reclamation,  settlement  and  sale 
of  said  arid  lands,  and  to  do  and  perform  any  and  all  things  necessary  to  be  done  in 
carrying  into  effect  the  objects  of  this  aot:  Providedy  that  no  contract  or  sale  made 
by  said  commissioner  of  arid  lands  i(hall  be  in  force  and  effect  nntil  the  same  shall 
be  approved  by  the  governor  and  attorney  general. 

Section  4  of  said  act,  after  prescribing  certain  further  duties  of  the 
commissioner  of  arid  lands,  provides  that  he 

shall  take  all  necessary  steps  on  behalf  of  the  State  to  secare  a  contract  binding  on 
the  United  States  to  donate,  grant,  and  patent  to  this  State  or  its  assigns  the  said 
arid  lands  etc. 

I  am  aware  that  under  the  general  rule  governing  the  construction  of 
a  proviso,  it  must  be  construed  in  connection  with  the  section  of  which 
it  forms  a  part,  and  that  it  does  not  apply  to  other  sections  unless 
^* plainly  intended  so  to  do."  (Sutherland  on  Statutory  Construction, 
Sec  223).  But  in  this  case  I  think  the  <' plain  intent"  of  the  Washing- 
ton legislature,  that  the  proviso  to  Sec.  3  of  said  act  should  apply  to 
any  contract  made  by  the  commissioner  of  arid  lands,  is  apparent. 

The  commissioner  of  arid  lands  is  vested  by  the  act  in  question  with 
authority  to  make  on  behalf  of  the  State  two  classes  of  contracts:  one 
2670— VOL  26 3 
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to  secure  to  the  State  from  the  United  States  the  lands  contemplated 
by  the  ^< Carey  act"  of  Angust  18, 1894  {supra);  and  the  other  to  dis- 
pose of  said  lands  for  the  purpose  of  irrigation  and  reclamation.  It  is 
of  primal  importance  to  the  State,  that  the  first  class  of  contracts  should 
be  properly  executed,  for  if  they  were  not  the  second  class  of  contracts 
would  avail  nothing,  and  of  this  the  legislature  was  unquestionably 
aware.  And  when,  in  the  proviso  to  the  3rd  section  of  said  act,  it  was 
declared  that  no  contract  or  sale  made  by  said  Commissioner  etc.  shall 
be  in  force  and  effect  until  the  same  shall  be  approved  by  the  governor 
and  attorney  general,  it  meant  both  classes  of  contracts  herein  men- 
tioned. It  in  short  meant  any  contract  that  said  commissioner  might 
make  in  reference  to  the  acquisition  or  disposal  of  said  lands  by  the 
State  of  Washington. 

As  the  contract  transmitted  by  your  letter  ^^F"  of  the  19th  ultimo  is 
not  approved  by  the  governor  and  attorney  general  of  Washington,  it 
is  returned  herewith  without  action  together  with  the  other  papers  in 
the  case. 

The  recommendation  made  by  you  in  the  last  paragraph  of  your  letter 
of  the  19th  ultimo,  relative  to  the  amendment  of  the  forms  and  the  con- 
tract in  the  circular  of  November  22, 1894,  will  be  made  the  subject  of 
a  separate  communication. 


PRACTICE-NOTICE  OF  DECISION— ATTORNEY— APPEAL. 

WALKEE  V.   GWIN. 

Service  of  a  notice  of  a  deoislon  apon  an  attorney  of  record  is  notice  to  the  party  he 

represents. 
Where  a  party  is  n  presented  by  two  attorneys  of  record,  and  one  of  said  attorneys 

accepts  service  of  a  notice  of  decision,  such  party  will  not  be  heard  to  plead  a 

private  understanding  between  himself  and  his  attorneys  under  which  all  notices 

were  to  be  served  on  the  other  attorney. 
The  Department  is  without  jurisdiction  to  entertain  an  appeal  if  notice  thereof  is 

not  filed  and  served  within  the  time  provided  in  the  Rules  of  Practice. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  OffieCj  July  12^ 
(W.V.D.)  1897.  (E.B.,Jb.) 

This  is  a  motion  to  dismiss  the  appeal  of  Oharles  L.  Walker,  in  the 
case  of  said  Walker  t?.  Austin  B.  Gwin. 

On  December  7, 18%,  in  that  case,  involving  the  SE.  \  of  section  29, 
T.  20  N.,  B.  8  £.,  Perry,  Oklahoma,  land  district,  yoor  office,  affirming 
the  decision  of  the  local  office,  held  that  Walker,  although  the  prior 
settler,  had  failed  to  reside  apon  the  land  as  required  by  law,  and  that 
therefore  the  right  of  Gwin  to  the  land  under  his  soldier's  declaratory 
statement  filed  October  3, 1893,  and  his  entry  March  29, 1894,  and  due 
residence  and  improvement,  was  superior  to  that  of  Widker,  and 
awarded  the  land  to  Gwin.  On  March  24, 1897,  Jno.  A.  Oliphant,  as 
attorney  for  Walker,  filed  and  served  on  Gwin's  attorney  an  appeal 
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from  the  decLsioQ  of  your  office.  On  Jane  5, 1897,  Gwin  filed  a  motion 
to  dismiss  the  appeal  on  the  ground  that  the  same  was  not  filed,  nor  a 
copy  thereof  served  on  the  appellee  or  his  attorney,  within  sixty  days 
from  i>ersonal  service  of  notice  of  your  office  decision,  as  required  by 
the  rules  of  practice. 

It  appears  that  Walker  was  represented  at  the  trial  of  the  case  by 
two  attorneys— one  of  whom  was  said  Oliphant,  and  the  other  one  Ij.  P. 
Hudson.  In  the  record  is  found  the  following  acceptance  of  notice  of 
your  office  decision : 

Before  tbe  United  States  Land  Office,  Perry,  Okla.,  Dec.  30th,  1896. 

Chasles  L.  Walker) 

r.  S  Involving  the  SE.  i  Sec.  29,  T.  20  N.,  R.  8  E.,  I.  M 

Austin  B.  Gwin.     > 

We  hereby  accept  Bervice  of  Commissioner'a  letter  "H'',  A.  B.  W.,  of  December  7th, 

1896,  in  the  above  entitle<l  case,  in  favor  of  Gwin,  and  the  receipt  of  a  copy  of  said 

letter  is  hereby  acknowledged,  together  with  the  right  of  appeal  therefrom  within 

sixty  days  from  this  30,  day  of  December,  1896. 

Dec.  31, 1896. 

L.  P.  Hudson, 

Atijf,  for  Walker. 

Morris  &  Krlloou, 

Aitys.for  Gmn, 

This  was  clearly  notice  to  Walker  of  said  decision,  if  Hndson  was  at 
the  time  of  tbe  acceptance  still  his  attorney  of  record  (Yeoman  r. 
DeEoche,  22  L.  D.,  24). 

With  the  appeal  there  was  filed  an  affidavit  by  Walker  stating — 

That  he  is  the  contestant  &bove  named ;  that  John  A.  Oliphant  was  and  now  is  the 
chief  oonnsel  in  his  behalf  since  the  filing  of  said  contest,  and  the  atty  who  had 
^charge  in  person  of  his  said  contest  and  upon  whom  all  notices  and  orders  were  to 
be  served^  and  to  whom  i  looked  for  information  as  to  what  I  should  do  and  the 
abeolate  management  of  said  contest ;  that  L.  P.  Hudson  was  only  employed  to  assist 
my  said  atty  in  the  trial  of  said  contest  and  was  not  to  have  the  care  and  manage- 
ment of  said  contest  thereafter;  that  the  decision  of  the  Hon.  Commissioner  as  made 
in  this  contest  was  served  on  said  Hudson,  as  the  record  shows,  who  neglected  to 
notify  this  contestant  of  the  same,  and  that  this  contestant  did  not  find  out  about 
the  same  antil  after  tbe  time  for  an  appeal  had  expired,  and  then  only  throngh  his 
contestant;  that  he  inquired  before  said  time  was  up,  and  was  informed  no  deci8ion 
had  been  made  at  said  Land  Office ;  that  affiant  if  defeated  before  the  Hon.  Comuii:}- 
sioner  in  said  contest  had  intended  to  appeal,  and  had  so  instructed  his  said  atty 
Jno.  A.  Oliphant;  that  he  would  hare  done  so  had  he  been  so  notified ;  that  he  relied 
on  said  Oliphant  having  the  notice  served  on  him  of  such  decision  when  niaile,  so 
that  an  appeal  could  be  taken  if  desired;  that  affiant  desires  to  appeal  and  feels 
he  has  a  prior  and  better  right  to  said  land  and  therefore  asks  that  such  right  be 
granted. 

With  the  appeal  there  was  also  filed  an  affidavit  by  Oliphant  stating — 

That  he  has  had  charge  of  the  contestant's  cause  ever  since  said  contest  was  com- 
menced; thai  he  has  endeavored  at  all  times  to  give  the  same  his  personal  attention; 
that  said  Hudson  was  employed  to  aid  him  in  the  trial  of  said  contest,  but  that  affiant 
expected  and  so  instructed  that  all  notices  and  decisions  in  said  contest  be  made 
on  him;  that  affiant  had  no  knowledge  that  said  contest  had  been  decided  until  the 
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fact  had  been  written  him  by  contestant,  and  that  on  going  to  the  land  office,  found 
that  the  time  had  expired  to  take  an  appeal  to  the  Hon.  Secretary ;  that  said  oon> 
testant  had  requested  an  appeal  be  taken  in  case  a  decision  was  rendered  against 
him,  and  would  have  done  so  had  he  known  of  the  same  in  time. 

While  these  affidavits  tend  to  show  that  Walker  and  his  attorney 
Oliphant  understood  between  themselves  that  the  latter  was  to  be 
chief  counsel  for  the  former,  they  do  not  show  that  Hudson  was  not 
Walker's  attorney  of  record  at  the  time  of  the  above  acceptance  of 
notice,  nor  that  there  was  any  such  limitation  upon  Hudson's  authority 
as  attorney  as  would  preclude  such  acceptance  from  binding  Walker  in 
the  premises.  It  is  significant  that  no  explanatory  affidavit  of  Hudson 
has  been  filed  in  behalf  of  Walker.  Walker  does  not  state  that  Hud- 
son's attorneyship  in  his  case  ceased  with  the  close  of  the  trial  or  that 
it  has  yet  ceased.  The  appeal  from  the  decision  of  the  local  office  to 
your  office  in  behalf  of  Walker  is  signed  by  both  Oliphant  and  Hudson 
as  ^^Attys.  for  Pltff.",  and  thus  signed  was  served  ui)on  Gwin's  attor- 
neys, and  the  service  by  them  accepted.  Furthermore,  M.  G.  Latta, 
clerk  in  charge  of  the  contest  docket  and  papers  in  the  local  office,  in 
an  affidavit  filed  with  said  motion,  swears  positively  that  he  '^  verbally^ 
informed  said  Oliphant  of  said  decision  and  of  the  fact  that  formal 
notice  thereof  had  been  giveh  to  Hudson,  soon  after  sach  notice  was 
given,  and  that  to  all  this  Oliphant  ^^responded  *A11  right',  or  words  to 
that  effect." 

The  local  officers  were  not  notified  of  any  limitation  upon  Hudson's 
attorneyship,  nor  that  his  attorneyship  had  ceased  prior  to  the  said 
acceptance.  A  party  can  not,  based  merely  upon  an  alleged  private 
understanding  between  himself  and  one,  or  even  both,  of  his  attorneys 
of  record,  limit  the  ordinary  fanctions  of  one  of  them  so  as  to  avail 
himself  of  all  the  advantageous  consequences  of  the  relation  of  client 
and  attorney,  and,  also,  solely  at  his  own  election,  avoid  the  conse- 
quences of  that  relation  when  they  are  adverse  to  him,  to  the  prejudice 
of  the  rights  of  his  adversary.  Service  of  notice  was  evidently  made 
in  good  faith  upon  Hudson  and  so  accepted  by  him.  So  far  as  the 
record  discloses,  he  was  then  still  Walker's  attorney,  and  the  accept- 
ance within  the  scope  of  his  authority.  Notice  to  him  was  notice  to 
Oliphant  and  Walker  (Rule  106).  If  he  was  recreant,  failing,  as  alleged, 
to  notify  his  client  or  to  take  the  necessary  steps  to  secure  the  right  of 
appeal,  that  is  a  matter  not  for  the  Department,  but  solely  between  him 
and  his  client. 

Notice  of  the  appeal  was  not  filed  and  served  in  time  (Bule  86)  and 
hence  the  Department  is  without  jurisdiction  under  its  rule  to  entertain 
the  same  (Van  Dyke  v.  Lehrbass,  24  L.  D.,  322). 

The  motion  is  allowed  and  the  appeal  dismissed. 
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SETTLEMENT  RIGHTS- RELINQUISHMENT. 

Spring  v.  Eeinbold  et  al. 

Settlement  on  land  covered  by  the  subsisting  entry  of  another  confers  no  right  as 
against  the  record  entrymau,  but  as  between  settlers  on  land  thus  reserved  the 
settlement  first  in  time^  other  things  being  equal,  is  entitled  to  precedence,  on 
the  relinqoishment  of  the  record  entry. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  July  15^ 
(W.  V.  D.)  1897.  (0.  W.  P.) 

This  is  an  appeal  by  Frank  Spring  from  the  decision  of  your  oifice, 
dated  April  4, 1896,  in  the  ease  of  said  Spring  v.  Adam  Reinbold  and 
Gabriel  Markvart,  involving  the  NW.  J  of  section  1,  township  124  N*., 
range  73  W.,  Aberdeen  land  district,  Sontb  Dakota. 

The  record  history  of  the  case  is  fully  stated  in  your  office  decision, 
and  need  not  be  now  repeated. 

On  December  20, 1888,  Gabriel  Markvart  made  homestead  entry  No. 
7505  of  said  land. 

On  October  1, 1895,  the  local  officers  received  by  mail  Adam  Bein- 
bold's  affidavit  of  contest  against  said  entry.  Subsequently,  on  the 
same  day,  Frank  Spring  filed  an  affidavit  of  contest.  Beinbold,  in  his 
affidavit,  charged  that  Markvart 

has  whoUy  abandoned  said  entry,  and  has  sold  his  hnildings  and  improvements 
thereon  to  said  oontestant,  and  delivered  to  him  his  receiver's  receipt  No.  7505  for 
said  tract,  and  agreed  to  execute  a  relinquishment  for  his  homestead  entry,  and 
deliver  the  same  to  said  contestant,  but  failed  to  do  so  before  leaving  the  State  of 
South  Dakota ;  that  he  is  now  a  non-resident  of  this  State,  and  has  changed  his  resi- 
dence therefrom ;  that  the  said  claimant  has  given  me  full  possession  of  said  prem- 
ises and  all  the  buildings  thereon,  and  that  said  tract  is  now  Iny  home  exclusive 
of  aU  others. 

Spring,  in  his  affidavit,  alleged  abandonment  and  change  of  residence, 
and  that  the  land  is  not  cultivated  as  required  by  law;  and  further 
charged 

that  claimant  has  left  the  State  of  South  Dakota  and  wholly  abandoned  said  tract ; 
that  his  family  have  wholly  abandoned  the  tra-ct  and  sold  all  improvements  thereon ; 
and  that  claimant  has  sold  a  relinquishment  of  said  tract. 

No  hearing  was  had  on  these  contests,  but  on  November  5, 1895, 
Beinbold  presented  at  the  local  office  Markvart's  relinquishment,  exe- 
cuted November  2,  1895.  Markvart's  entry  was  thereupon  canceled 
and  Beinbold  permitted  to  make  homestead  entry,  No.  9887,  of  the  land. 
On  November  11,  1895,  Spring  made  homestead  application  for  the 
same,  and  with  his  application  filed  an  affidavit,  in  which  he  alleged 
that  he  had  made  improvements  on  the  land  in  question  in  the  latter 
part  of  October,  1895,  and 

that  he  has  followed  up  said  improvements  by  residing  on  said  tract  more  or  less  of 
the  time  since  to  date  hereof.  That  he  was  living  on  the  tract  above  on  the  night 
of  November  4th  and  slept  thereon,  that  he  further  slept  on  said  tract  for  several 
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night«  immediatelj  prior  to  said  November  4, 1896,  and  especially  has  eDdeaTored 
to  make  said  tract  his  home  in  so  far  as  he  was  able  within  the  last  few  weeks,  and 
has  made  improvements  thereon.  That  he  was  residing  on  said  tract  on  Tuesday, 
the  5th  of  November,  1895,  most  of  said  day,  that  he  was  living  and  working  on  said 
tract  dnring  the  said  fifth  of  November,  A.  D.  1895, 

and  applied  for  a  hearing  thereon,  which  was  denied.  Spring  appealed. 
Your  office  affirmed  the  ruling  of  the  local  officers. 

Keinbold,  in  his  affidavit  of  contest,  received  at  the  local  office  on 
October  1,  1895,  alleges  that  Markvart  ^'has  given  me  (him)  full 
I)osse8sion  of  said  premises  and  all  his  buildings  thereon,  and  that  said 
tract  is  now  my  (his)  home,  exclusive  of  all  others,"  and  Spring  only 
alleges  that  he  had  made  improvements  on  the  land  in  the  latter  part 
of  October,  1895,  and  has  followed  up  said  improvements  by  residing 
on  the  land  <<more  or  less  of  the  time  since  to  date  hereof." 

It  is  a  well  settled  principle  that  as  against  a  record  entry  a  subse- 
quent settler  can  acquire  no  rights  by  virtue  of  his  settlement;  bat  as 
between  settlers  subsequent  to  the  date  of  the  entry,  the  settlement 
first  made  in  xK)int  of  time,  other  things  being  equal,  is  entitled  to  the 
higher  consideration,  as  soon  as  the  entry  is  relinquished.  (Hall  v. 
Levy,  11  L.  D.,  284;  Geer  v.  Farrington,  4  L.  D.,  410.) 

Spring's  application  for  a  hearing  does  not  allege  priority  of  settle- 
ment as  against  Beinbold  and  was  therefore  properly  denied,  but  this 
denial  should  be  without  prejudice  to  any  claim  that  may  hereafter  be 
made  on  the  ground  of  priority  of  settlement. 

Your  office  decision  is  modified  accordingly. 


R^ULBOAD  GRANT- WrrnDRAWAJL-ADJTTSTMENT. 
BUHGA  ET  AL.  V.  THE  BURLINGTON  AND  MISSOURI  BlVER  B.  B.  CO. 

The  lands  on  the  south  side  of  the  Bnrlingtou  and  Missonri  road,  where  the  grant  is 
deficient,  that  were  subject  to  the  grant  at  definite  location,  are  not  open  to  entry, 
hut  must  remain  in  leaervation,  subject  to  such  action  as  may  be  required  on  the 
termination  of  the  judicial  proceedings  now  pending  with  respect  to  the  excess 
of  lands  received  by  said  company  on  the  north  side  of  its  road. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  July  15y 
(W.  Y.  D.)  1897.  (E.  M.  B.) 

This  case  involves  the  SW.  J  of  section  29,  T.  10  N.,  B.  12  E.,  Lincoln 
land  district^  Nebraska. 

The  record  shows  that  on  March  22, 1884,  the  local  officers  rejected 
the  applications  of  Oharles  Buhga  and  Benjamin  Betts  to  make  pre- 
emption filing  for  the  above  described  tract.  The  application  of  Bnhga 
was  for  the  E.  i  of  the  SW.  ^j  and  that  of  Betts  for  the  W.  ^  of  the 
same  quarter  section.  These  applications  were  ottered,  and  rejected  on 
the  same  day  by  the  local  officers. 


DECISIONS  HELATINQ  TO  THE   PUBLIC   LANDS.  39 

Bahga  alleges  that  be  moved  upon  the  land  in  1875,  having  purchased 
the  improvements  of  one  Isaac  Moore  for  $500.00,  and  that  he  has  siuce 
eontinaonsly  resided  thereon  and  has  valuable  improvements  on  the 
land;  that  in  1878  he  employed  and  paid  an  attorney  to  secnre  a  home- 
stead entry  of  the  land  (the  said  E.  i  of  the  quarter-section)  for  him, 
bat  said  attorney  failed  and  neglected  to  do  so,  and  he  asks  that  a 
hearing  be  ordered  to  determine  the  truthfulness  of  the  allegations 
made  by  him. 

Betts  sets  forth  that  he  first  began  improvements  upon  the  land 
claimed  (the  W.  i  of  the  SW.  J)  by  him,  in  1869,  and  moved  thereto 
and  established  his  residence  thereon  in  1870,  and  has  continued  to  live 
there  ever  since;  that  be,  also,  has  valuable  improvements,  and  tbat  be 
employed  the  same  attorney  as  Ruhga  to  secure  a  bomestead  entry  of 
the  land  for  him  (Betts),  which  attorney  failed  and  neglected  to  do  so; 
and  he  asks  that  a  hearing  be  granted  him  in  order  to  prove  his  alle* 
gations. 

February  24, 1896,  your  office  decision  was  rendered,  wherein  it  was 
held  that  the  land  was  withdrawn  for  the  benefit  of  the  Burlington  and 
Missouri  River  Railroad,  and  you,  therefore,  rejected  the  applications 
of  these  apiiellants. 

It  appears  from  your  said  office  decision,  that  these  tracts  are  within 
the  limits  of  the  grant  to  aid  in  the  construction  of  the  said  road,  under 
the  act  of  Congress  of  July  2, 1864  (13  Stat,  356),  the  rights  of  which 
company  attached  June  22, 1865,  and  on  account  of  which  withdrawal 
was  made  February  14, 1866. 

July  6, 1867,  the  State  of  Nebraska  selected  this  land  for  school  pur- 
poses, which  selection  was  canceled  by  your  office  decision  of  December 
11, 1877,  on  account  of  conflict  with  the  rights  of  said  railroad. 

November  15, 1878,  the  Burlington  and  Missouri  River  Railroad  Com- 
pany applied  to  list  this  land,  but,  owing  to  the  failure  of  the  then  local 
officers  to  certify  the  same,  no  action  was  taken  thereon. 

The  decision  from  which  appeal  is  taken,  held  that  though  this  com- 
pany had  received  more  land  than  it  is  entitled  to,  such  excess  exists  on 
the  north  side  of  the  road  as  constructed  and,  as  the  land  now  sought 
to  be  entered  by  these  appellants  lies  south  of  said  road,  it  cannot  now 
be  said  that  it  may  not  be  needed  in  satisfaction  of  the  grant;  espe- 
cially, as  suit  is  now  pending  in  the  courts — ^having  been  brought  at  the 
instance  of  the  Department — to  recover  the  excess  heretofore  so  erro- 
neously conveyed  to  the  defendant. 

In  the  casd  of  Chapman  et  ah  v.  Burlington  and  Missouri  River  Rail- 
road Company  (20  L.  D.,  496),  it  was  held  (syllabus) : 

The  grant  to  this  company  in  the  State  of  Nebraska  contemplates  that  one-half  of 
the  land  granted  shall  be  taken  on  each  side  of  the  road ;  but  in  the  adjustment 
of  said  grant  the  company  has  received  more  lands  than  it  is  entitled  to,  the  excess 
lying  on  the  north  side  of  the  road,  and  although  suit  is  pending  for  the  recovery  of 
nid  excess,  and  that  under  the  act  of  March  3,  1887^  no  more  lands  can  be  patented 
to  the  company^  yet  lands  on  the  south  side  of  said  road;  where  the  grant  is  deficient; 
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that  were  subject  to  the  grant  at  definite  location,  are  not  open  to  entry,  but  must 
remain  in  reservation,  subject  to  such  further  disposition  as  the  action  of  the  court 
on  the  suit  to  recover  may  seem  to  require. 

This  case  appears  to  dispose  of  the  one  at  bar.  It  is  in  all  essential 
respects  similar^  and,  under  its  anthority,  the  decision  appealed  firom  is 
affirmed. 

No  allegation  of  settlement  is  made  by  either  of  the  appellants,  prior 
to  either  the  attachment  of  the  rights  of  this  defendant,  to  wit,  Jane 
22, 1865,  or  the  time  when  the  withdrawal  became  effective  Febrnary  14, 
1866. 


SCHOOL  LANI>-INDBMNITY  SELECTION-RESERVATION. 

State  of  California. 

An  application  of  the  Statct  to  select  school  indemnity,  on  a  basis  of  an  alleged  loss 
of  unsunreyed  lands  within  a  timber  reservation,  prior  to  an  official  determination 
of  the  number  of  townships  included  in  said  reservation,  may  be  accepted  and 
treated  as  valid,  not  in  recognition  of  any  such  right  on  the  part  of  the  State 
but  as  a  matter  within  departmental  discretion,  where  no  good  reason  exists  for 
adopting  a  different  course. 

Secretary  Bliss  to  the  Commissioner  of  the  Oeneral  Land  Office^  July  15^ 
(W.  V.  D.)  1897.  (W.  A.  E.) 

On  April  29, 1897,  the  Department  referred  to  your  office  for  report  a 
letter  from  Mr.  F.  A.  Hyde,  relative  to  certain  school  indemnity  selec- 
tions in  the  State  of  California. 

These  selections  were  based  npon  nnsurveyed  lands  alleged  to  have 
been  lost  by  reason  of  the  timber  reservations  established  by  executive 
orders  of  February  22, 1897. 

It  was  stated  by  Mr.  Hyde  that  said  selections  were  suspended  under 
the  supposed  requirements  of  an  order  from  the  Department  tempo- 
rarily suspending  all  proceedings  under  the  forest  reservations  of 
February  22, 1897,  and  that  as  California  is  placed  on  a  different  footing 
firom  the  other  States  under  the  instructions  of  July  23,  1885  (4  L.  D., 
79),  an  indefinite  suspension  of  applications  to  select  school  lands  would 
prove  a  serious  matter  to  locators  in  said  State. 

Your  office  letter  of  May  15, 1897,  reports  that: 

There  has  been  no  order  from  the  Department  directing  saspension,  but  action 
has  been  deferred  in  cases  where  applications  to  select  indemnity  lands  have  been 
filed  based  upon  nnsurveyed  lands  alleged  to  have  been  lost  by  reason  of  the  reser- 
vations established  by  ezecative  orders  of  February  22, 1897,  until  the  stAtns  of  such 
reserved  lands  and  the  State's  present  right  to  select  indemnity  for  losses  occasioned 
thereby  could  be  satisfactorily  determined. 

It  is  further  stated  that: 

Section  2275  U.  S.  R.  S.  amended  February  28, 1891  (26  Stat..  796),  provides,  that 
"it  shall  be  the  duty  of  the  Secretary  of  the  Interior,  without  awaiting  the  exten- 
sion of  the  public  surveys,  to  ascertain  and  determine,  by  protraction  or  otherwise, 
the  number  of  townships  that  wiU  be  included  within  such  Indian,  military,  or  other 
reservations,  and  thereupon  the  State  or  Territory  shall  be  entitled  to  select  indem- 
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nitj  lands  to  the  extent  of  two  sections  for  each  of  said  townshipB,  in  lieu  of  st^ctions 
sixteen  and  thirty-six  therein/'  and  the  question  arises,  can  a  valid  selection  be 
made  upon  a  basis  of  reserved  lands  in  advance  of  an  official  determination  as  to  the 
number  of  townships  included  in  such  reservation.  It  is  true,  that  in  cases  of  per- 
manent reservations,  where  selections  have  been  made  on  the  basis  of  townships 
apparently  within  a  reservation,  the  selections  have  been  permitted  to  stand  upon 
ascertaining  that  the  loss  actually  existed,  the  protraction  of  the  township  lines 
being  considered  a  mere  ministerial  function;  and  while  I  am  inclined  to  believe 
that  such  is  the  true  principle  to  be  observed  with  regard  to  permanent  reserva- 
tioos,  it  does  not  apply  with  the  same  force  to  reservations  tc*mporary  in  character, 
or  concerning  which  further  executive  or  legislative  action  is  contemplated  or 
required. 

The  timber  reservations  created  by  executive  orders  of  February  22, 
1897,  were  intended  to  be  permanent  in  character,  but  some  dissatis- 
faetiou  baviug  been  occasioned  thereby,  the  matter  was  taken  up  by 
Congress,  and  at  the  time  your  office  letter  was  written  there  was 
pending  before  Congress  a  bill  providing  for  the  modification  of  said 
orders. 

On  June  4, 1897,  an  act,  entitled  '^An  act  making  appropriations  for 
sundry  civil  expenses  of  the  government  for  the  fiscal  year  ending  June 
thirtieth,  eighteen  hundred  and  ninety-eight,  and  for  other  purposes/' 
was  approved.    Said  act  provides: 

That  the  executive  orders  and  proclamations,  dated  Fehmary  twenty-second, 
eighteen  hundred  and  ninety-seven,  setting  apart  and  reserving  certain  lands  in  the 
•States  of  Wyoming,  Utah,  Montana,  Washington,  Idaho,  and  South  Dakota  as  forest 
reservations,  he,  and  they  are  hereby,  suspended,  and  the  lands  embraced  therein 
restored  to  the  public  domain  the  same  as  though  said  orders  and  proclamations  had 
not  been  issued :  Prorided  further,  That  lands  embraced  in  such  reservations  not 
otherwise  dispoeed  of  before  March  first,  eighteen  hundred  and  ninety-eight,  shall 
again  become  subject  to  the  operations  of  said  orders  and  proclamations  as  now 
existing  or  hereafter  modified  by  the  President. 

It  thus  appears  that  the  action  contemplated  by  Congress  in  regard 
to  the  timber  reservations  created  by  executive  orders  of  February  22, 
1897^  has  now  been  taken,  and  that  such  action  does  not  affect  the 
timber  reservations  established  by  said  orders  in  the  State  of  California, 
which  remain  as  originally  created. 

The  status  of  the  lands  included  within  these  reservations  in  the  State 
of  California  has  apparently,  then,  been  fixed,  and  the  first  reason 
assigned  by  your  office  for  deferring  action  on  the  applications  of  the 
State  to  select  indemnity  for  unsurveyed  school  sections  included  within 
such  reservations  has  been  removed. 

The  sole  remaining  question  for  consideration,  therefore,  is  whether 
a  valid  selection  can  be  made  upon  a  basis  of  reserved  lands  in  advance 
of  an  official  determination  as  to  the  number  of  townships  included  in 
Bach  reservations. 

Section  2275  of  the  Revised  Statutes  of  the  United  States,  as  amended 
by  the  act  of  February  28, 1891,  reads,  in  part,  as  follows: 

And  other  lands  of  eqnal  acreage  are  also  hereby  appropriated  and  granted  and 
may  be  selected  by  said  State  or  Territory  where  sections  sixteen  or  thirty-six  are 
nuneral  land,  or  are  included  within  any  Indian,  military,  or  other  reservation,  or 
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are  otherwitie  diBpoaed  of  by  the  United  States A.nd  it  shall  be  the  duty  of  the 

Seeretary  of  the  Interior,  wlthont  awaiting  the  extension  of  the  public  snryeys,  to 
ascertain  and  determine,  by  protraction  or  otherwise,  the  number  of  townships  that 
will  be  included  within  such  Indian,  military,  or  other  reservation,  and  thereupon 
the  State  or  Territory  shall  be  entitled  to  select  indemnity  lands  to  tiie  extent  of  two 
sections  for  each  of  said  townships  in  lieu  of  sections  sixteen  and  thirty-six  therein. 

Under  a  strict  oonstniction  of  this  section  it  would  seem  that  the 
right  to  select  indemnity  for  school  lands  lost  by  reason  of  snch  reser- 
vations does  not  accrue  to  the  State  until  after  an  official  determination 
by  the  Secretary  of  the  Interior  as  to  thQ  number  of  townships  included 
within  the  reservations. 

It  appears,  however,  that  the  Department  has  heretofore  treated  the 
order  of  procedure  given  in  said  section  as  directory  rather  than  man- 
datory, and  that  it  has  been  the  custom  for  the  State  to  take  the 
initiatory  step  where  the  reservation  is  connected  with  the  public  sur- 
veys, so  that  the  calculation  as  to  what  townships  would  fM  within 
said  reservation,  if  the  surveys  were  extended,  is  a  simple  matter.  In 
snch  case  the  State  files  its  application  to  select  a  certain  tract,  naming 
as  basis  an  unsurveyed  school  section  which  would  fall  within  the 
reservation  if  the  lines  of  survey  were  extended.  If  it  appears,  after 
examination,  that  the  tract  named  as  basis  is  actually  lost  to  the  State 
by  reason  of  the  reservation,  and  there  are  no  adverse  claims  to  the 
tract  selected  as  indemnity,  the  application  is  approved* 

This  method  saves  time  and  enables  the  State  to  select  indemnity 
lands  earlier  than  it  could  if  it  had  to  wait  until  after  the  Department 
had  officially  determined  the  number  of  towhships  included  in  the 
reservation.  The  application  to  select  indemnity  being  on  file  at  the 
time  the  official  determination  is  made,  the  official  determination  and 
the  approval  of  the  application  are  practically  simultaneous.  So  far 
as  the  United  States  are  concerned,  it  makes  little  difference  whether 
this  official  determination  is  made  before  or  after  the  State  files  its 
application  to  select  indemnity.  There  is  a  practical  advantage  to  the 
State,  however,  in  having  its  application  to  select  indemnity  on  file  at 
the  time  the  official  determination  is  made. 

There  seems  to  be  no  good  reason  why  the  practice  heretofore  fol- 
lowed by  the  Department  should  not  be  continued.  The  amendatory 
act  of  February  28, 1891,  aims  to  facilitate  the  selection  of  indemnity 
by  the  State,  not  to  delay  it.  Thus,  the  Commissioner  of  the  General 
Land  Office,  in  his  report  upon  the  bill  which  afterwards  became  the 
act  of  February  28, 1891,  said: 

The  purpose  of  the  proposed  legislation  is  to  enable  the  proper  selection  of  indem- 
nity to  he  made  at  once,  while  good  lands  can  he  had  for  selection,  before  the  time, 
more  or  less  distant,  when  actual  surreys  of  the  reservations  wiU  be  made,  and  when 
it  is  a  matter  of  course  that  the  good  lands  will  be  generally  appropriated  for  other 
purposes,  under  existing  laws. 

Judge  Gooley,  in  his  Constitutional  Limitations  (4th  Ed.  93),  says: 

Those  directions  which  are  not  of  the  essence  of  the  thing  to  be  done,  but  which 
are  giyen  with  a  -view  m^ely  to  the  proper,  orderly,  and  prompt  conduct  of  the 
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boBiness,  and  by  a  fiulnre  to  obey  which  the  rights  of  these  intBrastod  will  not  be 
prejadiced,  are  not  oonimonly  to  be  legmrded  as  mandatory ;  and  if  the  act  is  per- 
formed, bat  not  in  the  time  or  in  the  preeise  mode  indicated,  it  may  still  be  suffi- 
cient, if  that  which  is  done  accomplishes  the  substantial  purpose  of  the  statute. 
Bat  this  rule  presupposes  that  no  negatiTe  words  are  employed  iu  the  statute 
which  expressly  or  by  necessary  implication  forbid  the  doing  of  the  act  at  any  other 
time  or  in  any  other  manner  thau  as  directed. 

It  should  be  distinctly  anderstood,  however,  that  the  practice  of 
accepting  and  approving  applications  by  the  State  in  advance  of  the 
official  determination  as  to  the  number  of  townships  included,  within 
the  reservation,  is  a  favor  accorded  to  the  State  by  the  Department 
and  not  a  matter  of  right,  and  that  where  any  good  reason  exists  for 
adopting  a  contrary  course  the  Department  may  refuse  to  receive  such 
application  until  after  it  has  officially  determined  the  number  of  town- 
ships included  within  the  reservation. 

The  pending  applications  by  the  State  of  California  to  select  indem- 
nity for  unsnrveyed  school  sections  included  within  the  timber  reserva- 
tions created  by  executive  orders  of  February  22, 1 897,  will  be  disposed 
of  iu  accordance  with  the  views  herein  ei^pressed. 


£5a>IAN  LANI>S-KI^AMATH  RIVSR  RK8£BVATIOK. 

Petbs  Emetsbebg  et  al. 

A  homestead  settler  on  lands  within  the  Klamath  River  Indian  reservation  prior  to 
the  act  of  Jane  17,  1892,  opening  to  entry  said  lands^  may  be  allowed  the  right 
of  purchase  provided  for  in  said  act,  in  the  absence  of  any  intervening  adverse 
claim,  though  his  application  for  snch  privilege  is  not  filed  within  the  statutory 
period. 

Secretary  Bliss  to  the  Oammissio7ier  of  the  General  Land  Office^  July  15 j 
(W.  V.  D.)  1897.  (C.  W.  P.) 

The  land  involved  herein  is  the  SE.  ^  of  the  SE.  ^  of  Sec.  12,  and 
E.  J  of  the  NE.  i  of  the  NE.  i  of  Sec.  13,  T.  13  N.,  E.  1  E..  Humboldt 
land  district,  California. 

The  claimant,  Andrew  Jackson,  made  settlement  on  the  land  in  Sep- 
tember, 1888,  made  improvements  thereon  to  the  value  of  $500,  and  was 
residing  thereon  at  the  time  he  applied  to  make  entry,  June  27, 1895. 
Original  entry,  No.  29,  was  made  July  5, 1895 ;  commuted  cash  entry, 
No.  27,  July  23, 1895. 

The  tracts  in  question  are  part  of  Klamath  Eiver  Indian  reservation, 
in  California,  which  are  subject  to  disposal  under  the  act  of  June  17, 
1892  (27  Stat,  62),  which  provides: 

That  any  x>er9on  entitled  to  the  benefits  of  the  homestead  laws  of  the  United 
States  who  has  in  good  faith,  prior  to  the  passage  of  this  act,  made  actual  settlement 
upon  any  lands  within  said  reseryation  not  allotted  nnder  the  foregoing  proviso  and 
oot  reserved  for  the  permanent  uho  and  occupation  of  any  village  or  settlement  of 
Indians,  with  the  intent  to  enter  the  same  nnder  the  homestead  law  shall  have  the 
pivferred  right,  at  the  expiration  of  said  period  of  one  year  to  enter  and  acquire 
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title  to  the  land  bo  settled  upon,  not  exceeding  one  hundred  and  sixty  acres,  upon 
the  payment  therefor  of  one  dollar  and  twenty-five  cents  an  acre,  and  such  settler 
shall  have  three  months  after  public  notice  given  that  such  lauds  are  subject  to  entry 
within  which  to  file  in  the  proper  land  office  his  application  therefor. 

Notice  was  giveu  that  the  lands  were  oi>en  to  entry  on  May  31, 1894, 
and  as  Jackson  did  not  file  his  application  within  three  months  from 
that  date,  your  office  decided  that  he  was  not  entitled  to  the  right  to 
elect  whether  he  would  pay  cash  for  the  land  or  make  homestead  entry, 
and  therefore  held  his  cash  entry  No.  27  for  cancellation. 

From  this  action  Peter  Emetsberg,  Lymon  Alexander,  and  Thomas  F. 
McNamara,  transferees  of  the  said  Andrew  Jackson,  have  appealed. 

By  the  act  referred  to  the  preferred  right  to  purchase  lauds  within 
said  reservation  is  conferred  upon  actual  settlers  with  intent  to  enter 
the  same  under  the  homestead  law,  and  they  are  given  thi^ee  months 
after  notice  is  given  that  the  lands  are  subject  to  entry  within  which  to 
file  their  claims  and  exercise  their  preferred  right  of  purchase  under  the 
act.  During  that  period  the  lands  are  subject  to  such  preferred  right 
of  purchase,  as  against  all  other  claimants.  But  as  between  the  gov- 
ernment and  the  settler,  in  a  case  like  this,  where  there  is  no  interven- 
ing adverse  claim  to  the  land,  I  see  no  good  reason  why  the  settler  may 
not  be  allowed  to  i>urchase  after  the  expiration  of  said  three  months. 

You  will  therefore  allow  Jackson  to  purchase  the  land  applied  for  in 
accordance  with  the  provisions  of  the  act. 

Your  office  decision  is  reversed. 


HOMESTBAD  CONTEST— FAILUIIE  TO  ESTABLISH  RESIDENCE. 

Mason  v,  Wilson. 

Acts  in  compliance  with  law  performed  by  an  entryman  after  the  initiation  of  a 
contest,  and  prior  to  the  service  of  notice  thereof,  can  not  be  accepted  as  cur- 
ing a  prior  default  on  the  part  of  the  entryman,  if  said  acts  were  indnced  by 
knowledge  of  the  impending  contest. 

The  poverty  of  an  entryman  may  excuse  his  absence  from  the  land  after  the  estab- 
lishment of  residence,  but  does  not  constitute  a  sufficient  excuse  for  failure  to 
establish  residence  within  the  prescribed  period,  where  such  default  is  charged 
by  an  intervening  contestant. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  July  17 ^ 
(W.  V.  D.)  1897.  (C.  J.  W.) 

Andrew  L,  Wilson  made  homestead  entry  No.  20560,  for  the  SE.  J, 
Sec.  6,  T.  141  N.,  E.  80  W.,  Fargo,  North  Dakota,  on  May  18,  1893. 
On  the  21st  of  November,  1894,  Hulbert  Mason  filed  affidavit  of  con- 
test against  said  entry,  in  which  it  is  alleged  that  defendant  has 
abandoned  the  land  for  more  than  six  months  since  making  the  entry, 
and  next  prior  to  the  date  of  said  affidavit,  and  that  as  a  matter  of 
fact  he  had  never  resided  upon  the  land  since  his  entry,  and  had  never 
had  a  building  on  the  same  fit  for  habitation,  or  that  was  used  for  a 
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dwelliDg,  and  that  said  tract  was  not  settled  upon  and  cultivated  as 
required  by  law.  A  hearing  was  asked  that  contestant  might  prove 
bis  allegations.  Notice  issued  directing  the  parties  to  appear  at  the 
ofSce  of  Hiram  O.  Stert,  clerk  of  the  district  court  of  Barnes  county, 
and  submit  their  testimony  on  January  9, 1895,  and  that  the  same  be 
reported  to  the  register  and  receiver  on  January  16, 1895.  The  hearing 
was  had  and  the  evidence  reported  in  accordance  with  said  order,  when 
the  final  hearing  occurred  before  the  local  officers  on  January  16, 1895. 

On  July  22, 1895,  said  officers  rendered  a  decision,  finding  the  charges 
sustained  and  recommending  the  cancellation  of  the  entry. 

The  defendant  appealed,  and  on  February  26, 1896,  your  office  affirmed 
the  decision  of  the  local  officers,  and  held  the  entry  for  cancellation. 

The  case  comes  betbre  the  Department  on  further  appeal  of  the 
defendant  from  your  office  decision.  The  grounds  of  the  apx>eal  are  as 
follows: 

Ist.  That  said  decision  is  contrary  to  tlie  law  and  the  evidence,  in  that  the  evi- 
denee  shows  that  the  defendant  was  actually  residing  upon  and  cultivating  the 
land,  previously  and  at  the  time  of  service  of  notice  of  contest. 

2d.  The  testimony  shows  that  the  defendant  resided  upon  and  cultivated  the  tract 
to  the  hest  of  his  means  and  ability. 

3d.  The  testimony  shows  that  defendant  intended  to  fhlly  comply  with  the  home- 
Hti-ad  laws,  bat  could  not  strictly  comply  with  them  because  of  his  poverty. 

The  evidence  discloses  the  fact  that  defendant  had  no  habitable 
liiiilding  on  the  land,  and  had  never  resided  on  it  prior  to  the  filing  of 
contest,  about  eighteen  months  after  the  date  of  his  entry.  He  had  in 
fact  cultivated  five  acres  of  the  land  for  a  year  and  had  prepared  ten 
for  cultivation  and  cannot  be  held  to  be  in  default  in  reference  to  culti- 
vation, considering  his  financial  condition;  but  bis  failure  to  establish 
residence  and  reside  upon  the  land  is  another  matter.  (Davis  v,  Kamin- 
sky,  10  L.  D.,  346.)  Inasmuch  as  he  finally  took  up  his  residence  upon 
the  land,  that  is  the  turning  point  in  the  case.  If  the  case  was  proceed- 
ing between  the  entryman  and  the  government  alone,  it  might  be  held 
that  he  had  cured  his  default,  but  the  rule  is  not  the  same  when  the 
rights  of  a  contestant  have  intervened.  In  such  case  the  default  may 
be  cured  at  any  time  before  the  initiation  of  a  contest,  and  the  date  at 
which  the  rights  of  a  contestant  may  be  said  generally  to  be  initiated 
is  from  the  date  of  the  filing  of  the  afQdavit  of  contest,  but  the  date 
of  notice  to  the  entryman  of  the  commencement  of  such  proceedings 
is  the  date  from  which  the  entryman's  rights  will  be  affected.  In  this 
case  the  entryman  commenced  to  reside  upon  the  land  between  the 
date  of  the  filing  of  the  contest  and  its  formal  service  upon  him.  On 
this  subject  he  himself  testifies  that  he  slept  on  the  land  the  first  time 
the  25th  or  26th  of  November,  1894,  and  that  the  date  of  the  written 
notice  is  about  21st  of  November,  though  not  served  on  that  day.  He 
is  asked  if  he  did  not  have  information  that  the  claim  was  contested 
before  the  written  notice  was  served  upon  him,  to  which  he  answers, 
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''  I  bad  heard  somethiog  aboat  it."  He  is  asked  again,  ^<  Is  it  a  &ct  or 
is  it  uot  that  after  you  got  information  that  yoar  claim  was  contested 
yon  for  the  first  time  took  some  bedding  over  to  the  shanty  f"  to  which 
he  answers,  "  that  is  the  first  time."  Again  he  is  asked,  ^^  It  is  a  fact 
is  it  not  that  yon  never  cooked  or  cansed  to  be  cooked  a  meal  of 
victuals  on  the  tract  in  question  prior  to  the  month  of  December, 
1894!"  to  which  he  answers,  *'  Yes  sir." 

The  defendant  was  a  single  man  and  resided  with  his  mother  on  a 
farm  one  and  three-quarters  miles  from  the  claim  in  question  and  had 
done  so  for  about  eighteen  months  after  his  entry,  and  it  is  apparent 
that  it  was  the  information  he  received  that  his  claim  was  contested 
which  cansed  him  to  carry  bedding  and  commence  to  sleep  on  his  claim. 
In  cases  where  entrymen  have  failed  to  establish  residence  within  the 
time  required  by  law  after  making  entry,  and  are  called  upon  to  show 
cause  why  the  entry  should  not  be  cancelled,  and  show,  for  cause,  that 
they  have  cured  the  default  by  establishing  residence  before  the  hear- 
ing, the  case  being  entirely  between  the  government  and  the  entry- 
man,  the  default  may  be  excused,  if  good  faith  is  otherwise  manifested, 
but  it  is  not  a  legal  right  ui>on  which  the  defendant  may  rely.  Where 
the  showing  is  the  result  of  a  contest  initiated  with  a  view  to  entry 
by  the  contestant,  the  default  cannot  be  excused,  if  the  acts  of  late 
compliance  with  law  relied  upon  were  caused  by  and  are  directly 
traceable  to  the  contest,  and  are  not  voluntary  acts  of  good  faith  upon 
the  part  of  the  entryman.  The  poverty  of  the  entryman  in  this  case 
is  the  chief  ground  relied  upon  to  excuse  his  failure  to  establish  resi- 
dence within  the  prescribed  time.  The  showing  made  would  have 
force  as  an  excuse  for  absence  after  the  establishment  of  residence,  but 
is  not  a  sufficient  excuse  for  failure  to  establish  residence. 

In  the  case  of  Redding  v.  Riley  (9  L.  D.,  523),  it  was  held — 

that  the  failure  of  a  homesteader  to  establish  residence  within  six  months  from 
entry  warrants  cancellation,  if  such  default  is  not  cared  prior  to  the  initiation  of 
contest. 

2.  That  official  duty  cannot  be  accepted  as  an  excuse  for  absence  from  the  land,  if 
residence  in  good  faith  waa  not  acquired  prior  thereto. 

The  same  legal  necessity  suggests  the  holding  that  poverty  is  not  an 
excuse  for  absence  until  after  residence  is  established,  as  held  by  your 
office.  It  is  to  be  said  to  the  credit  of  the  defendant  that  he  has 
manifested  no  bad  faith,  except  in  the  matter  of  residence,  and  for  his 
default  in  this  respect  he  offers  such  excuse  as  might  be  accepted  but 
for  the  intervening  rights  of  the  contestant  which  are  legal  and  must 
be  recognized. 

Your  office  decision  is  affirmed,  and  the  defendant's  entry  held  for 
cancellation,  subject  to  the  contestant's  right  of  entry. 
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RAILBOAB  LANBS-NOnCE  OF  KESTOBATION--INI>£MNrnr  SELECTIONS. 

NoBTHERN  Pacific  B.  E.  Co. 

The  Northern  Pfteific  company  sfaonld  be  allowed  to  specify  new  bases  for  selections 
made  on  account  of  lands  within  the  limits  formerly  recognized  east  of  the 
terminal  established  at  Dolath. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  July  17, 
(W.  V.  D.)  1897.  (F.  W,  C.) 

I  am  in  receipt  of  your  office  letter  <<F",  of  the  13th  iDstant,  trans- 
mitting for  my  approval  directions  to  the  local  officers  at  Dnlnth, 
Minnesota,  and  Ashland,  Wisconsin,  to  publish  for  thirty  days  in  some 
newspai>er  of  general  circulation  in  the  vicinity  of  the  lands  affected, 
a  notice  of  departmental  decision  of  Angnst  27, 1896  (23  L.  D.,  204),  in 
the  case  of  the  ^Northern  Pacific  Bailroad  Company,  to  the  effect  that 
all  lands  lying  east  of  the  terminus  of  said  company's  grant  established 
at  Dnlnth,  and  theretofore  withdrawn,  have  been  restored  to  the  public 
domain  and  are  subject  to  entry. 

In  this  connection  I  note  that  in  the  decision  of  August  27, 1896, 
sufra,  no  directions  were  given  permitting  the  company  to  specify  new 
bases  for  selections  theretofore  made  on  account  of  lands  within  the 
limits  formerly  recognized  east  of  the  terminal  established  atDuluth. 

In  departmental  decision  of  November  13, 1895  (21  L.  D.,  412),  which 
directed  the  temporary  establishment  of  a  terminal  line  at  Superior 
City,  Wisconsin,  it  was  said: — 

I  further  learn  apon  inquiry  at  your  office  that  the  lands  east  of  Superior  City 
were  made  the  basis  for  the  selection  of  a  large  quantity  of  lands  from  the  indemnity 
belt  of  the  company's  grant  in  North  Dakota.  These  selections  having  been  made 
some  while  ago,  many,  if  not  all,  of  the  lands  selected  have,  perhaps,  been  sold  by 
the  company. 

The  previous  action  of  this  Department  giving  color  to  the  company's  right  to  a 
grant  east  of  Superior  City,  and  the  application  of  the  rule  that  the  indemnity  lands 
should  be  selected  nearest  to  those  lost,  were  the  probable  causes  for  the  specifica- 
tion of  these  lands  as  a  basis  for  the  selections  referred  to. 

In  view  thereof,  I  have  to  direct  that  the  company  be  allowed  sixty  days  fh)m 
notice  of  this  decision  within  which  to  specify  a  new  basis  for  any  of  its  indemnity 
selections  avoided  by  this  decision,  and  that  during  that  period  no  contests  against 
such  selections,  where  the  charge  is  that  the  basis  was  made  of  lands  east  of  Superior 
City,  or  application  to  enter  under  the  settlement  laws,  will  be  received. 

This  same  rule  should  be  adopted  and  I  have  to  direct  that  the  com- 
pany be  notified  accordingly. 

The  directions  to  the  local  officers  at  Duluth,  Minnesota,  and  Ash^ 
laud,  Wisconsin,  are  returned  herewith  approved. 
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DSPABTMBNT  OF  THE  InTKBIOR| 

Gbnerai.  Lakd  Office, 

Washington,  D.  C,  Jul^  17, 1897. 
Rrgistrr  Ain>  Rbceitxr, 

Daluik,  Mkin. 

Sirs:  On  Angast  27,  1886  (23  L.  D.,  204)  the  Secretary  of  the  Interior  rendered  a 
decision  wherein  he  held  that  the  initial  point  on  Lake  Superior  or  the  eaatem  ter- 
minuB  of  the  grant  to  the  Northern  Pacific  Railroad  Company  was  at  Dnluth,  Minne- 
sota, and  on  December  24, 1896  he  approved  a  diagram  prepared  by  this  office  showing 
the  eastern  t<erminal  of  the  grant. 

On  January  23, 1897  a  copy  of  so  much  of  said  diagram  as  related  to,  or  affected 
lands  within,  your  district,  was  transmitted  to  you  for  the  ose  and  gnidanoe  of  yonr 
office. 

The  decision  of  the  Secretary  aforesaid  had  the  effect  of  restoring  to  the  public 
domain  all  lands  lying  east  of  said  terminal  which  had  theretofore  been  withdrawn 
on  account  of  the  grant  to  said  railroad  company.  Therefore,  to  the  end  that  all 
persons  interested  may  have  opportunity  to  present  any  claims  they  may  have  to  any 
of  these  lands,  you  will  cause  to  be  published  for  the  period  of  thirty  days  in  some 
newspaper  of  general  circulation  in  their  vicinity,  a  notice  referring  to  said  Secre- 
tary's decision  which  in  effect  declared  that  all  lands  previously  withdrawn  on 
account  of  the  grant  to  the  Northern  Pacific  Railroad  Company  and  lying  east  of  the 
terminal  established  at  Duluth,  are  restored  to  the  public  domain  and  are  subject  to 
disposal  at  your  office.  It  should  be  specifically  stated  in  said  notice  that  all  persons 
claiming  rights,  under  the  provisions  of  the  act  of  March  3,  1887  (24  Stat.  556), 
through  purchase  from  the  railroad  company,  should  come  forward  and  assert  their 
claims  at  the  earliest  possible  date  in  order  to  avoid  conflicts  which  will  necessarily 
arise  through  entries  made  under  the  general  laud  laws,  yonr  office  having  no  informa- 
tion as  to  the  tracts  likely  to  be  claimed  under  said  act. 

The  receiver,  as  disbursing  officer,  will  pay  the  cost  of  the  publication  and  forward 

a  copy  of  the  notice,  with  proof  of  publication  as  his  voucher  for  the  disbursement. 

Very  respectfully, 

BiNGER  Hermann, 

Approved,  CammUsianm: 

C.  N.  Blibs, 

Secretary  of  the  Interior, 

Note :  Similar  directions  were  given  on  the  same  date  as  above  to  the  local  office 
at  Ashland,  Wisconsin. 


FOREST   RESERVATI0N-T08KMITE    NATIONAL,   PARK-MINING   CLAIM. 

Opinion. 

The  act  of  October  1, 1890,  directing  the  establishment  of  the  forest  reservation, 
known  as  the  Yosemite  National  Park,  did  not  affect  or  impair  rights  acquired 
under  a  mineral  location  duly  made  prior  to  the  passage  of  said  act;  and  the 
owner  of  such  a  claim  should  be  permitted  the  necessary  use,  for  purposes  of 
ingress  and  egress,  of  lands  reserved  by  said  act,  subject  to  such  reasonable  rulcH 
as  may  be  made  by  the  Secretary  of  the  Interior. 

The  right  of  a  miner  to  cut  timber  within  said  reservation  is  restricted  to  the  land 
embraced  within  his  mining  claim. 

Assistant  Attorney  General  Van  Devanter  to  the  Secretary  of  the  Interior j 

July  20^  1897.  (E.  B.,  Jr.) 

I  have  the  honor  to  acknowledge  the  receipt,  by  reference  of  the  7th 
instant  ftom  Mr.  Acting  Secretary  Eyan,  of  a  letter  from  the  acting 
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snperinteDdent  of  the  Yosemite  National  Park  and  of  the  papers  and 
oorrespondeuce  mentioned  therein.  This  reference  is  '^  for  an  opinion 
with  regard  to  the  legal  status  of  the  mining  claim  in  question  nnder 
the  act  of  October  1, 1890  (26  Stat.,  650),  and  for  proper  replies  to  the 
inquiries  No.  1,  2,  and  3  propounded  by  the  acting  superintendent" 
aforesaid.  These  inquiries,  or  points  upon  which  the  acting  superin- 
tendent requests  instructions  are: 

1.  As  to  the  extent  of  authority  vested  in  the  acting  saperintendent  in  regnlating 
the  working  of  valid  claims. 

2.  In  regard  to  determining  when  claims  are  to  be  considered  as  lapsed  or  aban- 
doned, as  by  reason  of  failure  to  perform  necessary  assessment  work,  or  to  record 
the  same. 

dw  As  to  regnlations  of  miners'  rights  outside  of  their  claim  limits,  as  in  the 
eonstraction  of  trails,  roads,  ditches,  cutting  timber  for  mining  purposes,  etc.,  etc. 

It  would  appear  from  the  papers  submitted  that  on  August  6, 1879, 
there  was  duly  located,  by  August  Cordes  and  Wra.  A.  Hoyt,  on  the 
western  sloi>e  of  Mt.  Oibbs,  in  township  1  south,  range  25  E.,  M.  D.  M., 
in  Tioga  Mining  District,  California,  a  lode  mining  claim  known  as  the 
New  Brunswick  Gold  and  Silver  Mining  Claim,  and  that  this  claim  has 
ever  since  been  held  and  worked  in  compliance  with  the  mining  laws. 
Said  Cordes  alleges  that  under  and  by  virtue  of  said  location  and  com- 
pliance since  with  the  mining  laws,  he  is  the  present  owner  of  this 
claim,  in  connection  with  which,  and  as  being  absolutely  necessary  in 
order  to  pack  the  ore  out  to  a  mill  and  concentrator  and  to  market  it,  he 
has  built  a  trail  along  Bloody  Canon,  within  said  park,  but  outside  of 
bis  claim,  at  an  expense  of  $150.  He  claims  the  possessory  title  to  this 
mining  claim  and  the  right  to  use  and  maintain  the  said  trail  for  the 
purpose  above  stated,  notwithstanding  the  act  of  October  1, 1890,  supra. 

By  the  first  section  of  said  act  the  township  in  which  said  claim  is 
located,  and  certain  other  lands  as  therein  described,  now  known  as  the 
"Yosemite  National  Park,"  in  the  State  of  California,  were  "reserved 
and  withdrawn  from  settlement,  occupancy,  or  sale  under  the  laws  of 
the  United  States,  and  set  apart  as  reserved  forest  lands";  and  it  was 
therein  declared  that — 

all  persons  who  shall  locate  or  settle  upon,  or  occupy  the  same  or  any  part  thereof, 
except  as  hereinafter  provided,  shall  be  considered  -trespassers  and  removed  there- 
from: Provide,  however,  That  nothing  in  this  act  shall  be  construed  as  in  anywise 
affecting  ....  any  bona  Jide  entry  of  land  made  within  the  limits  above  described 
under  any  law  of  the  United  States  prior  to  the  approval  of  this  act. 

And  in  the  second  section  of  said  act  it  was  farther  declared — 

The  said  reser/ation  shall  be  under  the  exclusive  control  of  the  Secretary  of  the 
Interior,  whose  duty  it  shall  be,  as  soon  as  practicable,  to  make  and  publish  such 
niles  and  regulations  as  he  may  deem  necessary  or  proper  for  ^he  care  and  manage- 
ment of  the  same.  Such  regulations  shall  provide  for  the  preservation  from  injury 
of  all  timber,  mineral  deposits,  natural  curiosities,  or  wonders  within  said  reserva- 
tion, and  their  retention  in  their  natural  condition. 

In  pursuance  of  the  duty  thus  enjoined,  Mr.  Secretary  Smith,  on  June 
2670— VOL  25 4 
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1, 1896,  made  and  promulgated  rules  and  regulations  of  the  Yosemite 
l^ational  Park^  Eule  4  of  which  reads: 

No  person  shall  cut,  break,  remove,  impair,  or  iDterfere  with  any  trees,  shrubs, 
plants,  timber,  minerals,  mineral  deposits,  curiosities,  wonders,  or  other  objects  of 
interest  in  the  park ;  and  all  of  the  same  shall  be  retained  in  their  natural  condition. 

In  discussing  the  rights  of  locators  of  lode  claims,  or  parties  holding 
under  locations  of  such  claims,  the  supreme  court,  in  the  case  of  Noyes 
r.  Mantle  (127  U.  S.,  pp.  351  and  353),  said: 

Section  2322  of  the  Revised  Statutes,  re-enacting  provisions  of  the  act  of  Congress 
of  May  10,  1872  (17  Stat.,  91),  declares  that  the  locators  of  mining  locations  pre- 
viously made  or  which  should  thereafter  be  made,  on  any  mineral  vein,  lode,  or  ledge 
on  the  public  domain,  their  heirs  and  assigns,  where  no  adverse  claim  existed  on  the 
10th  of  May,  1872,  shall  have  the  exclusive  right  of  possession  and  enjoyment  of  all 
the  surface  included  within  the  lines  of  their  locations,  so  long  as  they  comply  with 
the  laws  of  the  United  States,  and  with  State,  territorial,  and  local  regulations,  not 
in  conflict  with  those  laws  governing  their  possessory  title.  There  is  no  pretence 
in  this  case  that  the  original  locators  did  not  comply  with  all  the  requirements  of 
the  law  in  making  the  location  of  the  Pay  Streak  lode  mining  claim,  or  that  the 
claim  was  ever  abandoned  or  forfeited.  They  were  the  discoverers  of  the  claim. 
They  marked  its  boundaries  by  stakes,  so  that  they  could  be  rea«Uly  traced.  They 
posted  the  required  notice,  which  \V^s  duly  recorded  in  compliance  with  the  regula- 
tions of  the  district.  They  had  thus  done  all  that  was  necessary  under  the  law  for 
the  acquisition  of  an  exclusive  right  to  the  possession  and  eujoy ment  of  the  ground. 
The  claim  was  thenceforth  their  property.  Tbey  needed  only  a  patent  of  the  United 
States  to  render  their  title  perfect,  and  that  they  could  obtain  at  any  time  upon  proof 
of  what  they  had  done  in  locating  the  claim,  and  of  subsequent  expenditures  to  a 
specified  amount  in  developing  it.  Until  the  patent  issued  the  government  held  the 
title  in  trust  for  the  locators  or  tbeir  vendees.  The  ground  itself  was  not  afterwards 
open  to  sale. 

^  *  *  As  said  in  Belk  v.  Meagher,  104  U.  S.,  279, 283 :  '^  A  mining  claim  perfected 
under  the  law  is  property  in  the  highest  sense  of  that  term,  which  may  be  bought, 
sold,  and  conveyed,  and  will  pass  by  descent.''  It  is  not,  therefore,  subject  to  the 
disposal  of  tbe  government. 

In  Belk  v.  Meagher,  supra^  upon  tbe  same  question  Mr.  Chief  Justice 
Waite,  speaking  for  tbe  court  concerning  the  status  of  certain  mineral 
land  under  locations  thereof  made  prior  to  December  19, 1876,  on  which 
latter  date  Belk  made  the  relocation  under  which  he  claimed,  further 
said: 

On  the  19th  of  December  the  right  to  the  possession  of  this  property  was  just  as 
much  withdrawn  from  the  public  domain  as  the  fee  is  by  a  valid  grant  from  the 
United  States  under  the  authority  of  law,  or  the  possession  by  a  valid  and  subsisting 
homestead  or  pre-emption  entry.  As  the  United  States  could  not  at  the  time  give 
Belk  the  rigbt  to  take  possession  of  the  property  for  the  purpose  of  making  his  loca* 
tion,  because  there  was  an  existing  outstanding  grant  of  the  exclusive  right  of  pos- 
session and  enjoyment,  it  woitld  seem  necessarily  to  follow  that  any  tortious  entry 
he  might  make  must  be  unavailing  for  the  purposes  of  a  valid  location  of  a  claim 
under  the  act  of  Congress.  A  location  to  be  effectual  must  be  good  at  the  time  it  is 
made.  When  perfected  it  has  the  effect  of  a  grant  by  the  United  States  of  the  right 
of  present  and  exclusive  possession. 

As  has  been  seen,  "  any  bona  fide  entry  of  lands"  within  said  park, 
made  prior  to  the  act  of  October  1, 1^90,  was  specifically  excepted  from 
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the  operation  thereof.  No  meation  is  made  therein  of  auy  existing 
miuing  claim  for  which  entry  had  not  been  made.  No  specific  excep- 
tion was  really  necessary  to  reserve  any  land  duly  entered  from  the 
operation  of  the  act  since  such  land,  being  then  already  appropriated, 
was  not  subject  to  other  disposition  by  Congress;  and  it  is  equally  clear 
from  the  language  of  the  supreme  court  in  the  cases  cited  above,  that 
110  exception  was  needed  to  reserve  any  raining  claim  duly  located  and 
beld  in  compliance  with  the  mining  laws  at  the  date  of  said  act.  The 
right  to  the  possession  and  use  of  such  a  claim  and  ultimately  to  perfect 
title  to  the  same  in  accordance  with  the  mining  laws  was  a  property 
right  and  was  just  as  much  protected  by  the  constitutional  guaranty 
that  private  property  shall  not  be  taken  for  public  use  without  just 
compensation  as  was  "  any  bona  fide  entry"  mentioned  in  said  proviso. 
So  long  as  the  owner  of  the  New  Brunswick  claim,  or  any  one  regularly 
holding  under  him,  complies  with  the  mining  laws,  the  ownership  of 
the  possessory  title  thereto  and  the  right  to  operate  the  mine  will  not 
be  in  any  way  impaired  by  the  said  act  or  by  said  Rule  4,  to  which  Mr. 
Cordes  calls  special  attention. 

The  necessary  use  of  the  park  lands  for  purpose  of  ingress  and  egress 
Mr.  Cordes  should,  in  my  opinion,  be  permitted  to  enjoy,  subject  to 
such  reasonable  rules  as  the  Secretary  of  the  Interior  may  make  under 
the  authority  given  him  in  said  act  (See  opinion  of  Mr.  Assistant 
Attorney  General  Shields,  dated  January  5,  1892,  in  case  of  the  Hite 
liode  and  Mill  Site).  This  will  apply,  of  course,  to  the  use  of  the  trail 
already  constructed  by  him  along  Bloody  Canon.  The  foregoing  cov- 
ers generally  the  case  presented  by  Mr.  Cordes  and  the  inquiries  of 
the  acting  superintendent  of  the  park. 

Answering  each  inquiry  specifically,  I  advise  you  that,  as  to  the  first 
there  does  not  appear  to  be  auy  authority  vested  in  such  superintend- 
ent to  regulate  in  any  way  the  working  of  mining  claims  within  said 
park^  as  to  the  second,  that  he  has  no  authority  to  determine  when 
Buch  claims  '^  are  to  be  considered  as  lapsed  or  abandoned";  and  as  to 
the  third,  that  the  rights  of  Mr.  Cordes  as  to  the  trail  constructed  by 
him  have  been  already  indicated.  He  is  not  claiming  the  right  to  con- 
struct any  road  or  ditch,  or  to  cut  timber  outside  of  his  claim,  and  there 
are,  therefore,  no  facts  before  me  upon  which  to  base  an  opinion,  and 
no  call  for  an  opinion  as  to  such  right  in  his  case. 

I  am  not  aware  of  any  law  by  virtue  of  which  any  miner  has  now,  or 
has  had  at  any  time  since  the  passage  of  said  act,  the  right  to  cut  tim- 
ber within  said  park  outside  the  limits  of  his  own  claim.  In  United 
States  r.  Benjamin  (21  Fed.  liep.,  285)  it  was  held  by  Judge  Sawyer, 
construing  the  act  of  June  3,  1878  (20  Stat.,  88),  and  the  other  act  of 
same  date  (20  Stat.,  89),  that  the  second  act  only  applied  to  public 
lands  in  California,  and  that  in  that  State  a  miner  had  no  right  to  cut 
timber  outside  his  own  claim,  upon  public  lands.  Much  more,  then, 
since  the  act  of  October  1, 1890,  reserving  the  lands  in  said  park,  is  a 
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miner  oa  a  claim  thereiu,  although  such  claim  was  duly  located  and 
subsisting  at  the  date  of  the  act,  restricted  from  cutting  timber  ou 
such  lands  outside  his  own  claim.  I  do  not  think  such  miner  has  a 
right  to  construct  any  road  or  ditch  thereiu  unless  the  same  is  abso- 
lutely necessary  to  the  development  of  his  claim,  and  then  authority 
for  such  construction  should  be  first  obtained  from  the  Secretary,  and 
the  construction  be  done  under  his  supervision. 

Relative  to  the  inquiry  numbered  2, 1  would  respectfully  suggest  that 
the  superintendent  of  said  park  be  instructed  that  in  case  any  claim 
which  was  duly  located  and  subsisting  at  the  date  of  said  act  shall  be 
made  to  appear  to  him  as  having  been  abandoned,  that  he  report  the 
facts  in  the  case  to  the  Secretary  for  his  consideration  and  action. 

Approved,  July  20,  1897, 
C.  N.  Bliss, 

SecreUiry, 


PRACTIC;K-15VII>ENC'E— VARLAXCE-ORTECTIOX. 

ScHMiD  V.  Watt's  Heirs. 

An  objection  to  testimony  on  the  ground  of  variance  between  tbe  charge  as  laid  in 
the  aftidavit  of  contest,  and  th»t  set  forth  in  the  notice  of  the  hearing,  oomea  too 
late  when  raised  for  the  first  time  on  appeal. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  July  20^ 
(W.  V.  D.)  1897.  (F.  W.  0.) 

An  appeal  has  been  filed  by  Mary  E.  Wiley,  guardian  of  George  C. 
and  Maria  E.  Watt,  minor  children  of  Thomas  K.  Watt,  deceased,  from 
your  office  decision  of  February  13,  189G,  holding  for  cancellation  her 
homestead  entry  covering  the  8W.  J  of  Sec.  26,  T.  20  N.,  E.  9  W-,  Alva 
land  district,  Oklahoma. 

On  September  27, 1893,  Mary  E.  Wiley,  guardian  of  George  O.  and 
Maria  E.  Watt,  minor  children  of  Thomas  K.  Watt,  a  deceased  soldier, 
made  in  her  own  name,  as  such  guardian,  homestead  declaratory  state- 
ment No.  47,  for  the  land  above  described. 

On  the  following  day  Mary  E.  Schmid  made  homestead  entry  for  the 
same  land. 

On  March  22, 1894,  Mary  E.  Wiley,  as  guardian  of  the  above  named 
children,  made  homestead  entry  of  this  laud.  Thereafter  Mary  E. 
Schmid  was  called  upon  to  show  cause  why  her  entry  should  not  be 
canceled  for  conflict  with  the  entry  made  by  Mary  E.  Wiley,  as  guard- 
ian. In  answer  to  the  rule  Mary  E.  Schmid  filed  her  corroborated  affi- 
davit in  which  she  alleged  settlement  on  the  land  prior  to  the  date  of 
the  filing  by  Mary  E.  Wiley,  as  guardian.  Further,  that  "  said  Mary 
E.  Wiley  has  not  made  any  improvements  on  said  land  as  required  by 
law."    Hearing  was  ordered  upon  said  affidavit  by  your  office  letter 
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"C"  of  August  11, 1894,  to  determine  the  respective  rights  of  the  par- 
ties in  the  premises,  which  hearing  was  duly  held  November  10, 1894. 

Upon  the  testimony  adduced  the  local  officers  on  June  18, 1895,  rec- 
ommended the  cancellation  of  the  entry  by  Mary  E.  Wiley,  as  guardian, 
and  that  the  entry  by  Mary  E.  Schmid  be  permitted  to  remain  intact 

Motion  was  filed  for  review  of  said  decision,  which  was  denied  by 
the  local  officers  on  August  13, 1895,  and  two  days  later  an  appeal  was 
filed,  said  appeal  being  considered  in  your  office  decision  of  February 
13, 1896,  in  which  you  sustained  the  decision  of  the  local  officers  and 
held  for  cancellation  the  homestead  entry  by  Mary  E.  Wiley,  as  guard- 
ian, from  which  appeal  has  been  taken  to  this  Department. 

The  tract  in  controversy  is  within  the  Cherokee  Outlet  something 
over  half  a  mUe  north  of  the  south  liue  thereof,  and  both  parties  allege 
settlement  on  the  day  of  opening  under  the  President's  proclamation, 
each  alleging  settlement  thereon  within  two  or  three  minutes  after 
twelve  o'clock,  noon,  September  16, 1893. 

The  testimony  is  conflicting  as  to  which  of  the  parties  performed  the 
first  act  of  settlement,  but  the  preponderance  of  testimony  sustains  the 
claim  that  Mary  E.  Schmid  was  the  prior  settler.  She  made  the  race 
together  with  her  father  and  other  relatives,  her  father  taking  the 
adjoining  tract.  She  does  not  appear  to  have  taken  up  an  actual  resi- 
dence upon  the  land  until  about  March  11,  at  which  time  her  house  had 
been  completed  about  three  days.  This  was  nearly  six  months  from 
the  date  of  her  entry,  and  no  excuse  is  offered  for  her  failure  to  estab- 
lish an  earlier  residence. 

The  minor  children  of  Thomas  K.  Watt,  deceased,  are  not,  however, 
in  a  position  to  take  advantage  of  whatever  might  be  the  result  of  the 
laches  of  Mrs.  Schmid  in  failing  to  establish  her  resideuce  for  such  a 
period  from  the  date  of  her  settlement,  for  the  reason  that  it  is  clearly 
shown  that  they  had  not  complied  with  the  law  as  to  improvement  and 
cultivation  of  the  tract,  and  it  is  not  shown  that  such  failure  resulted 
from  causes  beyond  their  control. 

As  before  stated,  the  affidavit  upon  which  this  hearing  was  ordered, 
in  addition  to  the  allegations  of  prior  settlement  charges  that  '<  Mary 
£.  Wiley,  has  not  made  any  improvement  on  said  land  as  required  by 
law."  The  notice  of  the  hearing  ordered  upon  said  affidavit  did  not 
include  the  charge  above  quoted.  At  the  time  of  the  hearing,  however, 
no  objection  was  made  to  the  variance  between  the  affidavit  made  the 
basis  for  the  hearing  and  the  charge  contained  in  the  notice.  While 
local  officers  acquire  jurisdiction  over  the  parties  by  the  notice,  yet  the 
hasis  for  the  hearing  is  the  charge  contained  in  the  complaint  or  contest 
affidavit 

Had  objection  been  made  to  the  variance,  new  notice  would  have  been 
necessary,  unless  the  defect  was  waived. 

A  general  appearance  was  entered  however,  and  testimony  was  offered 
onbehalf  of  the  guardian,  tending  to  explain  or  excuse  her  failure  to 
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cultivate  the  land.  Fartlier,  while  a  general  objection  was  made  to  the 
introduction  of  some  f)f  the  testimony  tending  to  show  her  failure  to 
cultivate  and  improve  the  tract,  yet  much  of  the  testimony  of  this 
character  was  taken  without  objection. 

I  am  therefore  of  opinion  that  the  objection  made  in  the  appeal  to 
the  consideration  of  the  testimony  on  said  charge  comes  too  late. 

The  record  clearly  sustains  the  finding  that  the  guardian  failed  to  cul- 
tivate and  improve  the  tract  as  required  by  law. 

The  appeal  also  urges  that  Mary  E.  Schmid  is  not  qualified  to  make 
a  homestead  entry,  but  the  record  does  not  sustain  this  claim. 

After  a  careful  consideration  of  the  matter,  I  affirm  your  office  deci- 
sion and  direct  that  the  entry  made  by  Mary  E.  Wiley,  as  guardian,  be 
canceled. 


l»ATENT-,HJRISDICTION-FILING. 

Mabtin  r.  Northern  Pacific  R.  R.  Co. 

The  Department  has  no  jnrisdictioa  over  patented  lauds,  not  even  tu  direct  that 
a  filing  therefor  be  received  and  held  to  await  the  result  of  proceedings  already 
instituted  to  vacate  the  patent. 

Secretary  Blus  to  the  Commissioner  of  the  General  Land  Office,  July  :}1, 
(W.  Y.  D.)  1897.  (G.  G.  R.) 

Henry  C.  Martin  has  appealed  from  your  office  decision  of  May  16, 
1896,  which  affirms  the  action  of  the  register  and  receiver  rejecting  his 
coal  declaratory  statement  for  the  NB.  J  of  the  SW.  J  and  the  NW.  ^  of 
the  SE.  J  of  Sec.  25,  T.  24  K,  R.  5  E.,  Seattle,  Washington.  Said  fifing 
was  rejected  because  the  said  tracts  were  patented  to  the  Northern 
Pacific  Railroad  Company  on  December  13, 1894. 

It  appears  that  on  June  12, 1868,  one  Charles  Holland  filed  his  pre- 
emption declaratory  statement  for  the  same  land,  and  that  this  filing 
was  of  record  at  the  date  (March  26, 1884,)  when  said  company  filed  its 
map  of  definite  location.  For  this  reason  it  would  appear  that  the 
land  was  erroneously  patented  to  the  company,  and  proceedings  have 
already  been  commenced  looking  to  the  recovery  of  the  title  to  said 
tracts,  with  others  similarly  situated,  to  the  United  States. 

The  lands  having  been  patented,  the  Department,  under  their  present 
status,  has  no  jurisdiction  over  them,  not  even  to  direct  that  the  filing 

"be  received  and  held  to  await  action in  the  matter  of  the 

cancellation  of  the  patent,"  as  insisted  upon. 

The  decision  appealed  from  is  affirmed. 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  55 


OKLAHOMA  LANDS-CHEBOKEE  OUTLET— PRESIDENT'S  PROCLAMA- 
TION. 

Brady  et  al.  v.  Williams  (On  Review). 

The  period  of  inhibitioD  against  entering  upon  lands  in  the  Cherokee  Outlet  dates 
iiom  the  proclamation  of  the  President  announcing  the  time  when  said  lands 
wonld  he  opened  to  settlement. 

The  regulations  with  respect  to  opening  the  Cherokee  Outlet,  made  under  direction 
of  the  President  and  incorporated  in  his  proclamation,  provide<l  for  an  entering 
strip  one  hundred  feet  in  width  around  and  immediately  within  the  outer 
boundaries  of  the  entire  tract  of  country  to  be  opened,  and  can  not  be  abrogated 
or  modified  by  the  act  of  the  (Secretary  of  the  Interior  alone. 

The  prohibitory  provisions  of  the  statute  opening  to  settlement  the  lands  known  as 
the  "Cherokee  Outlet,''  and  the  President's  proclamation  thereunder,  did  not 
apply  to  the  whole  of  said  Outlet,  but  only  to  such  portion  thereof  as  should  be 
declared  open  to  settlement  under  said  proclamation,  and  hence  are  not  appli- 
cable to  Indian  reservations  within  said  Outlet  excluded  from  settlement,  but 
adjacent  to  the  lands  opened  under  said  proclamation. 

The  fact  that  a  settler  on  lands  in  said  Outlet  may  have  trespassed  upon  adjacent 
Indian  reservations,  in  reaching  said  lands,  will  not  in  itself  disqualify  him 
from  making  a  homestead. 

While  the  doctrine  of  stare  decisis  is  recognized  and  followed  by  the  Department,  it 
will  not  be  held  applicable  to  a  decision  that  is  violative  of  the  law,  and 
operates  to  take  away  a  statutory  right. 

ikcretary  BlUs  to  the  Commissioner  of  the  General  Land  Office,  July  24^ 
(W.  Y.  D.)  1897.  (P.  J.  0.) 

Motions  for  review  of  departmental  decision  of  December  23,  1896 
(23  L.  D.,  533),  have  been  separately  filed  by  coansel  for  John  H. 
McDonald  and  John  M.  Dahl.  It  was  determined  by  said  decision  that 
Michael  Brady  was  the  prior  settler  on  the  N  W.  J,  Sec,  30,  Tp.  20  N., 
H.  1 E.,  Perry,  Oklahoma,  land  district.  Tbe  principal  feature  of  the 
case,  however,  is  that  the  case  of  Cagle  v.  Mend<*nball  (20  L.  D.,  447,) 
was  overniled,  and  the  motions  for  review,  as  well  as  the  argument  of 
coansel,  both  oral  and  printed,  are  largely  addressed  to  this  one 
question. 

There  is  one  other  suggestion  of  error  that  will  be  disposed  of  first, 
and  that  is,  that  Brady  was  disqualified,  by  reason  of  entering  the 
territory  about  August  3,  between  the  date  of  the  passage  of  the  act 
opening  the  Cherokee  Outlet  for  settlement,  March  3, 1893,  and  the  date 
of  the  issuance  of  the  President's  proclamation,  August  19,  following. 

This  question  has  been  decided  by  the  Department  in  Townsite  v. 
Morgan  et  al.,  (21  L.  D.,  496)  and  Bowles  t?.  Fraizer  (22  L.  D.,  310), 
wherein  it  was  said  that 

the  period  of  inhibition  against  entering  npon  lands  in  the  Cherokee  Outlet  dates 
from  the  proclamation  of  the  President  announcing  the  time  when  said  lands  shall 
be  opened  to  settlement. 

The  distinction  between  the  several  acts  of  Congress  in  opening 
difierent  parts  of  what  now  constitutes  Oklahoma  Territory  is  clearly 
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IM>iiited  oat  in  tbe  first  case,  and  it  is  not  deemed  necessary  to  further 
discuss  the  subject. 

The  decision  in  the  case  at  bar  turned  upon  the  construction  to  be 
placed  upon  the  statute  opening  the  Cherokee  Outlet  to  settlement  and 
the  President's  proclamation  in  furtherance  thereof. 

In  the  Cagle  case  it  was  decided  that  those  entering  the  Outlet  irom 
the  east  side  were  disqualified  from  taking  any  of  the  lands,  because 
the  Department  had  forbidden  persons  from  making  the  run  from  that 
side.  In  the  case  at  bar,  this  decision  was  overruled,  on  the  grounds: 
First,  that  there  was  no  record  in  this  Department  of  any  official 
notice  forbidding  people  from  starting  from  the  east  side;  second,  that 
the  <^one  hundred  foot  strips  was  created  on  the  east  side  as  upon  all 
others  by  the  proclamation;  third,  that  the  Secretary  of  the  Interioi 
could  not  by  the  action  taken  by  him  abrogate  or  modify  the  Presi- 
dent's proclamation ;  and,  fourth,  that  the  fact  that  a  person  entered 
from  the  Indian  reservations  would  not  prevent  him  from  successfully 
acquiring  a  homestead  claim  to  lands  in  the  territory  so  opened  to 
settlement. 

The  entire  subject  in  relation  to  the  act  of  Congress  and  tbe  Presi- 
dent's proclamation  was  discussed  at  length  in  tbe  decision  under 
review,  and  it  would  seem  as  if  there  were  little  more  to  be  said  in  con- 
nection therewith. 

The  act  of  Congress  was  specific  in  its  requirement  that  the  procla- 
mation <'be  issued  at  least  twenty  days  before  the  time  fixed  for  the 
opening,"  and  the  manner  of  occupying  or  entering  upon  any  of  the 
lands  was  to  be  ^^ prescribed  by  the  proclamation. of  the  President 
opening  the  same  to  settlement."  The  Secretary  of  the  Interior  *'  under 
the  direction  of  the  President,"  was  authorized  to  prescribe  rules  and 
regnlations,  not  inconsistent  with  the  act,  for  the  occupation  and  settle- 
ment of  such  lands,  which  rules  and  regulations  were  <^to  be  incorpo- 
rated in  the  proclamation." 

The  authority  of  the  President  to  amend  or  modify  his  original  proc- 
lamation by  a  succeeding  one,  the  necessity  for  the  issuance  of  such 
amendatory  proclamation  at  least  twenty  days  before  the  time  for  the 
opening,  and  the  authority  of  the  Secretary,  alone,  to  make  additional 
regulations  in  furtherance  of,  but  not  inconsistent  with,  the  regulations 
prescribed  under  the  direction  of  the  President  and  incorporated  in 
the  proclamation,  are  all  matters  the  consideration  of  which  is  not 
necessary  to  a  decision  of  this  case. 

If  the  regulations  prescribed  under  the  direction  of  the  President 
and  incorporated  in  his  proclamation  issued  twenty  days  before  the 
opening,  placed  an  entering  strip  of  one  hundred  feet  in  width  on  the 
east  side  of  the  country  to  be  opened  to  settlement  and  authorized 
entry  thereupon  in  advance  of  the  opening,  by  those  intending  to  join 
in  the  run  then  to  be  made,  it  is  certain  that  these  regulations  could 
not  be  abrogated  or  modified  by  the  act  of  the  Secretary  alone.    It  is 
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incompatible  with  every  rule  of  constrnction  and  with  every  true  con- 
ception of  authority,  to  hold  that  any  mere  communications  of  the 
Secretary  would  have  the  effect  of  revoking  or  altering  the  President's 
proclamation  which  was  issued  under  the  direct  authority  of  Congress 
and  had  the  force  and  effect  of  a  law. 

It  is  insisted  that  Brady's  starting  point  was  within  the  Cherokee 
Outlet  and  that  because  of  this  he  was  disqualified.  He  made  his 
start  from  the  east  side  of  the  Arkansas  Eiver,  which  forms  a  part  of 
tlie  eastern  boundary  of  the  land  opened  for  settlement.  If  the  strip 
one  hundred  feet  in  width,  established  by  the  President's  proclama- 
tion, extended  along  and  within  the  eastern  boundary  of  the  lands 
opened  to  settlement  then  Brady  was  outside  of  such  strip  and  had  to 
cross  it  in  making  his  run  at  the  opening. 

The  10th  section  of  the  statute  (27  Stat.,  612-640),  provides  for  the 
acquisition  from  the  Cherokee  Nation  of  Indians  of  <<all  right,  title, 
interest  and  claims  which  the  said  Nation  of  Indians  may  have  in  and 
to"  what  is  commonly  known  and  called  the  Cherokee  Outlet,"  being — 

Bounded  on  the  west  by  the  one  hundredth  degree  of  west  longitude ;  on  the  north 
by  the  State  of  Kansas ;  on  the  east  by  the  ninety-sixth  degree  of  west  longitude  and 
on  the  south  by  the  Creek  Nation,  the  Territory  of  Oklahoma,  and  the  Cheyenne 
and  Arapahoe  reservations,  created  or  defined  by  executive  order  dated  August  tenth, 
eighteen  hundred  and  sixty-nine, 

and  authorized — 

The  President  of  the  United  States  ....  by  a  proclamation  to  open  to  settle- 
ment aujf  or  all  of  the  lands  not  allotted  or  reserved, 

and  directed  that — 

No  person  shall  be  permitted  to  occupy  or  enter  upon  any  of  the  lands  hereiu  referred 
to,  except  in  the  manner  prescribed  by  the  proclamation  of  the  President  opening 
the  same  to  settlement ;  and  any  person  otherwise  occupying  or  entering  upon  any 
of  said  lands  shall  forfeit  all  right  to  acquire  any  of  said  lands. 

The  President's  proclamation  (17  L.  D.,  230-236)  declared  and  made 
known — 

That  all  the  lands  acquired  from  the  Cherokee  Nation  of  Indians be 

opened  to  settlement  ....  saving  and  excepting  lands  described  and  identified 
as  follows,  to  wit:  The  lands  set  apart  for  the  Osage  and  Kansas.  Indians  being  a 
tract  of  country  bounded  on  the  north  by  the  State  of  Kansas,  on  the  oast  by  the 
ninety-sixth  degree  of  west  longitude,  on  the  south  and  west  by  the  Creek  country 
and  the  main  channel  of  the  Arkansas  River;  the  lands  set  apart  for  the  confederated 

Otoe  and  Missouria  tribe  of  Indians and  the  lands  set  apart  for  the  Ponca 

tribe  of  Indians. 

And  directed  that  (page  239) — 

• 

Said  lands  so  to  be  opened,  as  herein  proclaimed,  shall  be  entered  upon  and  occn- 
pied  only  in  the  manner  and  under  the  provisions  following  to  wit:  a  strip  of  land 
one  hundred  feet  in  width  around  and  immediately  within  the  outer  boundaries  of 
the  entire  tract  of  the  country  to  be  opened  to  settlement  under  this  proclamation  is 
hereby  temporarily  set  apart  for  the  following  purposes  and  unes,  namely,  viz :  said 
strip  the  inner  boundary  of  which  shall  be  one  hundred  feet  from  the  exterior  bound- 
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ary  of  the  country  known  as  the  Cherokee  Outlet  shall  be  opened  to  occupancy  in 
advance  of  the  day  and  hour  named  for  the  opening  of  said  country,  by  persons  expect- 
ing and  intending  to  make  settlement  pursuant  to  this  proclamation.  Such  occa- 
pancy  shall  not  be  regarded  as  trespass  or  in  violation  of  this  proclamation  or  of  the 
law  under  which  it  is  made,  nor  shall  any  settlement  rights  be  gained  thereby. 

The  Osage,  Ponca  and  Confederated  Otoe  and  Missouria  reservations 
were  within  the  country  '^  commonly  known  and  called  the  Oherokee 
Ontlet"  acquired  by  the  statute  from  the  Cherokee  Nation  of  Indians, 
but  they  were  not  within  the  country  opened  to  settlement  by  the 
President's  proclamation. 

The  statute  did  not  direct  that  the  entire  country  acquired  from  the 
Gherokees  should  be  opened  to  settlement,  but  vested  in  the  President 
the  authority  <<to  open  to  settlement  any  or  all  of  the  lands  not  allotted 
or  reserved."  In  the  exercise  of  this  authority  the  President  expressly 
excluded  from  the  country  so  opened,  each  of  the  reservations  aforesaid. 
They  were  neither  singly  nor  collectively  surrounded  or  bounded  by 
lands  opened  to  settlement.  They  constituted  and  embraced  a  compact 
portion  of  the  so  called  Cherokee  Outlet,  situated  in  the  extreme  north- 
east portion  thereof,  so  that  their  northern  boundary  was  the  northern 
boundary  of  the  Outlet,  their  eastern  boundary  its  eastern  boundary, 
and  their  western  boundary  the  eastern  boundary,  or  eastern  line,  of 
the  lands  opened  to  settlement.  Neither  of  these  reservations  was  so 
situated  that  to  obtain  entrance  thereupon  required  an  entry  or  cross- 
ing of  lands  opened  to  settlement.  While  these  reservations  were 
within  the  so  called  Cherokee  Outlet  they  were  not  within,  or  sur- 
rounded by,  the  lands  opened  to  settlement. 

While  this  is  apparently  admitted,  it  is  nevertheless  asserted  by 
counsel  that  the  prohibitory  provisions  of  the  statute  (page  643)  extend 
to  the  entire  so  called  Cherokee  Outlet  and  are  not  limited  to  the  lands 
opened  to  settlement.  This  contention  is  based  upon  that  provision  of 
the  statute  hereinbefore  quoted  and  which  reads : 

No  person  shall  be  permitted  to  occnpy  or  enter  upon  any  of  the  lands  herein 
referred  to  except  in  the  manner  prescribed  by  the  proclamation  of  the  President 
opening  the  same  to  settlement,  and  any  person  otherwise  occnpy ing  or  entering 
upon  any  of  said  lands  shall  forfeit  all  right  to  acquire  any  of  said  lands. 

The  entire  so  called  Cherokee  Outlet  being  theretofore  *'  referred  to" 
in  the  statute  it  is  claimed  that  this  prohibition  against  oecu|)ancy  and 
entry  extends  to  every  part  thereof.  If  the  Cherokee  Outlet  had  been 
the  only  lands  referred  to  in  the  statute,  this  contention  would  have 
been  better  supported,  but  the  statute  makes  different  references  to 
different  lands.  In  one  place  it  refers  to  the  lands  acquired  from  the 
Cherokees  and  in  another  to  the  lands  which  may  be  opened  to  settle- 
ment by  the  President's  proclamation.  The  provision  in  question  is 
inserted  in  the  statute  in  direct  connection  with  other  provisions  relat- 
ing to  the  lands  to  be  opened  to  settlement,  and  is  in  its  location  quite 
remote  from  the  provisions  relating  to  the  acquisition  of  the  entire 
Cherokee  Outlet. 
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The  phrase  "lands  herein  referred  to"  if  otherwise  doubtful  in  mean- 
iug,  is  fully  explained  and  relieved  of  all  doubt  by  the  other  language 
used  in  the  same  sentence.  The  prohibition  against  occupancy  and 
entry  of  the  "  lands  herein  referred  to,"  is  not  absolute  but  is  a  quali- 
fied one,  only  declaring  against  occupancy  and  entry  when  not  accord- 
iug  to  the  "  manner  prescribed  by  the  proclamation  of  the  President," 
thus  showing  that  the  lands  meant  are  not  those' wholly  excluded  from 
settlement,  as  is  the  case  with  the  Indian  reservations,  but  are  such  as 
can  be  occupied  and  entered  upon  under  the  proclamation.  The  sen- 
tence also  speaks  of  the  proclamation  as  "  opening  the  same  to  settle- 
ment." The  word  "same"  refers  back  to  the  phrase  "lands  herein 
referred  to"  aod  embraces  whatever  is  embraced  by  that  phrase, 
nothing  more  and  nothing  less.  Since  whatever  is  included  by  the 
word  "same"  is  opened  to  settlement,  it  follows  that  its  equivalent  is 
only  that  which  is  opened  to  settlement.  The  provision  then  proceeds 
by  declaring  that  "  any  person  otherwise  occupying  or  entering  upon 
any  of  said  lands  shall  forfeit  all  right  to  acquire  any  of  said  lands." 
The  word  "  otherwise"  here  means  in  some  manner  other  than  that 
prescribed  in  the  proclamation,  thus  indicating  that  reference  is  made 
to  ODly  such  lands  as  can  be  occupied  and  entered  according  to  the 
proclamation.  The  penalty  for  otherwise  occupying  or  entering  upon 
any  of  them  is  declared  to  be  a  forfeiture  of  all  right  to  acquire  any  of 
them.  The  words  "any  of  said  lands"  are  twice  used  and  evidently 
with  the  same  meaning  each  time.  Since  one  had  no  right  to  acquire 
any  land  except  those  opened  to  settlement,  it  follows  that  these  words 
refer  to  such  lands. 

The  prohibition  of  the  statute  is  clearly  confined  to  the  occupying 
and  entering  of  lands  which  were  opened  to  settlement  and  does  not 
refer  to,  or  attempt  to  regulate,  the  occupancy  or  entry  of  any  other 
lands  such  as  are  embraced  in  the  Indian  reservations. 

It  is  true  that  the  President's  proclamation  while  clearly  showing 
that  only  a  portion  of  the  so  called  Cherokee  Outlet  was  intended 
thereby  to  be  opened  to  settlement,  nevertheless  seems  to  inadvertently 
refer  in  one  place  to  the  "country  known  as  the  Cherokee  Outlet,"  as 
synonymous  with  "the  entire  tract  of  country  to  be  opened  to  settle- 
ment under  this  proclamation."  Beading  the  proclamation  altogether 
and  giving  reasonable  effect  to  all  of  its  provisions  it  is  clear  tliat  the 
regulations  with  respect  to  occupancy  and  entry  extend  only  to  the 
lands  thereby  opened  to  settlement  and  that  the  one-hundred-foot  strip, 
to  use  the  clear  and  unmistakable  language  of  the  proclamation  was 

around  aod  immediately  within  the  outer  boundaries  of  the  entire  tract  of  country 
to  be  opened  to  settlement  under  this  proclamation. 

Considering  the  purpose  of  the  proclamation,  considering  that  the 
strip  was  expressly  located  around  and  immediately  within  the  outer 
bonndaries  of  some  "entire  tract",  and  considering  that  it  is  not  prob- 
able that  the  President  would  have  located  such  strip  upon  an  Indian 
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reservation  and  along  the  onter  bonndaiy  thereof,  thereby  devoting  a 
portion  of  the  Indian  reservation  to  a  purpose  foreign  to  its  creation,  it 
seems  clear  that  the  express  language  of  the  proclamation  placing  such 
strip  ^^  around  and  within  the  outer  boundaries  of  the  entire  tract  of 
country  to  be  opened  to  settlement"  is  not  overcome  or  modified  by  the 
use  of  any  such  general  term  as  ^^the  country  known  as  the  Cherokee 
Outlet,"  in  the  succeeding  clause.  This  last  phrase  may  well  be  held 
to  relate  to  that  portion  of  the  Outlet  opened  to  settlement  and  this, 
unquestionably,  was  the  intention  of  the  proclamation. 

It  is  also  urged  with  much  earnestness,  that  the  doctrine  of  stare 
decisis  should  be  applied  to  the  Gagle-Mendenhall  case. 

While  it  is  the  policy  of  the  Interior  Department  to  recognize  and 
adhere  to  this  doctrine,  yet  where  a  construction  is  erroneously  placed 
upon  the  law  or  the  rules  and  regulations  which  deprives  persons  of  the 
exercise  of  their  homestead  rights,  it  will  not  hesitate  to  overrule  it. 
This  rule  is  not  ironclad, 

and  the  future  and  permanent  good  to  the  public  is  to  be  considered,  rather  than 
any  particular  case  or  interest.  "  The  benefit  to  the  public  in  the  future  is  of  greater 
moment  than  any  incorrect  decision  in  the  past."  **  Where  vital  and  important  pub- 
lic and  private  rights  are  concerned,  and  the  decisions  regarding  them  are  to  have  a 
direct  and  permanent  influence  in  all  future  time,  it  becomes  the  duty,  as  well  as  the 
right,  of  the  court  to  consider  them  carefully  and  to  allow  no  previous  error  to  con- 
tinue if  it  can  be  corrected.    (23  Am.  and  £ng>  Encyclopedia  of  Law,  36). 

The  law  of  the  land  gives  Brady  the  right  to  make  a  homestead  entry 
on  the  public  domain,  and  this  valuable  right  should  not  be  taken  away 
in  the  absence  of  some  authority  of  law  therefor.  The  decision  in  the 
Cagle  case,  if  followed,  will  have  that  identical  effect.  It  decided  that 
one  making  the  run  from  lAie  eastern  boundary  of  the  territory  opened 
to  settlement,  was  disqualified  from  entering  land  in  that  territory. 
In  luy  judgment,  this  was  violative  of  the  statute  and  proclamation 
and  was  unwarranted  under  the  law.  Reasoned  from  any  standpoint,  I 
am  unable  to  see  how  the  doctrine  of  stare  decisis  should  be  applied  to 
the  Cagle  case. 

It  is  argued  that  those  entering  from  that  side  were  trespassers  by 
having  reached  the  strip  through  the  Indian  reservations,  but  the  fact 
that  one  was  a  trespasser  in  the  Indian  reservations  would  not,  of 
itself,  disqualify  him  from  making  a  homestead  entry.  Ko  such  result 
is  declared  in  the  statute  in  question  and  none  such  is  found  in  any  law 
or  treaty. 

The  motions  are  therefore  overruled. 
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GUILLCRY  V.  BULLER. 

Motion  for  review  of  departmental  decision  of  February  27,  1897,  24 
L.  D.,  209,  overruled  by  Secretary  Bliss,  July  27, 1897. 


appIjICation'  to  enter-pendixg  contest. 

Circular,* 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  IK  C,  March  25,  1897. 
Registers  and  Receivers,  JJ.  8,  Land  Office. 

Gentlemen:  For  your  guidance  in  the  matter  of  the  disposition  of 
applications  presented  for  lands  covered  by  entries  under  contest,  your 
attention  is  directed  to  the  coarse  of  procedure  outlined  in  depart- 
mental decision  of  January  30, 1897  (24  L.  D.,  81),  being  as  follows: 

First:  For  the  dUpoHtUm  of  appUcationa  presented  before  final  judgment  vpon  the 
eamtest: 

No  application  to  make  entry  will  be  received  by  the  local  officers  during  the  time 
allowed  for  appeal  from  a  Judgment  of  cancellation  of  an  entry;  but  in  all  such 
cases  the  land  involved  will  not  be  subject  to  entry  or  application  to  euter  nntil  the 
rights  of  the  entryman  have  been  finally  determined,  nntil  which  time  no  other 
rights,  inchoste  or  otherwise,  can  attach. 

Second:  For  the  diapoeition  of  applications preeenled  after  final  Judgment,  and  during 
period  accorded  eucceaaful  contestants : 

If,  during  the  time  accorded  a  successful  contestaut  to  make  entry  of  the  land 
involved,  an  application  or  applicatious  to  enter  should  be  made  by  a  stranger  or 
strangers  to  the  record,  such  application  or  applications  will  be  received  and  the 
time  of  presentation  noted  thereon,  but  held  to  await  the  action  of  the  contestant, 
and  should  such  contestant  fail  to  exercise  his  preference  right,  or  duly  waive  it, 
then  such  application  or  applications  must  be  acted  upon  and  disposed  of  in  accord- 
ance with  law  and  the  rulings  of  the  Department. 

BiNGEB  Hermann, 

Commissioner. 
Approved  March  25, 1897. 

C.  N,  Bliss, 

Secretary. 


BAILKOAD  GRANT-L.AND9  EXCEPTED— ACTUAL,  SETTLER. 

Pennington  v.  Nevit  Orleans  Pacific  Ry.  Go. 

The  evident  intent  of  Section  2,  act  of  February  8,  1887,  was  to  protect  in  their  pos- 
session only  those  who  wore  actual  settlers  at  the  date  of  definite  location,  or 
other  qualified  persons  to  whom  they  might  thereafter  have  assigned  their  posses- 
sory  right. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  July  27, 
(W.  N.  D.)  1897.  (F.  W.  C.) 

John  Pennington  has  appealed  from  the  decision  of  yonr  office  dated 
March  12, 1896,  in  which  was  dismissed  the  proceedings  arising  uiK)n 

•  Not  reported  inVol.^xTv^ 
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bis  applicatiou  to  enter  under  the  second  section  of  the  act  of  February 
8,  1887  (24  Stat.,  391),  the  S.  i  NE.  J  and  N.  J  SB.  J,  Sec.  7,  T.  6  N., 
K.  1  E.,  Xew  Orleans  land  district,  Louisiana. 

This  tract  was  within  the  primary  limits  of  the  grant  made  by  the 
act  of  Congress  approved  March  3,  1871  (16  Stat.,  579),  to  the  New 
Orleans,  Baton  Bonge  and  Yicksburg  Railroad  Company,  which  com- 
pany assigned  its  rights  under  its  grant  to  the  New  Orleans  Pacific 
Railway  Company  and  this  assignment  wa«,  by  the  act  of  February  8, 
1887,  confirmed  as  to  the  portion  of  the  grant  opposite  which  the  tract 
in  question  lies. 

The  line  of  road  was  definitely  located  opposite  this  tract  November 
17, 1882.  It  was  listed  by  the  company  November  13,  1883,  and  pat- 
ented March  3,  1888. 

On  November  20, 1894,  Pennington  tendered  «n  application  to  enter 
this  land  and  in  support  thereof  alleged  that  the  land  had  been  continu- 
ously occupied  since  1872;  that  he  came  into  liossession  of  the  laud 
in  1893,  through  purchase  from  Morgan  Willingham,  a  prior  occupant, 
and  had  since  continued  residing  thereon. 

Upon  said  allegations  hearing  was  had  and  upon  the  testimony  ad- 
duced the  local  officers  decided  in  his  favor,  holding  the  tract  to  have 
been  excepted  from  the  grant  to  the  New  Orleans  Pacific  Railway  Com- 
pany and  that  Pennington  should  be  permitted  to  make  entry  under 
the  homestea<l  law,  as  applied  for. 

From  said  decision  the  company  failed  to  appeal,  but  upon  reviewing 
the  case  under  rule  of  practice  No.  48,  your  office  decision  of  March  12, 
1896,  held :  First,  that  there  was  no  affirmative  testimony  sufficient  to 
show  that  the  land  was  settled  upon  and  occupied  at  the  date  of  the 
definite  location  of  the  road;  second, 

Neither  does  it  show  that  any  of  the  alleged  settlers  on  the  land  were  possessed 
of  the  requisite  qualifications,  during  the  period  of  their  alleged  occupancy,  to 
make  entry  under  the  settlement  laws. 

The  comi)any  having  failed  to  appeal  from  the  action  of  the  local 
officers,  their  decision  became  final  as  io  the  facts,  and  in  their  decision 
it  is  held : 

Upon  examination  of  the  testimony  submitted  wo  find  that  Pennington  has  resided 
upon  and  cultivated  the  land  involved  during  the  last  two  years,  but  prior  to  that 
time  said  land  has  been  continuously  resided  upon  and  cultivated  by  the  assignors 
of  said  Pennington. 

This  would  seem  to  be  a  finding  of  fact  sustaining  the  allegations 
made  by  Pennington  relative  to  continued  occupancy  of  the  land,  as 
alleged,  by  those  through  whom  he  claims  to  have  purchased,  which 
antedated  the  filing  of  the  comxiany^s  map  of  definite  location. 

This  would  seem  to  satisfy  the  first  objection  raised  in  your  office 
opinion  to  the  favorable  consideration  of  Pennington's  application. 

As  to  the  qualifications  of  the  occupants  of  this  land  prior  to  Pen- 
ninp:ton,  the  local  officers  make  no  finding  of  fact  and  as  this,  in  my 
opinion,  is  material  matter  for  consideration  in  determining  the  rights 
of  parties  under  the  act  of  1887,  it  becomes  necessary  to  review  the 
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record  in  order  to  ascertain  what  showing  was  made  upon  the  question 
as  to  the  qualiiications  of  said  alleged  settlers  upon  this  tract. 
The  second  section  of  the  act  of  February  8, 1887^  supra,  provides : 

That  aU  8aid  lands  occupied  by  actual  settlers  at  the  date  of  the  definite  location 
of  said  rotid  and  still  remaining  in  their  possession,  or  in  possession  of  their  heirs  or 
assigns,  shall  be  held  and  deemed  excepted  from  said  grant  and  shall  be  subject  to 
entry  under  the  public  land  laws  of  the  United  States. 

It  will  be  noted  that  the  language  used  is:  ^^ Occupied  by  actual  set- 
tlers." This  was  evidently  intended  to  embrace  only  those  who  had 
settled  with  an  intention  to  make  entry  of  the  land  at  some  future  time 
under  the  provisions  of  the  settlement  laws  of  the  United  States,  and 
only  those  qualified  to  assert  a  settlement  claim  to  the  lands  so  settled 
apon  would  be  embraced  within  the  protection  af  said  section.  It  can- 
not be  presumed  that  Congress  meant  to  except  from  the  grant  all  lands 
that  might  be  in  the  occupancy  of  persons,  without  regard  to  their 
qualifications  to  make  entry  at  the  time,  under  the  general  land  laws. 

Its  evident  purpose  was  to  protect  in  their  possession,  only  those 
who  were  actual  settlers  at  the  date  of  definite  location,  or  other  qual- 
ified persons  to  whom  they  might  thereafter  have  assigned  their  i>08ses- 
sory  right. 

Notwithstanding  the  fact  that  this  land  has  been  patented  to  the 
company,  it  would  seem  to  be  the  duty  of  the  Department,  under  the 
said  act,  to  determine,  upon  the  facts  presented,  whether  the  applicant 
here  is  entitled  to  the  protection  of  its  remedial  provisions. 

The  testimony'-  relative  to  the  nature  of  the  claims  of  the  prior  occu- 
pants of  this  tract  is  very  meager  and  unsatisfactory.  It  would 
appear  that  at  the  date  of  the  filing  of  the  map  of  definite  location, 
this  tract  was  in  the  possession  of  one  Duck,  but  whether  he  was 
qualified  to  make  entry  under  the  settlement  laws  is  not  shown.  In 
the  absence  of  such  showing  I  must  hold  that  the  case  as  made  is  not 
sufficient  to  entitle  Pennington  to  the  protection  intended  to  be  granted 
by  the  act  of  March  3,  1887.  Your  office  decision  is  accordingly 
affirmed. 


CuBNUTT  V.  Lawrence. 

Motion  for  review  of  departmental  decision  of  May  11, 1897,  24  L. 
D.,  428,  overruled  by  Secretary  Bliss,  July  27,  1897. 


CONTEST— PREFERRED  RIGHT  OF  ENTRY. 

Hill  r.  Gibson. 

No  preferred  right  is  secured  under  a  contest  filed  daring  the  pendency  of  govem- 
raent  proceedings  against  the  entry  of  record,  if  snch  entry  is  canceled  as  the 
resnlt  of  said  proceedings. 

Secf'etary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  July  ^7, 
{W.  V.  D.)  1897.  (0.  J.  W.) 

On  October  4, 1893,  George  W.  Gibson  made  homestead  entry,  !No. 
1386,  for  the  NE.  J  of  Sec.  15,  T.  29  N.,  11.  7  W.,  Enid,  Oklahoma. 
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Ou  April  lO,  1895,  Gibson  filed  in  the  land  office  at  Enid  an  affidavit 
in  which  he  stated  that  he  had  jast  learned  of  an  unintentional  omis- 
sion upon  his  part  in  the  preparation  of  his  application  and  entry 
papers;  that  he  bad  in  December,  1886,  made  entry  of  a  quarter  sec- 
tion of  land  in  western  Kansas  which  he  had  been  compelled  to  aban- 
don on  account  of  his  poverty  and  the  prevalence  of  drought  in 
that  section;  that  he  had  but  recently  learned  that  these  facts  should 
have  been  made  to  appear  in  his  application  for  second  entry;  that  he 
was  residing  upon  his  last  entry  which  was  made  in  good  faith,  and 
that  there  was  no  contestant  of  his  right,  and  he  prayed  that  his  right 
be  restored,  and  his  entry  held  intact.  This  affidavit  was  forwarded 
to  your  office;  and  on  June  25, 1895,  your  office,  by  letter  '*C"  addressed 
to  the  register  and  receiver  at  Enid,  Oklahoma,  held  that  Gibson's  affi- 
davit furnishe<l  no  description  of  the  land  entered  by  him  in  Kansas 
by  which  it  could  be  identified,  and  that  he  would  be  allowed  thirty 
days  within  which  to  file  a  description,  and  on  failure  to  do  so  within 
said  time,  his  entry  would  be  held  for  cancellation.  Gibson  was  noti- 
fied of  his  right  of  appeal,  but  took  no  action. 

On  March  14, 1896,  your  office  canceled  said  homestead  entry,  by 
letter  ^^C,  of  that  date.  The  registered  letter  notifying  him  of  the 
action  taken,  and  of  his  right  of  appeal,  was  returned  unopened,  as 
reported  by  the  local  officers. 

On  August  4, 1895,  Edward  0.  Hill  filed  affidavit  of  contest  against 
said  entry,  alleging  abandonment,  and  on  October  2, 1895,  the  local 
officers  ordered  a  hearing  for  November  12,  1895.  On  said  day  the 
defendant  was  adjudged  to  be  in  default,  after  personal  service,  and 
contestant  submitted  evidence  in  support  of  his  charge. 

The  local  officers  recommended  the  cancellation  of  the  entry,  and  that 
the  contestant  be  granted  preference  right  of  entry,  and  the  record  was 
forwarded  to  your  office. 

On  March  21,  1896,  your  office  passing  upon  said  record,  held  that, 
as  the  contest  against  the  entry  was  filed  after  the  action  taken  by  your 
office  of  June  25, 1895,  looking  to  the  cancellation  of  the  entry,  and  which 
resulted  in  its  cancellation,  the  contest  should  be  dismissed. 

From  this  decision  Hill  has  appealed,  and  the  only  question  presented 
is,  whether  or  not  under  the  facts  stated  Hill  is  entitled  to  the  prefer- 
ence right  of  entry. 

The  preference  right  of  a  successful  contestant  to  make  entry  of  the 
land  restored  to  the  public  domain,  by  his  contest,  applies  only  to  cases 
where  the  cancellation  of  the  entry  is  not  attributable  to  any  other 
cause,  but  is  the  result  of  the  contest,  and  such  contest  cannot  be 
initiated  pending  an  inquiry  into  the  validity  of  the  entry  by  the  gov- 
ernment of  its  own  motion. 

No  preferred  rights  are  secnred  under  a  contest  filed  during  the  pendency  of 
government  proceedings  against  the  entry  of  record  if  such  entry  is  canceUed  as  the 
result  of  said  proceedings.  Drnry  v.  Shetterly  (9  L.  D.,  211),  and  Arthur  B.  ComiBh 
(9L.D.,  569). 
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The  right  is  partly  as  comjieDsation  for  information  famished,  which 
leads  to  the  cancellation  of  the  entry.  Here  the  defendant  himself 
fnroished  the  information  which  led  to  the  decision  in  which  his  entry 
was  held  for  cancellation,  and  neither  the  information,  nor  the  action 
of  your  office,  was  induced  by  plaintifTs  contest;  for  it  was  not  initiated 
until  after  the  information  was  given  and  the  action  taken  which 
resulted  in  the  cancellation  of  the  entry. 

Tour  office  decision  is  affirmed. 


TIMBER     CULTURE     CONTEST-CHARACTER     OP     LAND-COMPLLAXOE 

WITH  LAW. 

Stbebteb  V.  Eolph's  Heibs. 

A  timber  cnltare  entry  wUl  not  be  canceled  on  a  charge  that  the  land  is  not  devoid 
of  a  natural  growth  of  timber,  if  the  entry,  at  the  time  when  made,  was  in 
due  accordance  with  the  rulings  of  the  Department  aa  to  the  character  of  land 
subject  to  Bach  appropriation. 

During  the  pendency  of  a  timber  cnltare  contest  the  enti'yman  is  not  excused  from 
compliance  with  the  law ;  and  npon  the  death  of  the  entryman  the  law  casts 
apou  his  heirs  the  harden  of  showing  dne  compliance  with  the  terms  of  the 
statute. 

Secretary  Bliss  to  the  Commissioner  of  the  Oeiieral  Land  Office,  July 
(W.  V.  D.)  27,  1897.  (C.  W.  P.) 

I  have  considered  the  appeal  of  the  heirs  of  John  T.  Bolph  from  your 
office  decision  of  November  30, 1896,  holding  for  cancellation  the  timber 
culture  entry,  No.  1361,  of  John  T.  Eolph,  of  the  W.  i  of  the  N  W.  J  of 
Sec.  1,  T.  16  N.,  E.  3  E.,  Lincoln  land  district,  Nebraska. 

It  appears  from  the  record  that  John  T.  Eolph  made  timber  culture 
entry  of  this  land  on  May  23, 1881.  On  August  19, 1895,  Isaac  Streeter 
filed  a  contest  against  said  entry,  alleging,  in  substance,  that  the  sec- 
tion in  which  said  land  is  situated  is  not  devoid  of  natural  timber,  and 
that  said  Eolph  never,  at  any  time,  plowed,  cultivated,  planted  trees  or 
seeds  on  the  same,  and  has  failed  to  make  final  proof  within  the  time 
required  by  law. 

John  T.  Eolph  died  on  March  21, 1889,  and  notice  of  this  contest  was 
served  on  his  heirs,  who  appeared  by  attorney  at  the  hearing  before 
the  local  officers,  and  defended  the  entry. 

The  local  officers  found  that  ^'  the  first  allegation  was  not  sustained 
by  the  evidence,  and  that  Eolph  had  utterly  failed  to  comply  with  the 
timber  culture  law  in  planting  trees,  etc.,  and  had  failed  to  make  final 
proof  within  thirteen  years,"  and  recommended  the  cancellation  of 
timber  culture  entry  Ko.  1361. 

The  heirs  of  Eolph  appealed.  Your  office  affirmed  the  judgment 
of  the  local  officers.  A  further  appeal  brings  the  case  before  the 
Department. 
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For  the  early  history  of  this  entry  reference  is  made  to  the  case  of 
Streeter  r.  Rolph,  21  L.  D.,  10. 

The  evidence  as  to  whether  the  land  at  the  time  of  entry  was  legaUy 
snbject  thereto  is  conflicting,  but  by  a  preponderance  of  the  testimony, 
it  appears  that  there  is  a  draw  or  low  piece  of  ground  passing  over  the 
!NW.  ^  of  said  section,  and  that  at  the  time  of  Bolph's  timber  culture 
entry  there  were  four  or  five  bunches  or  clusters  of  willow  trees  of 
natural  growth,  perhaps  about  twenty  trees,  growing  along  this  draw, 
and  a  few  cotton  wood  trees  near  its  banks;  that  there  were  several 
hundred  ash  trees,  scattered  over  about  seven  or  eight  acres,  growing 
in  clusters. 

In  the  case  of  Blenkner  v.  Sloggy,  2  L.  D.,  267,  the  trees,  some  six 
hundred  ash,  oak,  and  underbrush,  were  scattered  over  five  or  eight 
acres,  and  the  entry  was  allowed. 

In  the  case  of  Bartch  v.  Kennedy,  3  L.  D.,  437,  it  was  found  that  there 
were  from  five  to  six  acres  of  trees  of  different  kinds,  and  it  was  held 
that  the  testimony  failed  to  show  such  a  natural  growth  of  timber  as 
would  make  a  timber  culture  entry  illegal. 

In  the  case  of  Crottinger  v,  Lowe,  11  L.  D.,  426,  it  was  shown  that 
there  was  a  small  stream  flowing  through  the  tract,  and  that  along  its 
slope  there  grew  some  water-elm,  cottonwood,  ash,  and  box-elder  trees. 
The  entry  was  made  in  1883,  and  it  was  held  that  the  case  came  under 
the  liberal  rulings  of  the  Department,  which  prevailed  prior  to  October 
11, 1887,  when  the  case  of  James  Spencer  (6  L.  D.,  217)  was  decided. 

In  the  case  of  Kichols  v.  Geddes,  16  L.  D.,  42,  the  evidence  showed 
that  the  section  contained  scattered  clumps  of  live  oak,  sycamore,  and 
willows,  most  of  them  small  in  size,  and  of  the  character  of  brush.  It 
was  held  that,  under  the  rale  of  the  Department  which  prevailed  when 
the  entry  was  made  (May,  1887),  it  was  properly  allowed. 

In  the  case  at  bar,  at  the  time  the  entry  was  made,  the  liberal  rulings 
of  the  Department  prevailed,  and  in  accordance  with  the  decisions 
cited,  I  am  of  opinion  that  the  entry  was  properly  allowed. 

Upon  the  charge  of  failure  to  comply  with  the  timber  culture  law, 
there  is  but  little  conflict  in  the  testimony  submitted.  Byron  Streeter 
and  John  T.  Eolph  are  both  dead.  Bolph  died  March  21, 1889.  Byron 
Streeter  went  upon  the  land  in  1871,  and  his  famUy  have  since  lived 
there.  Bolph  settled  on  the  land  in  1874,  and  his  family  have  lived 
there  ever  since. 

The  evidence  shows  that  John  T.  Eolph,  in  his  life  time,  attempted 
several  times  to  plow  the  land  and  was  prevented  by  Byron  Streeter; 
that  in  1882  he  went  upon  the  land  in  the  night  time  and  did  some 
plowing.  In  1883  and  1884  or  1885,  he  attempted  to  plow,  but  Byron 
Streeter  would  not  let  him.  Since  then,  until  after  the  contest  was 
instituted,  when  0.  W.  Crawford,  a  son-in-law  of  Rolph,  plowed  about 
two  acres,  neither  John  T.  Rolph  nor  any  of  his  heirs  have  done,  or 
attempted  to  do  any  work  upon  the  claim. 
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It  is  contended  that  the  heirs  were  not  required  to  cultivate  the 
land,  because  of  the  pendency  of  the  application  of  Byron  Streeter  for 
reinstatement  of  his  homestead  entry.  But  it  is  well  settled  that  dur- 
ing the  i>endency  of  a  timber  culture  contest,  the  entryman  is  not 
excused  from  complying  with  the  law  (Byrne  v.  Dorward,  5  L.  D.,  104; 
Simms  v,  Busse,  14  L.  D.,  429),  and  upon  the  death  of  the  entryman 
the  law  casts  upon  his  heirs  the  burden  of  showing  compliance  with 
the  law.    Babuck  v.  Cass,  5  L.  D.,  398. 

Then,  it  is  urged  that  your  office  decision  is  in  conflict  with  the  order 
made  by  the  Department  in  the  case  of  Streeter  v.  Bolph,  supra,  which, 
it  is  alleged,  <<  gave  to  the  heirs  of  Bolph  the  right  to  make  proof  upon 
future  compliance  with  law."  But  the  only  question  in  that  case  was, 
whether  Streeter's  possession  of  the  land  and  his  improvements  thereon 
operated  to  prevent  Bolph  from  making  timber  culture  entry.  The 
Department  held  that  the  effect  of  Mrs.  Green's  relinquishment  of  her 
entry  was  to  restore  the  quarter-section  covered  by  it  to  the  public 
domain  and  render  it  subject  to  entry  by  any  qualified  applicant;  that 
Streeter's  former  void  entry  was  no  bar  to  his  right  to  make  second 
entry  of  the  same  land  if  he  had  sought  to  do  so;  that  Streeter's  pos- 
session did  not  prevent  Bolph's  right  to  make  timber  culture  entry, 
subject  to  Streeter's  right  to  make  homestead  entry,  within  three 
months,  because  of  prior  settlement.  Streeter  having  taken  no  steps 
to  place  his  claim  of  record  within  three  months  by  filing  contest  or 
otherwise,  and  having  allowed  several  years  to  elapse  before  moving 
to  reinstate  his  original  entry,  is  too  late  as  against  the  rights  of  an 
intervening  entryman,  it  appearing  from  the  record  and  evidence  that 
he  did  have  written  notice  of  the  fact  that  his  entry  was  held  for  can- 
cellation, and  that  he  did  not  appeal.    It  is  added : 

Rolph's  rights  are  parely  legal  and  it  seems  to  be  a  great  hardship  for  Streeter  to 
lose  his  home  and  his  valaable  improvement's,  but  he  has  been  guilty  of  sach  laches 
as  to  Fender  the  hardship  remediless,  in  the  presence  of  intervening  rights. 

Your  office  decision  is  accordingly  affirmed. 


RATLHOAI)  GRANT-INDBMNITT  TVirnDRATVAL.— ADJUSTMENT. 

NoBTKEBN  Pacific  R.  R.  Co.  v.  St.  Paul,  Minneapolis  and  Man- 
itoba Ry.  Co.  et  al. 

An  indemnity  withdrawal  for  the  benefit  of  the  Northern  Pacific  grant  is  in  viola- 
tion of  the  terms  of  said  grant,  and  inoperative  as  against  an  authorized 
withdrawal  on  behalf  of  another  grant. 

If  the  Northern  Pacific  company,  in  the  selection  of  indemnity,  waives  the  privilege 
conferred  by  the  order  of  May  28, 1883,  dispensing  with  the  specification  of  loss, 
and  assigns  a  basis  which  proves  to  be  invalid,  it  is  not  entitled  to  plead  the 
protection  of  said  order. 
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The  right  of  said  company  to  select  indemnity  within  the  second  helt  cannot  be 
recognized,  unless  it  is  made  to  appear  that  the  loss  Bi>ecifiedy  as  the  basis  of 
snch  selection,  Is  the  result  of  a  disposal  occurring  in  the  interval  between  the 
date  of  the  granting  act  and  that  of  definite  location. 

On  account  of  the  consolidation  of  the  Northern  Pacific  and  Lake  Superior  lines  of 
railroad  between  Thomson  and  Duluth,  the  grant  to  the  first  named  company 
must  be  charged  with  all  lands  received  by  the  latter  company,  between  said 
points,  under  its  prior  grant,  and  for  the  lands  so  taken  by  said  company, 
whether  within  its  primary  or  indemnity  limits,  the  Northern  Pacific  is  not 
entitled  to  indemnity. 

Secretary  Bli8S  to  the  Commissioner  of  the  General  Land  Office^  July  27^ 
(W.  V.  D.)  1897.  (J.  L.  McO.) 

Your  office,  by  letter  of  June  26j  1895,  took  action  upon  Northern 
Pacific  indemnity  list  No.  24,  St.  Cloud  land  district,  Minnesota,  filed 
November  6, 1883,  embracing  4657.45  acres. 

The  Northern  Pacific  Railroad  Company  has  appealed  from  said 
action,  in  so  far  as  regards  three  of  the  tracts  embraced  in  said  list. 

The  SW.  J  of  the  SE.  J  of  Sec.  11,  T.  128,  R.  34,  is  within  the  indem- 
nity  limits  of  both  the  Northern  Pacific  Railroad  and  the  St  Paul, 
Minneapolis  and  Manitoba  Railway,  St.  Vincent  Extension.  It  was 
free  from  all  claim  at  the  date  of  the  withdrawal  for  the  benefit  of  the 
two  companies  named.  The  decision  of  your  oiUce,  appealed  from,  held 
that,  inasmuch  as  the  withdrawal  for  the  latter  company  was  author- 
ized, while  that  for  the  Northern  Pacific  Railroad  was  without  authority 
of  law,  the  St.  Vincent  company's  selection  would  be  allowed,  and  the 
Northern  Pacific  Company's  rejected. 

From  this  branch  of  your  office  decision  the  Northern  Pacific  Com- 
pany appeals,  alleging,  (1)  that  it  was  error  to  hold  that  there  was  no 
authority  of  law  for  the  withdrawal  of  said  lands  for  said  company. 

In  this  respect  your  office  decision  was  correct,  as  has  been  held  by 
the  Department  in  the  case  of  Jennie  L.  Davis  (19  L.  D.,  87),  and  many 
others. 

Appellant  alleges  (2)  it  was  error  to  hold  that  the  selection  by  the  St. 
Paul,  Minneapolis  and  Manitoba  Company  should  stand  and  that  of 
the  Northern  Pacific  Company  be  rejected. 

The  decision  in  this  respect  was  correct,  as  was  decided  by  the  Depart- 
ment in  the  essentially  similar  case  of  the  St.  Paul,  Minneapolis  and 
Manitoba  Railway  Company  v.  Keslik  (19  L.  D.,  275). 

The  Northern  Pacific  Railroad  Company  appeals,  ftirther,  from  so 
much  of  your  office  decision  as  rejects  its  application  to  select  the  NW. 
J  of  the  NW.  J  of  Sec.  15,  T.  128,  R.  34,  for  the  same  reason  as  given 
in  connection  with  the  preceding  tract;  also  for  the  further  reason : 

That  said  tract,  having  been  withdrawn  for  the  Northern  Pacific  Railroad  Com- 
pany December  26,  1871,  and  selected  by  the  company  November  5,  1883,  which  filed 
ro-nrranged  list  describing  lost  lands  June  16, 1892,  it  has  the  better  right  to  the  land — 
tlic  St.  Panl,  Minneapolis  and  Manitoba  company  not  having  made  its  selection  until 
Maich  25,  1885,  and  filed  re-arranged  list  until  June  6,  1894. 
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The  withdrawal  for  the  benefit  of  the  Northern  Pacific  Company  was 
uDanthorized  by  law,  and  of  no  effect  (supra).  The  tract  was  with- 
drawn for  the  benefit  of  the  St.  Paul,  Minneapolis  and  Manitoba 
Company  (St.  Vincent  Extension)  by  your  office  letter  of  February  6, 
1^72,  aud  remained  withdrawn  until  May,  1891.  Prior  to  the  revoca- 
tion  of  the  withdrawal,  the.last  named  company  (on  March  25,  1885) 
selected  the  land.  It  is  true  that  the  selection  of  that  date  designated 
^^ubolk"  the  losses  forming  the  bases  for  such  selections.  But  the 
Department  has  held  that 

indenmity  selections  accompanied  by  designation  of  losses  in  bnlk,  made  prior  to 
the  specific  departmental  requirement  that  lost  lands  should  be  arran^d  tract  for 
tract  with  the  lands  selected;  operate  to  protect  the  right  of  the  company  as  against 
Bubaequent  applications  to  enter,  made  prior  to  said  requirement,  and  the  re-arrange- 
ment of  losses  in  accordance  therewith 

(St  Paul,  Minneapolis  and  Manitoba  By.  Go.  v.  Lambeck,22  L.D.,  202, 
syllabus). 

Under  the  directions  given  in  the  La  Bar  case  (17  L.  D.,  406),  the 
St  Paul,  Minneapolis  and  Manitoba  Railway  Company  was,  in  Decem- 
ber, 1893,  called  upon  to  re-arrange  its  indemnity  selections  so  as  to 
designate,  tract  for  tract,  the  lands  lost  in  place,  in  lieu  of  whicb  selec- 
tions had  been  made.  Responsive  to  this  call  the  company,  on  June 
6, 18d4,  filed  the  list  now  under  consideration,  in  which  the  same  losses 
were  used  that  constituted  the  bases  of  selection  in  its  former  list  (of 
March  25, 1885),  but  re-arranged  so  as  to  show  the  losses  tract  for  tract. 
The  company's  rights  under  its  selection  of  1885  were  therefore  duly 
protected. 

The  Northern  Pacific  company  appeals,  fiirther,  from  so  much  of  your 
office  decision  as  rejects  its  claim  to  the  SE.  ^  of  the  NW.  ^  and  lots  1 
and  2  of  Sec.  13,  T.  123,  E.  35. 

This  tract  was  within  the  primary  limits  of  the  grant  to  the  St.  Paul, 
Minneapolis  and  Manitoba  Railway  Company  (St.  Vincent  Extension) ; 
but  at  the  date  when  the  right  of  that  company  would  otherwise  have 
attached  (December  19, 1871),  it  was  embraced  in  the  homestead  entry 
of  one  Washington  Morse,  made  November  1, 1865*,  and  canceled  March 
24, 1874.    It  was  therefore  excepted  from  said  grant. 

The  land  is  also  within  the  second  indemnity  limits  of  the  grant  to 
the  Northern  Pacific  Bailroad  Company,  which  applied  to  select  the 
same,  per  list  24  (supra)^  on  November  5, 1883. 

On  September  6, 1884,  Lars  H.  Stenoien  made  homestead  entry  for 
said  tract.  Final  certificate  was  issued  May  28, 1890,  and  the  papers 
transmitted  to  your  office. 

An  examination  of  said  papers  disclosed  the  conflict  between  said 
entry  and  the  claim  of  the  railroad  company;  whereupon  your  office 
ordered  a  hearing  to  ascertain  the  status  of  the  land  at  the  date  of  the 
company's  application  to  select  (Noven^ber  5, 1883,  supra). 

From  said  decision  ordering  a  hearing  Stenoien  appealed  to  the 
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Department — ^whicb,  on  May  12,  1891,  dismissed  said  appeal,  on  the 
ground  of  its  having  been  taken  from  an  interlocutory  proceeding  by 
your  office,  and  directed  that  the  hearing  proceed  (12  L.  D.,  495). 

Said  hearing  was  had  on  July  28, 1891,  all  parties  in  interest  being 
present.  Upon  the  testimony  taken  the  local  officers  decided  in  favor 
of  Stenoien. 

The  company  appealed  to  your  office,  which  found  that  Stenoien  was 
a  citizen  of  the  United  States;  that  be  settled  on  the  land  in  1881,  and 
has  continued  to  reside  thereon  and  cultivate  and  improve  the  same 
ever  since,  using  it  as  a  home  for  himself  and  his  family;  and  your 
office  holds  that  his  claim  based  upon  such  residence,  cultivation,  and 
improvement  defeated  the  company's  right  of  selection. 

Counsel  for  the  company  direct  attention  to  the  fact  that  at  the  hear- 
ing the  witnesses  for  the  entfyman  were,  besides  himself,  Hans  Larson, 
the  father  of  the  entryman;  Goston  Nelson  and  Lars  Peterson,  his 
cousins;  and  asserts  that  <Hhe  testimony  given  in  final  proof  and  that 
given  at  the  hearing  subsequently  had  is  wholly  irreconcilable  and 
absolutely  contradictory."  Hence,  they  contend,  such  testimony  ought 
not  to  be  relied  upon  and  made  the  basis  of  a  decision. 

As  I  view  the  case,  it  will  not  be  necessary  to  consider  the  veracity 
of  the  witnesses  in  order  to  arrive  at  a  conclusion  therein.  It  will  be 
sufficient  to  consider  the  question  of  the  validity  of  the  selection,  by 
inquiring  whether  the  company  has  in  reality  suffered  any  loss  for 
which  it  has  a  claim  for  indemnity  under  the  granting  act. 

Counsel  for  the  company  contend,  in  substance,  that  it  is  immaterial 
whether  or  not  the  loss  specified  was  valid,  inasmuch  as  the  depart- 
mental order  of  May  28, 1883  (12  L.  D.,  196),  relieved  said  comx)any  from 
the  necessity  of  specifying  losses.  But  the  Department  has  held,  in  the 
case  of  the  Northern  Pacific  R.  R.  Co.  v,  Larson  (19  L.  D.,  233),  that 
where  the  company  waives  the  privilege  conferred  by  the  order  of  May 
28, 1883,  and  designates  a  basis,  which  basis  proves  to  be  invalid,  it  is 
not  entitled  to  plead  the  protection  of  said  order.  If  it  should  be 
found  that  the  basis  in  the  case  at  bar  was  invalid,  it  would  come 
within  the  above  ruling. 

Furthermore,  the  order  of  withdrawal  issued  by  your  office  for  this 
portion  of  the  line  of  road  (on  December  12, 1871),  even  if  it  had  been 
authorized  by  law,  could  not  have  affected  the  land  here  in  controversy, 
for  the  reason  that  it  was  then  embraced  in  the  homestead  entry  of 
Washington  Morse,  made  November  1,  1865,  and  canceled  March  24, 
1874  {supra) ;  and  the  order  of  May  28, 1883,  did  not  apply  to  such  lands* 
(Northern  Pacific  R.  R.  Co.  v.  John  O.  Miller,  on  review,  11  L.  D.,  428.) 

The  list  (No.  24,  St.  Cloud  district,  Minnesota),  as  re* arranged,  sets 
forth  that  the  selection  of  lots  1  and  2  and  the  SE.  J  of  the  NE.  J  of 
Sec.  13,  T.  128,  R.  35,  was  based  upon  the  alleged  loss  of  the  NW.  J  of 
the  S W.  4  and  the  S.  J  of  the  SW.  i  of  Sec.  17,  T.  61  N.,  R.  17  W.,  same 
land  district. 
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The  land  last  described  appears,  upon  an  investigation  of  the  maps 
of  your  office,  to  be  situated  within  the  twenty-mile  (indemnity)  limits 
of  the  grant  to  the  Lake  Superior  and  Mississippi  (formerly  St.  Paul 
and  Duluth)  Eailroad  Company. 

The  records  of  your  office  show  further  that  said  land  was  withdrawn 
for  the  benefit  of  said  (Lake  Superior  and  Mississippi)  railroad  company 
on  May  26, 1864 — ^which  was  more  than  a  month  prior  to  the  date  (July 
2y  1864)  of  the  grant  to  the  Northern  Pacific  Eailroad  Company. 

The  joint  resolution  of  May  31, 1870  (16  Stat.,  378),  provided,  among 
other  things,  that  the  Korthern  Pacific  Eailroad  Company  might 
receive  indemnity  (in  States  through  which  it  passed)  inside  the  forty- 
mile  limits  and  outside  the  thirty-mile  limits  of  the  road,  for  lands  sold, 
reserved,  or  otherwise  disposed  of,  subsequently  to  the  date  of  the 
granting  act  and  prior  to  that  of  the  definite  location  of  the  road;  in 
accordance  with  which  the  Department  has  held  that  the  right  to  select 
indemnity  within  the  second  belt  can  not  be  recognized  unless  it  is  made 
to  appear  that  the  loss  specified  as  the  basis  for  such  selection  resulted 
from  a  disi>osal  occurring  in  the  interval  between  the  date  of  the 
granting  act  and  that  of  definite  location.  (See  Northern  Pacific  E.  E. 
Co.,  18  L.  D.,  596;  same  v.  Larson,  19  L.  D.,  233.) 

As  the  land  designated  as  the  basis  for  the  selection  now  in  contro- 
versy was  reserved,  by  withdrawal  for  the  benefit  of  the  Lake  Superior 
and  Mississippi  company,  prior  to  the  date  of  the  grant  to  the  Northern 
Pacific  Company,  and  is  opposite  that  part  of  the  line  between  Thom- 
son Junction  and  Duluth,  said  tract  could  not  inure  to  the  benefit  of 
the  last-named  company,  nor  can  indemnity  therefor  be  allowed  within 
the  second  indemnity  belt. 

The  Department  has  recently  rendered  several  decisions  bearing 
directly  upon  the  status  of  lands  within  the  overlapping  limits  of  the 
Northern  Pacific  grant  and  the  Lake  Superior  and  Mississippi  grant. 
The  syllabus  of  a  decision  rendered  on  August  27, 1896,  reads  as  follows 
(23  L.  D.,  204) : 

In  the  adjustment  of  the  grant  to  the  Northern  PaoiiiCy  between  Thomson's  Jnnc- 
tioD  and  Dalath,  the  land  covered  by  the  prior  grant  to  the  Lake  Superior  Company 
must  be  deducted,  so  that  between  said  points  the  Northern  Pacific  Company  will 
take  only  the  granted  lands  within  the  lateral  limits  of  its  own  grant  which  fall 
outside  the  limits  of  the  former  grant,  and  will  be  entitled  to  indemnity  only  for 
losses  sustained  outside  the  limits  of  the  former  grant. 

To  the  same  effect  is  the  departmental  decision  of  October  29, 1896 
(23  L.  D.,  428). 

The  fact  that  tlie  land  now  in  controversy  is  situated  outside  the 
granted  limits  and  within  the  indemnity  limits  of  the  Lake  Superior 
aud  Mississippi  Bailroad  does  not  alter  the  case.  In  returning  unap- 
proTed  list  No.  19,  Northern  Pacific  Eailroad  Company,  St.  Cloud  land 
district,  on  November  17,  1896  (24  L.  D.,  320),  after  quoting  in  part 
the  provisions  of  section  3  of  the  act  of  July  2, 1864,  and  a  paragraph 
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of  the  decision  last  above  cited  (relating  to  the  Lake  Superior  and 
Mississippi  Eaikoad  Company),  the  Secretary  adds: 

The  intention  of  Congress  evidently  was  to  provide  against  making  a  doable 
grant  where  two  land  grant  railroads  were  foond  to  be  upon  the  same  general  line; 
and  this  can  only  be  arrived  at  by  charging  to  the  Northern  Pacific  all  lunds 
received  by  the  company  to  which  the  first  grant  was  made,  opposite  the  portion  of 
the  lines  which  are  similar,  whether  within  the  primary  or  indemnitff  limits  of  that 
grant. 

Thus  the  Department  has  decided  that  the  Northern  Pacific  Rail- 
road Company  had  no  right  to  select  lands  in  lien  of  lands  alleged  to 
have  been  lost  in  place,  which  were  in  the  same  situation,  as  regards 
the  Lake  Superior  and  Mississippi  Eailroad,  as  that  which  formed  the 
basis  for  the  attempted  selection  by  the  Northern  Pacific  Railroad 
Company  of  the  land  here  in  controversy,  claimed  by  Stenoien. 
Hence,  whether  Stenoien's  residence,  cultivation  and  improvements 
were  snlficient  to  bar  selection  by  the  company  or  not,  its  claim 
thereto  must  be  held  invalid. 

For  the  reasons  herein  given  (rather  than  for  those  set  forth  by  your 
office),  the  decision  of  your  office,  disallowing  the  claim  of  the  com- 
pany, and  holding  Stenoien's  homestead  entry  intact,  is  affirmed. 


RAILROAD  GRANT— LAND  EXCEPTED-MINKRAL  CI4AIM. 

Sanders  v.  Northern  Pagifio  R.  R.  Go. 

A  mineral  application  made  after  the  filing  of  the  map  of  general  ronte,  and  prior  to 
definite  location,  and  pending  at  the  latter  date,  is  a  claim  under  the  excepting 
clause  in  the  grant  to  the  Northern  Pacific  that  operates  to  exclude  the  laud 
covered  thereby  from  said  grant. 

Secretary  Bliss  to  the  Commissioner  of  the  Oeneral  Land  Office^  July  28^ 
(W.  V.  D.)  1897.  (F.  W'.  O.) 

Upon  the  petition  for  certiorari  filed  by  the  Northern  Pacific  Railroad 
Company,  the  case  of  Junius  G.  Sanders  against  said  company,  involv- 
ing the  NW.  1  of  Sec.  21,  T.  10  N.,  R.  3  W.,  Helena  land  district,  Mon- 
tana,  was  ordered  to  be  forwarded  to  this  Department  upon  the  appeal 
filed  by  said  companj'-  from  your  office  decision  of  April  19, 1892,  hold- 
ing said  tract  to  have  been  excepted  from  the  operation  of  its  grant. 
(15  L.  D.,  187.) 

In  said  order  the  facts  relative  to  the  status  of  said  tract,  and  the 
previous  proceedings  had  thereon,  is  fully  set  out.  The  sole  question 
raised  by  the  appeal  was  whether  certain  mineral  applications  made 
after  the  filing  of  the  map  of  general  route,  February  21, 1872,  and 
before  the  definite  location  of  the  road,  July  6, 1882,  which  applications 
had  not  been  canceled  at  the  latter  date,  served  to  except  the  tract 
embraced  in  said  applications  from  the  operation  of  the  grant  to  said 
company. 
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The  Northern  Pacific  Bailroad  Company  having  brought  an  action 
in  the  courts  to  recover  possession  of  the  tract  involved  in  this  case, 
action  was  suspended  by  this  Department  to  await  the  result  of  the 
ease  in  the  courts.  The  case  begun  by  the  company  was  duly  prose- 
cuted to  the  Supreme  Court  of  the  United  States,  resulting  in  its 
decision  of  April  19,  1897  (166  U.  S.,  621),  in  which  it  was  held  that  the 
land  in  question  was  embraced  in  a  claim  at  the  date  of  the  filing  of 
the  map  of  definite  location  within  the  meaning  of  the  excepting  clause 
contained  in  the  grant  of  July  2,  1864  (13  Stat.,  365),  and  did  not, 
therefore,  pass  to  the  railroad  company  under  said  grant. 

In  view  thereof,  further  consideration  of  the  case  by  this  Depart- 
ment is  unnecessary,  and  the  record  is  herewith  returned  with  direc- 
tions that  the  tract  involved  therein  be  disposed  of  without  regard  to 
the  claims  set  up  by  the  company  under  its  grant. 


I^BEST  FIKES— ACT  OF  FEBRITARY  84,  189T. 

Notice  to  the  Public. 

Department  of  the  Interior, 
General  Land  Office, 
Washington,  J).  (7.,  July  28,  1897. 

The  attention  of  the  public  is  called  to  the  fact  that  immense  areas 
of  the  public  forests  are  annually  destroyed  by  fire,  originating,  in 
many  instances,  through  the  carelessness  of  prospectors,  campers,  hunt- 
ers, sheep-herders,  and  others;  while  in  some  cases  the  fires  are  started 
with  malicious  intent. 

Warning  is  hereby  given  that  the  origin  of  all  forest  fires  will  be 
closely  investigated,  and,  where  the  fire  is  ascertained  to  have  origi- 
nated through  carelessness  or  design,  the  persons  implicated  will  be 
prosecuted  to  the  full  extent  of  the  law. 

The  public  generally  is  requested  to  aid  the  officers  of  the  Govern- 
ment in  its  efforts  to  check  the  evil  referred  to,  and  in  the  punishment 
of  all  offenders. 

The  Act  of  Congress,  approved  February  24, 1897,  entitled  "An  Act 
to  prevent  forest  fires  on  the  public  domain,^  is  as  follows : 

Be  it  enacted  by  the  Senate  and  House  of  JRepreBeniatives  of  the  Vnited  States  of  America 
in  Congress  assembled,  That  any  person  who  shall  wilfully  or  maliciously  set  on  fire, 
or  cause  to  be  set  on  fire,  any  timber,  anderbrushi  or  grass  upon  the  public  domain, 
or  shall  carelessly  or  negligently  leave  or  suffer  fire  to  burn  unattended  near  any 
timber  or  other  inflammable  material,  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  upon  conviction  thereof  in  any  district  court  of  the  United  States  having 
jurisdiction  of  the  same,  shall  be  fined  in  a  sum  not  more  than  fivo  thousand  dollars 
or  be  imprisoned  for  a  term  of  not  more  than  two  years,  or  both. 

8ec.  2.  That  any  person  who  shall  build  a  camp  fire,  or  other  fire,  in  or  near  any 
forest,  timber,  or  other  inflammable  material  upon  the  public  domain,  shall,  before 
breaking  camp  or  leaving  said  fire,  totally  extinguish  the  same.    Any  person  failing 
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to  do  MO  shall  be  deemed  guilty  of  a  xuiBdemeanor,  and  npon  conviction  thereof  in 
any  district  conrt  of  the  United  States  having  jurisdiction  of  the  same,  shall  be 
fined  in  a  sum  not  more  than  one  thousand  dollars,  or  be  imprisoned  for  a  term 
of  not  more  than  one  year,  or  both. 

Sec.  3.  That  in  all  cases  arising  under  this  act  the  fines  collected  shall  be  paid 
into  the  public-school  fund  of  the  county  in  which  the  lands  where  the  offense  was 
committed  are  situate. 

BiNGBB  Hermann, 
Oanimissioner  of  the  General  Land  Office, 
Approved: 

C.  N.  Bliss, 

Secretary  of  the  Interior, 


PRACTICE— NOnCB— PUBLICATION— MOTION  TO  DISMISS. 

Smith  v.  Murphy. 

The  affidavit  required  as  the  basis  of  an  order  for  the  publication  of  a  notice  may  be 
made  by  any  person  who  possesses  the  requisite  information. 

A  formal  order  for  the  publication  of  notice  is  not  essential.  It  is  sufficient  if  the 
local  officers  authorize  the  publication  either  by  formal  order  or  verbally. 

If,  on  the  conclusion  of  the  contestant's  testimony,  the  contestee  moves  a  dismissal, 
on  the  ground  that  the  evidence  submitted  does  not  warrant  a  judgment  of  can- 
cellation, and  said  motion  is  overruled,  the  contestant  should  be  given  an 
opiK>rtunity  to  submit  evidence  in  support  of  the  entry. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Lo/nd  Office j  July  28, 
(W.V.D.)  1897.  (C.  W.  P.) 

On  September  19, 1893,  Peter  J.  Murphy  made  homestead  entry,  No. 
136,  of  the  FW.  J  of  Sec.  34,  T.  27  N.,  E.  14  W.,  Alva  land  district, 
Oklahoma  Territory. 

On  December  17, 1894,  Enthie  O.  Smith  filed  an  affidavit  of  contest 
against  said  entry,  alleging  abandonment. 

On  Febmary  14, 1895,  John  H.  Gilmore,  claiming  to  act  as  agent  for 
contestant,  filed  an  affidavit, '<  to  secure  service  by  publication,"  in 
which  he  says: 

That  he  is  well  acquainted  with  the  tract  of  land  embraced  in  the  contest  above 
set  out.  He  further  says  that  he  is  acquainted  in  that  neighborhood  and  has  talked 
with  people  who  would  be  most  likely  to  know  of  the  address  of  the  above  named 
Peter  J.  Murphy,  and  that  all  of  them  tell  him  that  he  is  not  now  in  the  Territory 
of  Oklahoma  and  that  they  do  not  know  where  he  is.  That  personal  service  could 
not  be  made  upon  him  in  the  said  Territory.  That  affiant  has  talkeil  with  a  number 
of  the  people  and  that  he  does  not  know  where  the  said  Murphy  is,  and  that  he  is 
unable  to  learn  where  he  is.  That  to  this  affiant's  best  knowledge  Murphy's  last 
known  residence  was  Ft.  Omaha,  Neb. 

Publication  of  notice  was  thereupon  ordered  and  made. 
On  May  8, 1895,  a  hearing  was  had  before  the  register  and  receiver. 
The  contestant  appeared  in  person  and  by  attorney  and  the  defendant, 
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specially,  by  attorney,  who  moved  to  qaash  the  service  of  notice  and 
dismiss  the  contest, 

for  the  reason  that  no  sufficient  affidavit  for  publication  was  ever  made^  and,  as  far 
as  shown,  no  legal  ground  existed  for  such  serrice,  and  for  the  farther  reason  that 
DO  sufficient  service  has  been  made. 

This  motion  was  overmled.  The  contestee  excepted.  The  contest- 
ant then  submitted  her  testimony  and  contestee's  attorney  demurred  to 
the  evidence,  and  moved  to  dismiss  the  case,  ''for  the  reason  that  the 
evidence  does  not  establish  the  facts  sufficient  to  entitle  the  contestant 
to  recover  in  this  action."  This  motion  was  not  decided  by  the  register 
and  receiver  upon  the  trial,  but,  on  July  22,  following,  they  rendered  a 
decision  holding  ''  that  the  entryman  has  abandoned  the  tract  of  land 
involved  for  a  period  of  more  than  six  months  next  preceding  the  serv- 
ice of  notice  herein,"  and  recommended  that  the  entry  be  canceled. 

An  appeal  was  taken  by  the'  contestee,  and,  on  February  20, 1896, 
your  office  affirmed  the  judgment  of  the  register  and  receiver. 

The  case  is  now  before  the  Department  on  appeal  from  your  office 
decision. 

The  appeal  raises  a  question  as  to  the  sufficiency  of  the  notice  of 
contest.  It  is  urged:  (Ist)  That  the  affidavit  should  have  been  made 
by  the  contestant  or  her  attorney;  (2d)  That  the  statement  of  facts  in 
the  affidavit  does  not  famish  a  basis  for  an  order  of  publication;  (3d) 
That  there  being  no  order  for  the  publication,  it  was  without  authority. 

Upon  the  first  point,  it  is  settled  that  the  affidavit  may  be  made  by 
any  person  who  possesses  the  requisite  information.  Bradford  v.  Ale- 
shire,  15  L.  D.,  238;  Wagers  v.  Nelson,  22  L.  D.,  566. 

Upon  the  second  point,  I  think  the  allegations  in  the  affidavit  were 
a  warrant  sufficient  for  the  order  of  publication.  See  Wagers  v.  Nel- 
son, supra. 

Upon  the  last  point,  the  attorney  for  the  contestee  is  in  error.  The 
record  shows  that  publication  was  ordered.  A  formal  order  is  not 
essential.  It  is  sufficient  if  the  local  officers  authorize  the  publication, 
either  by  formal  order  or  verbally.    Olsen  t».  Eagan,  21  L.  D.,  277. 

It  is  assigned  as  error  by  contestee,  in  his  appeal  to  the  Department, 
that  it  was  error  in  the  local  officers  to  render  a  decision  on  the  merits 
of  the  contest  without  giving  him  an  opportunity  to  submit  evidence 
in  his  own  behalf,  and  that  your  office  erred  in  sustaining  the  decision 
of  the  local  officers  and  cancelling  his  entry.  I  am  of  opinion  that  this 
objection  is  well  taken.  By  the  decision  of  the  register  and  receiver 
the  motion  to  dismiss  was  in  effect  overruled.  An  opportunity  should 
then  have  been  given  to  the  contestee  to  offer  evidence  in  defence  of  his 
entry.    Lein  v,  Botton,  13  L.  D.,  40;  Bradford  v.  Aleshire,  18  L.  D.,  78. 

You  will  therefore  direct  the  register  and  receiver  to  continue  the 
hearing  in  the  case,  after  giving  both  parties  due  notice  of  the  time 
set  for  the  hearing,  and,  if  the  contestee  fails  to  ofi*er  evidence  in  sup- 
port of  his  entry,  it  will  be  canceled. 

The  decision  appealed  from  is  modified  accordingly. 
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PRACTICE— APPEAL— CERTIORABI. 

Patterson  r.  Beacom  et  al. 

An  appeal  A*om  a  deciBlon  of  the  local  office  operates  to  divest  said  office  of  its  jaris- 
diction  in  the  case;  and  the  withdrawal  of  appeal  on  the  part  of  one  of  the 
appellants  therein  will  not  reinvest  said  office  with  jnrisdiction. 

A  writ  of  certiorari  may  properly  issue  to  the  local  office  in  a  case  that  requires  such 
action. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  July  28^ 
( W.  V.  D.)  1897.  (G.  B.  G.) 

George  W.  Patterson,  claimant  under  act  of  Congress  approved 
March  3, 1887  (24  Stat.,  556),  for  tbe  SW.  J  of  Sec.  3,  T.  97,  R.  42, 
O'Brien  county,  Iowa,  bas  applied  to  the  Department  for  a  writ  of  cer- 
tiorari to  the  local  laud  office  at  Des  Moines,  Iowa:  ^^To  direct  the 
present  register  and  receiver  of  the  United  States  Land  Office  at  Des 
Moines,  Iowa,  to  certify  to  the  Hon.  Secretary  the  proceedings''  in  the 
above  styled  case. 

The  application  is  in  all  respects  regular,  and  it  is  set  out  as  grounds 
therefor  that,  on  April  21, 1897,  the  said  local  officers,  after  a  hearing 
duly  and  regularly  had  therein,  rendered  their  joint  decision  in  the 
case  in  favor  of  the  homestead  applicant,  Louis  Hoffman,  and  adverse 
to  the  homestead  claimant,  James  A.  Beacom,  and  adverse  to  this  peti- 
tioner; that  the  said  James  A.  Beacom  duly  appealed  from  said  decision, 
as  did  this  petitioner;  that  thereafter,  on  motion  of  the  said  Beacom, 
the  local  officers  x>ermitted  him  to  withdraw  his  appeal  and  file  a  motion 
for  a  rehearing  of  the  cause,  which  motion  was  granted  on  June  16, 
1897,  and  a  new  hearing  ordered  thereon  for  September  14, 1897. 

The  order  granting  a  new  trial  is  as  follows : 

This  case  comes  on  before  the  regiHter  and  receiver  on  the  application  of  James  A. 
Beacom  for  rehearing,  which  application  is  based,  first,  upon  the  fact  that  the  ro- 
ister and  receiver  did  not  take  recognition  of  the  law  passed  in  1894,  extending  the 
right  of  a  second  homestead  entry,  and  upon  the  further  fact  that  if  a  rehearing  is 
granted  he  will  be  able  to  show  good  and  sufficient  reasons  for  not  completing  his 
homestead  entry  made  in  Dakota  and  that  he  comes  under  the  class  of  persons  priv- 
ileged to  make  a  second  homestead  entry  by  reason  of  the  law  passed  in  1894. 

Without  at  this  time  entering  into  a  discussion  of  the  legal  points  involved,  we 
are  of  the  opinion  that  in  order  to  arrive  at  the  facts  fully  pertaining  to  the 
rights  of  the  parties  hereto  a  new  trial  is  necessary.  Wherefore  it  is  ordered  that 
the  decision  of  the  register  and  receiver,  made  AprU  21,  1897,  be  and  the  same  is 
hereby  set  aside  and  a  now  trial  is  ordered  to  be  held  at  the  I  J.  S.  Land  Office  at  Des 
Moines,  Iowa,  on  the  14th  day  of  Sept.,  1897,  and  the  parties  hereto  are  hereby  noti- 
fied of  this  order  and  summoned  to  appear  at  said  time  and  place. 

Edward  B.  Evans,  Eegister, 
WiLUAM  H.  TURBBTT,  Beoeiver, 

Rule  80  of  Practice  provides  that  "  No  officer  shall  entertain  a  motion 
in  a  case  after  an  appeal  from  his  decision  has  been  taken.'' 
The  appeals  of  Beacom  and  Patterson  are  alleged  to  have  been  duly 
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and  regularly  made,  and  as  such  they  operated  to  deprive  the  local  offi- 
cers of  jurisdiction  in  the  case,  and  the  withdrawal  of  Beacom'a  appeal 
would  not  reinvest  those  officers  with  jurisdiction. 

I  am  of  opinion,  therefore,  that  the  local  officers  exceeded  their 
authority  in  issuing  the  above  order. 

The  petitioner  has  invoked  the  proper  remedy.  Wood  t?.  Goodwin 
(10  L.  D.,  689). 

I  have  therefore  to  direct  that  you  order  the  local  officers  to  transmit 
tlie  record  in  the  cause  to  your  office,  without  delay,  for  such  action 
as  may  seem  proper. 


RAILBOAI)  LANI>S~ACrrS  OF  JXTNE  83,  1874,  AN1>  MARCH  3,  188T. 

PowBR  17.  Olson  bt  al.    (On  Rbvtew.) 

The  provisioDA  of  the  act  of  June  22,  1874,  and  Bection  o,  act  of  March  3,  1887,  are 
remedial  in  character,  and  hence  sbonld  receive  a  liberal  constraction,  and 
should  also  be  construed  in  pari  materia  together  with  the  original  granting  act 
in  case  of  an  application  to  purchase  under  said  section  5.  It  must  therefore  be 
held  that  lands  in  even-numbered  sections  selected  under  the  act  of  1874,  are 
from  the  time  of  such  selection  the  '^ numbered  sections''  of  the  grant  as  such 
phrase  is  used  in  said  section  5,  and  may  be  purchaaed  thereunder  if  said  indem- 
nity selection  proves  invalid. 

The  protection  given  to  settlers  by  the  second  proviso  to  section  5,  act  of  March  3, 
1887,  is  restricted  to  such  persons  as  may  have  settled  in  good  faith  after  Decem- 
ber 1^  1882y  and  before  the  passage  of  said  act,  claiming  a  right  to  enter  under 
the  settlement  laws  in  ignorance  of  the  rights  or  equities  of  others  in  the  prem- 
ises. 

Secretary  Bliss  to  the  Commissioner  of  the  Oeneral  Land  Office,  July  28, 
(W.  V.  D.)  1897.  (W.  M.  W.) 

On  the  16th  of  October,  1896,  the  Department  decided  the  above 
entitled  case,  affirming  your  office  decision  of  April  11, 1896,  denying 
James  B.  Power  the  right  to  purchase  the  land  involved  under  the  5th 
section  of  the  act  of  March  3, 1887.  See  23  L.  D.,  387.  Power  has  iSled 
a  motion  for  review  of  said  departmental  decision,  and  in  support  of  it 
has  submitted  briefs  and  has  been  heard  orally. 

The  facts  are,  substantially,  as  follows: 

On  March  31, 1877,  the  Northern  Pacific  Railroad  Company,  per  list 
No.  5,  selected,  under  the  act  of  June  22, 1874  (18  Stat.,  194),  lots  1,  2, 
3  and  4,  the  S.  J  of  the  NW.  J  of  Sec.  4;  lots  1,  2,  3  and  4,  the  S.  J  of 
the  NE.  J,  the  SE.  I  of  the  NW.  J,  and  the  SE.  J  of  Sec.  6;  the  NW.  J, 
and  the  N.  J  of  the  NB.  I  of  Sec.  8,  all  in  T.  135,  R.  52;  also  the  W.  J 
of  the  NW.  J,  the  S.  i  of  the  SW.  J,  and  the  S.  ^  of  the  SE.  J,  of  Sec. 
34,  T.  136,  E.  52,  Fargo,  North  Dakota,  land  district.  This  selection 
was  made  in  lieu  of  certain  other  lands  within  the  indemnity  limits  of 
the  grant  to  said  road  in  the  State  of  Minnesota,  which  indemnity  lands 
had  never,  as  a  matter  of  fact,  been  selected  by  said  company  on  account 
of  losses  within  the  place  limits  of  its  grant,  but  were  relinquished  to 
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the  XJnited  States  on  account  of  setttomeat  claims  thereon  that  attached 
after  said  lands  were  withdrawn  for  the  benefit  of  the  company  and 
while  the  withdrawal  was  recognized. 

Power  purchased  the  lands  in  question  from  the  railroad  company, 
under  contracts,  in  1880  and  1881,  and  immediately  went  into  possession 
of  them  and  has  continuously  remained  in  possession  ever  since.  He 
received  deeds  from  the  company,  dated  January  20, 1883,  reciting  a 
consideration  of  $2,900. 

On  May  13, 1891,  your  office  held  said  selection  list  for  cancellation, 
for  the  reason  that  the  bases  for  it  were  invalid,  except  as  to  the  S.  i 
of  the  NE.  4  of  Sec.  6,  and  the  KW.  ^  of  Sec.  8,  and  said  list  was  can- 
celed by  your  office  on  September  30, 1891,  except  as  to  the  two  tracts 
above  named.  The  company  took  no  api>eal  from  your  office  decision 
canceling  said  selection  list,  and  consequently  it  became  final  as  against 
the  company. 

Power  is  shown  to  be  qualified  to  purchase  under  the  act  of  March 
3, 1887.  The  land  was  f^ee  from  settlement  claims  when  he  made  his 
purchase  from  the  comi»any . 

On  December  2, 1891,  Ounder  Olson  made  homestead  entry  for  the 
SE.  4  of  Sec.  34,  T.  136,  K.  52;  and  on  December  8,  1891,  Joseph  A. 
Beeton  made  homestead  entry  for  the  S.  i  of  the  SW.  ^  of  said  section. 

Power  first  applied  for  the  land  on  December  18, 1891,  under  the  4rth 
section  of  the  act  of  March  3, 1887,  which  was  rejected  by  your  office, 
and  upon  his  appeal  to  the  Department,  your  office  decision  was 
affirmed  April  16, 1894  (286  L.  and  E.,  126),  and  on  review  October  12, 
1894  (296  L.  and  E.,  1).  The  grounds  upon  which  his  right  to  perfect 
title  under  said  section  was  denied  were  that  such  right  only  exist 
when  the  lands  were  unearned  under  the  grant,  and  erroneously  certi- 
fied or  patented  to  the  company,  as  held  in  Wright  v.  Coble,  9  L.  D., 
199,  and  Drake  et  aL  v.  Button,  14  L.  D.,  18. 

These  lauds  are  all  situated  in  even  numbered  sections;  the  grant 
made  to  the  Korthem  Pacific  Eailroad  Company  was  of  lands  situated 
in  odd  numbered  sections. 

In  the  decision  sought  to  have  reviewed  the  Department  held  that 
the  right  of  purchase  under  section  5  of  the  act  of  March  3, 1887,  is 
limited  to  the  numbered  sections  prescribed  in  the  grant,  and,  therefore, 
can  not  be  exercised  to  secure  title  to  even  numbered  sections  selected 
under  the  indemnity  provisions  of  the  act  of  June  22, 1874. 

When  the  case  was  decided  by  the  Department  on  the  merits,  the 
only  question  presented  was,  whether  Power  is  entitled  to  make  proof 
and  payment  for  the  land  involved  under  the  5th  section  of  the  act  of 
March  3, 1887,  and  necessarily  the  only  material  question  to  determine 
in  passing  on  the  motion  for  review  is,  whether  the  Department  erred 
in  applying  the  law  to  the  case  in  the  decision  heretofore  rendered. 

The  Northern  Pacific  Eailroad  Company  is  not  a  party  to  this  pro- 
ceeding; the  decision  of  your  office  of  September  30, 1891,  canceling  its 
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selection  list  was  not  appealed  from  by  the  company;  such  decision 
was  final  and  condnsiye  as  against  the  company.  This  controversy 
is  solely  between  Power  and  the  government  and  the  homestead 
entryman;  therefore,  it  is  not  necessary  to  discnss  or  pass  upon  the 
contention  of  counsel  as  to  whether  the  lands  in  controversy  passed  to 
tbe  railroad  company  under  its  grant  as  '^granted  lands,"  or  <4and8 
granted."  Power's  application  is  based  upon  the  claim  that  the  title 
to  the  lands  did  not  pass  to  the  company,  and  for  that  very  reason  he 
asks  to  purchase  under  the  act  of  1887. 

In  the  first  ground  of  the  motion  for  review,  it  is  claimed  that: 
''Said  decision  shows  that  the  case  was  decided  upon  a  strict  literal 
construction  of  section  5  of  the  act  of  March  3, 1887."  This  contention 
must  be  conceded  to  be  correct.  It  is  further  contended  that  said 
section  of  said  act  is  remedial  in  character,  and  should  be  liberally 
construed;  that  in  construing  it,  in  the  case  at  bar,  the  granting  act 
to  the  railroad  company,  and  the  act  of  June  22, 1874,  should  be  con- 
sidered and  construed  as  being  in  pari  materia.  If  these  contentions 
are  well  founded,  the  departmental  decision  was  erroneous,  and  should 
be  reversed  and  the  right  of  purchase  of  the  land  involved  be  allowed 
to  Power. 

The  third  section  of  the  act  of  July  2, 1864  (13  Stat.,  365), 

granted  to  the  Northern  Pacific  Railroad  Company  ....  every  alternate  section 
of  public  land  not  mineral,  designated  by  odd  numbers,  to  the  amount  of  twenty 
alternate  sections  per  mile  ....  and  whenever  ....  any  of  said  sections,  or  parts 
of  sections,  shall  have  been  granted,  sold,  reserved,  occupied  by  homestead  settlers 
or  pre-empted,  or  otherwise  disposed  of,  other  lands  shall  be  selected  by  said  com- 
pany in  lieu  thereof  ....  in  alternate  sections  and  designated  by  odd  numbers 

within  the  indemnity  limits  fixed  by  said  act. 
The  act  of  Jjone  22, 1874  (18  Stat.,  194),  provides: 

That  in  the  adjustment  of  all  railroad  land  grants  ....  if  any  of  the  l<inds 
granted  be  found  in  the  possession  of  an  actual  settler,  whose  entry  or  filing  has 
been  allowed  under  the  pre-emption  or  homestead  laws  of  the  United  States  subse- 
quent to  the  time  at  which,  by  the  decision  of  the  land  ofiQce,  the  right  of  said  road 
was  declared  to  have  attached  to  such  lands,  the  grantees,  upon  proper  relinquish- 
ment of  the  lands  so  entered  or  filed  for,  shall  be  entitled  to  select  an  equal  quantity 
of  other  lands  in  lieu  thereof  from  any  of  the  public  lands  not  mineral  and  within 
the  Umits  of  the  grant,  not  otherwise  appropriated  at  the  date  of  selection. 

By  act  of  August  29, 1890  (26  Stat.,  369),  the  act  of  1874  was  amended, 
80  as  to  remove  the  requirement  that  the  entry  or  filing  should  have 
been  allowed,  and  extending  the  benefits  of  the  act  to  claims  based 
upon  settlements  made  upon  railroad  lands  subsequent  to  the  attach- 
ment  of  the  rights  of  the  companies  under  their  grants. 

The  5th  section  of  the  act  of  March  3, 1887  (24  Stat.,  556),  provides: 

That  when  any  said  company  shall  have  sold  to  citizens  of  tbe  United  States,  or 
to  persons  who  have  declared  their  intention  to  become  such  citizens,  as  a  part  of 
its  grant,  lands  not  conveyed  to  or  for  the  use  of  such  company,  said  lauds  being 
the  numbered  sections  prescribed  in  the  grant,  and  being  coterminous  with  the  con- 
structed parts  of  said  road,  and  when  the  lands  so  sold  are  for  any  reason  excepted 
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from  the  operation  of  the  grant  to  SAid  company,  it  shall  be  lawful  for  the  bona  fide 
purchaser  thereof  from  said  company  to  make  payment  to  the  United  States  for  said 
lands  at  the  ordinary  government  price  for  like  lands,  and  thereupon  patents  shall 
issue  therefor  to  said  bona  fide  purchaser,  his  heirs  or  assigns. 

The  act  of  June  22, 1874,  and  the  act  of  March  3, 1887,  both  relate  to 
the  adjastmeiit  of  all  railroad  grants,  and  they  should  be  constnied  in 
pari  materia  under  familiar  rales  of  statutory  construction. 

It  is  equally  clear  that  the  act  of  1874  and  the  5th  section  of  the  act 
of  1887  are  remedial  in  character,  and  should  be  liberally  construed  in 
favor  of  all  persons  who  may  come  within  the  mischief  intended  to  be 
remedied. 

The  act  of  1874  allows  a  railroad  company  to  select,  in  lieu  of  lands 
relinquished  under  said  act,  <^ other  lands" 

from  any  of  the  public  lands,  not  mineral,  >vitliin  tho  limits  of  its  grant,  not  other- 
wise appropriated  at  the  date  of  selection,  to  which  they  shall  receive  title,  the  same 
as  though  originally  granted. 

It  is  clear  from  this  language  that,  when  a  lawful  selection  is  made 
under  said  act  by  a  railroad  company  of  other  sections  than  those 
specified  in  the  granting  act  to  such  company,  lands  so  selected  become, 
from  the  date  of  selection,  and  are  in  legal  effect,  the  numbered  sec- 
tions of  such  grant,  irrespective  of  whether  they  be  situated  in  the 
numbered  sections  specified  in  the  original  granting  act  or  not,  the  same 
as  though  they  had  been  originally  granted. 

In  this  case,  if  the  selection  of  the  company  had  been  a  valid  one, 
there  is  no  doubt  but  what  Power's  title  under  his  purchase  from  the 
company  would  have  been  good,  and  the  act  of  1887  would  not  need  to 
be  invoked. 

The  company  selected  the  land  involved  under  the  act  of  1874;  its 
selection  was  of  record  in  the  local  land  ofiioe  and  its  validity  was  not 
questioned  at  the  time  Power  purchased  the  land  of  the  company,  nor 
for  a  long  time  thereafter.  At  the  time  he  purchased  the  land  from 
the  company,  he  had  no  means  of  knowing  that  the  company  would 
fail  to  receive  a  good  title  under  its  selection.  So  far  as  he  was  con- 
cerned, he  occupied  precisely  the  same  position  as  he  would  if  the 
selection  had  been  valid,  and  in  passing  upon  his  right  to  purchase 
under  the  5th  section  of  the  act  of  1887,  the  selection,  notwithstanding 
its  invalidity,  should  be  given  the  same  force  and  eflfect  as  if  it  were 
valid,  in  so  far  as  making  the  land  embraced  in  the  invalid  selection  the 
numbered  sections  prescribed  in  the  grant  to  the  road.  The  object  and 
purpose  of  the  5th  section  of  said  act  were  to  give  relief  to  persons  who 
were  qualified  and  had  purchased  in  good  faith  lands  of  railroad  com- 
panies, which  for  *^any  reason''  are  excepted  from  the  grant  to  such 
companies. 

Power's  equity  is  founded  upon  his  purchase  of  the  lands  in  question 
in  good  faith,  the  payment  of  a  valuable  consideration  therefor,  relying 
upon  receiving  a  good  title  from  the  company,  and  through  the  ille- 
gality of  the  company's  selection,  as  the  grant  is  now  construed,  the 
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title  he  bought  and  paid  for  has  failed.  He  has  received  no  title  to  the 
land  firom  the  company. 

Gonstming  the  act  of  1874,  section  5  of  the  act  of  1887  and  the  grant- 
ing act  to  the  Northern  Pacific  Company  all  together  as  being  in  pari 
materiaj  I  oonclude  that  Power's  application  to  purchase  clearly  comes 
within  the  remedial  provisions  of  the  5th  section  of  the  act  of  1887, 
provided  his  right  is  saperlor  to  the  rights  of  Olson  et  al.^  homestead 
claimants. 

The  Department  has  not  been  favored  with  an  argument  on  the  part 
of  the  homestead  claimants,  and  therefore  is  not  apprised  of  the  specific 
claims  of  Olson  et  al.  to  the  lands  embraced  in  their  entries  as  against 
Power's  right  to  purchase  under  the  5th  section  of  the  iutt  of  1887.  It 
may  be  that  they  are  relying  on  the  second  proviso  to  said  section  5, 
which  provides: 

That  this  aectioa  shall  not  apply  to  lands  settled  apon  subsequent  to  the  first  day 
of  December,  eighteen  hundred  and  eighty-two,  by  persons  clHiming  to  enter  the 
same  under  the  settlement  laws  of  the  United  States,  as  to  which  lands  the  parties 
claiming  the  same  as  aforesaid  shall  be  entitled  to  prove  up  and  enter  as  in  other 
like  eases. 

In  a  long  line  of  decisions  the  Department  has  held  that  the  protec- 
tion given  to  settlers  by  this  proviso  is  restricted  to  such  persons  as 
may  have  settled  upon  the  land  in  good  faith  after  December  1, 1882, 
and  be/are  the  passage  of  said  act  of  1887,  claiming  in  good  faith  a 
right  to  enter  the  same  under  the  settlement  laws,  in  ignorance  of  the 
rights  or  equities  of  others  in  the  premises.  Chicago,  St.  Paul,  Min- 
neapolis and  Omaha  By.  Co.,  11  L.  D.,  607;  Union  Pacific  Ey.  Co.  et  al, 
V.  McEinley,  14  L.  D.,  237  j  Stebbins  v.  Croke,  14  L.  D.,  498;  McCord 
r.  Rowley  et  al.j  18  L.  D.,  502;  Swineford  et  ah  v.  Piper,  19  L.  D,,  9; 
Holton  et  al.  v.  £utledge,  20  L.  D.,  227.  Neither  Olson  nor  Beeton 
has  made  any  claim  of  settlement  during  the  period  named. 

In  the  light  of  the  facts  as  hereinbefore  set  forth  it  is  clear  that 
Power's  right  to  acquire  title  to  the  land  in  question  is  superior  to  the 
rights  of  Olson  et  al.^  the  homestead  entrymen. 

Power's  application  to  purchase  under  the  5th  section  of  the  act  of 
1887  will  be  allowed,  upon  his  compliance  with  the  law  in  the  matter 
of  making  payment  for  the  land,  and  thereupon  the  homestead  entries 
of  Olson  et  al,  for  the  land  involved  will  be  canceled.  If,  for  any 
reason,  Power  fails  to  complete  his  purchase  within  ninety  days  from 
receipt  of  notice  of  this  decision,  the  homestead  entries  of  Olson  et  al. 
will  remain  intact,  subject  to  due  compliance  with  law  by  the  entrymen. 

Departmental  decision  of  October  16, 1896,  reported  in  23  L.  D.,  387, 
is  hereby  set  aside  and  vacated,  and  your  office  decision  of  April  11, 
1896,  appealed  from,  is  hereby  reversed, 
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SECOND  HOMESTEAD  ENTRT-SECTION  2,  ACT  OF  MABCH  «,  1889. 

HEBTZSX  V.  Henxbmond. 

Section  2,  act  of  March  2, 1889,  proyides  for  the  allowance  of  a  eeoond  homeetead 
entry  in  any  oaae  in  which  the  applicant,  prior  to  the  enactment  of  the  statute, 
made  entry  nnder  the  homestead  law  but  has  not  perfected  title  theieunder, 
either  before  or  since  that  time. 

The  case  of  Dowman  v.  Moss,  19  L.  D.,  526,  overruled. 

Acting  Secretary  Bycm  to  the  Commissifmer  of  the  General  Land  OffieCj 
(W.  V.  D.)  July  30, 1897.  (F.  L.  C.) 

This  is  an  appeal  by  Charles  Hertzke  fix>m  your  office  decision  of  May 
10, 1893,  dismissing  bis  contest  against  tbe  homestead  entry  of  Jacob 
Henermond,  made  December  9, 1892,  for  the  E.  ^  of  the  KW.  4,  Sec.  33, 
T.  6  S.,  E.  38  W.,  Oberlin,  Kansas. 

The  record  shows  that  on  December  12, 1892,  Hertzke  presented  his 
homestead  application  for  said  laud,  but  the  same  was  rejected  for 
couliict  with  the  entry  of  Henermond.  Hertzke  thereupon  appealed. 
Subsequently,  however,  he  instituted  contest  proceedings  against  said 
entry,  alleging  that  Henermond  was  not  a  qualified  entryman  for  the 
reason  that  he  had  previously  made  an  entry  under  the  homestead  law 
for  other  lands,  and  had  relinquished  the  same. 

Ko  action  appears  to  have  been  taken  on  the  appeal,  but  the  contest 
proceeded  to  trial  and  was  heard  upon  an  agreed  statement  of  facts, 
from  which  it  appears  that  on  October  13, 1885,  Henermond  made  home- 
stead entry  for  the  SW.  J  of  Sec.  14,  T.  9  S.,  B.  4  W.,  Oberlin,  Kansas, 
and  relinquished  the  same  March  8, 1890* 

Among  the  papers  filed  by  Henermond  at  the  date  of  his  entry  for 
the  laud  in  question,  which  are  a  part  of  the  record  before  me,  is  found 
his  affidavit  to  the  effect  that  after  making  his  original  entry,  he  estab- 
lished his  residence  on  the  land  covered  thereby,  and  continuously 
resided  thereon  until  the  year  1890,  when,  owing  to  his  poverty,  the 
result  of  crop  failures  and  other  circumstances  beyond  his  control,  he 
was  compelled  to  relinquish  the  entry;  and  that  he  has  never  i>er- 
fected  title  to  land  under  either  the  homestead  or  pre-emption  law. 

Accompanying  the  agreed  statement  of  facts,  was  a  motion  by  Hener- 
mond to  dismiss  the  contest  because  of  insufficiency  of  the  grounds 
alleged  therein.  This  motion  was  granted  by  the  local  officers,  and  on 
appeal  to  your  office  the  action  below  was  sustained. 

The  sole  question  presented  by  the  record  is  whether  Henermond 
was,  on  December  9,  1892,  a  quiJified  entryman  under  the  homestead 
law,  in  view  of  the  previous  entry  made  by  him  as  aforesaid.  Your 
office  held  that  under  the  provisions  of  Sec.  2  of  the  act  of  March  2, 
1889  (25  Stat.,  854),  he  was  so  qualified. 

Said  section  provides: 

That  any  person  who  has  not  heretofore  perfected  title  to  a  tract  of  land  of  whieh 
he  has  made  entry  under  the  homestead  law,  may  maka  a  homestead  entry  of  not 
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• 
ezeeeding  one-qaarter  section  of  public  land  Bubject  to  such  entry,  snch  pievions 
filing  or  entry  to  the  contrary  notwithstanding;  bnt  this  right  shall  not  apply  to 
penons  who  perfect  title  to  lands  nnder  the  pre-emption  or  homestead  laws  already 
initiated. 

The  decision  of  your  office  is  predicated  upon  the  theory  that  Hener- 
mond,  having  relinquished  to  the  government  his  said  original,  entry 
made  prior  to  the  passage  of  said  act,  has  not  perfected  title  to  the 
land  covered  by  such  original  entry,  and  therefore  comes  within  the 
provisions  of  the  act.  The  fact  that  the  relinquishment  by  Henermond 
was  made  subsequently  to  the  passage  of  the  act,  was  held  not  to 
affect  the  question  of  its  operation  in  support  of  his  second  entry. 

In  other  words,  the  decision  appealed  from  answers  the  question 
above  formulated  in  the  affirmative.  It  says,  in  effect,  that  an  entry 
made  prior  to  March  2, 1889  (the  date  of  the  act  under  consideration), 
and  not  then  completed,  but  then  or  thereafter  relinquished,  abandoned, 
cancelled,  or  for  any  reason  not  perfected,  does  not  preclude  the  entry- 
man  irom  subsequently  making  a  homestead  entry.  Henermond  did 
make  a  homestead  entry  prior  to  March  2, 1889.  He  did  not  complete 
that  entry,  but  relinquished  it  in  1890.  Subsequently,  on  December 
9, 1892,  he  made  homestead  entry  of  another  tract,  to  wit,  the  E.  ^  of 
the  NW.  i  of  Sec.  33,  T.  6  S.,  E.  38  W.,  Oberlin,  Kansas.  Can  this 
entry  stand,  or  must  it  be  canceled  because  the  entryman's  homestead 

right  had  previously  been  exhausted? 
Under  the  provisions  of  the  general  homestead  law  of  May  20, 1862 

(12  Stat.,  392),  but  one  homestead  entry  was  or  is  allowable  to  one 

person,  and  that  for  a  tract  of  one  hundred  and  sixty  acres,  or  less. 

See  sections  2289  and  2298,  parts  of  the  codification  of  said  act,  in  the 

Revised  Statutes.    But  the  act  of  March  2, 1889  (supra)^  made  certain 

exceptions  to  the  rule  of  law  thus  laid  down. 

It  provided  in  section  two,  that  any  person  ^^who  has  not  heretofore 
perfected  title  to  a  tract  of  land  of  which  he  has  made  entry  under  the 
homestead  law,  may  make  homestead  entry,"  etc.  This  is  a  general 
law  applicable  wherever  the  general  land  laws  are  applicable.  There 
are  two  special  acts  providing  for  second  homestead  entries  under  cer- 
tain circumstances  and  in  specified  territory.  One  relates  to  entries  of 
Seminole  Indian  lands,  now  in  Oklahoma,  and  bears  date  March  2, 
1889,  the  same  as  the  general  act  above  referred  to.  See  25  Stat.,  980 
(1005).  The  other  bears  date  February  13,  1891  (26  Stat,  758),  and 
relates  to  what  is  known  as  the  Sac  and  Fox  country  in  Oklahoma. 

Cases  will  arise,  in  fact  cases  are  now  pending  before  this  Depart- 
ment^ in  which  a  consideration  of  these  special  acts  will  become 
necessary.  They  are  referred  to  only  because  they  point  in  the  same 
direction,  or  relate  to  the  same  subject  (that  of  second  entries)  as  the 
general  act  of  1889,  which  controls  this  case. 

It  is  to  be  kept  in  mind  that  the  general  act  allows  second  entries  to 
''any  person  who  has  not  heretofore  perfected  title  to  a  tract  of  land 
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of  which  he  has  made  entry  under  the  homestead  law^"  with  certain 
specified  exceptions. 

'< Heretofore''  naturally  and  necessarily  means  before  March  2, 1889, 
the  date  of  the  act,  and  it  presupposes  the  existence  of  a  homestead 
entry  prior  to  said  date.  Henermond  had  made  entry  prior  to  March 
2, 1889,  but  he  had  not  at  that  date  ^'  perfected  title  ^  under  said  entry, 
and  he  never  did  perfect  title  thereunder.  On  the  contrary,  he  relin- 
quished said  entry,  and  thereby  abandoned  all  chance  to  perfect  title. 

It  would  seem,  therefore,  from  the  language  of  the  act,  that  he 
clearly  comes  within  the  provisions  of  so  much  of  section  two  thereof 
as  is  above  quoted,  and  that  he  is  entitled  to  make  another  entry. 

A  statute  is  to  be  construed  according  to  its  terms,  and  where  its 
language  is  unambiguous  there  is  little  or  no  room  for  construction. 
The  language  of  this  statute  is  plain,  and  to  adopt  any  construction 
other  than  that  above  suggested  would  be  a  departure  from  the  ordi- 
nary use  of  words  as  spoken  and  written  in  our  tongue. 

Such  departure,  if  ever  called  for,  is  not  justified  in  the  considera- 
tion of  this  statute,  for  not  only  is  it  plain,  unambiguous,  and  direct  in 
its  provisions  but  it  is  also  beneficial  and  remedial  and  should  not  be 
narrowed  by  a  strained  interpretation. 

The  section  under  consideration  does  not  stop  here.  It  goes  on  to 
say — ''But  this  right  (the  right  of  second  entry)  shall  not  apply  to 
persons  who  perfect  title  to  lands  under  the  pre-emption  or  homestead 
laws  already  initiated." 

The  converse  of  this  is,  necessarily,  that  its  provisions  shall  apply  to 
persons  who  do  not  perfect  title  to  lands  under  the  pre-emption  or 
homestead  laws  already  initiated. 

That  is,  persons  who  do  not  after  the  passage  of  the  act  perfect  title 
under  entries  made  prior  to  the  date  thereof,  may,  under  the  terms  of 
the  act,  make  a  second,  or  another,  homestead  entry.  The  qualifying 
clause  above  quoted  from  the  act  means  this,  or  it  has  no  office  to  per- 
form. Its  purpose  is  clear.  But  for  it,  a  person  who  made  homestead 
entry  prior  to  March  2, 1889,  and  thereafter  perfected  title  thereunder, 
could,  under  the  language  of  the  first  clause  of  the  section,  make 
another  entry  and  secure  title  thereunder,  thus  twice  securing  a  home- 
stead right  in  its  full  fruition.  With  the  last  clause,  not  only  is  such 
a  result  impossible,  but  by  it  the  purpose  and  intent  of  the  first  clause 
is  emphasized,  and  were  such  purpose  and  intent  not  clear  from  the 
language  there  used,  it  is  made  clear  and  certain  by  what  follows. 
This  view  of  the  law  has  heretofore  been  taken  by  the  Department. 

On  March  8, 1889  (8  L.  D.,  314),  your  office,  with  the  approval  of  the 
Secretary  of  the  Interior,  issued  circular  instructions  to  registers  and 
receivers,  to  guide  them  in  administering  the  act  of  March  2, 1889. 

The  second  section  of  the  act  allows  in  general  terms  any  party  who  has  hereto- 
fore made  a  homestead  entry  and  who  has  not  perfected  title  therennder  to  make 
fuiother  homestead  entry,  while  denying  sach  right  to  any  party  who  perfects  title 
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to  lands  under  the  pre-emption  or  homestead  laws  already  initiated,  and  specifieally 
provides  that  parties  who  have  eating  pre-emption  rights  may  transmute  them  to 
homestead  entries  and  x>erfect  title  to  tike  lands  nnder  the  homestead  laws,  although 
they  may  have  heretofore  had  the  henefit  thereof. 

« 

Therefore  you  will  not  hereafter  reject  a  homestead  application  on  the  grounds 
that  the  applicant  can  not  make  the  p^-esoribed  oath  that  he  has  not  preyionsly 
made  such  an  entry,  but  he  will  be  required  to  show  by  affidavit,  designating  the 
entry  formerly  made  by  description  of  the  land,  number  and  date  of  entry,  or  other 
sniBcient  data,  that  it  was  made  prior  to  the  date  of  said  act,  and  also  that  he  has 
not  since  perfected  a  pre-emption  or  homestead  title  initiated  prior  to  that  date. 

Here  was  warrant  for  Henermond  to  do  jast  what  he  did  in  this  case. 

In  the  case  in  12  L.  D.,  268,  decided  March  21, 1891,  Thomas  Fitz- 
patnck  made  original  or  first  homestead  entry  Jane  14, 1888,  after- 
wards claiming  that  the  tract  entered  was  not  the  tract  he  intended  to 
enter,  and  averring  that  the  tract  he  intended  to  enter  had  been  appro- 
priated by  another  entryman,  he  applied  to  amend  to  another  and  a  newly 
selected  tract. 

The  decision  held  that  under  such  circumstances  he  could  not 
amend,  bat  he  could,  under  the  act  of  March  2, 1889,  relinquish  his 
original  entry  and  make  entry  of  the  tract  desired,  thus  directly  recog- 
nizing the  right  to  relinquish  an  entry  made  prior  to  March  2, 1889, 
and  not  then  or  thereafter  perfected,  and  make  a  new,  or  a  second,  entry. 
In  fact,  that  this  was  the  only  relief  to  which  he  was  entitled. 

In  Miller  v.  Craig  (15  L.  D.,  154)  it  was  held  that  a  failure  on  the 
part  of  Miller  to  secure  title  under  a  homestead  entry  made  prior  to 
March  2, 1889,  said  entry  being  thereafter  canceled  for  failure  to  com- 
ply with  the  law,  did  not  defeat  his  right  to  a  second  entry  under  the 
act  of  March  2, 1889. 

In  Dowman  v.  Moss  (19  L.  D.,  526)  a  different  view  was  expressed. 
It  was  said  that  the  intent  of  the  second  section  of  the  act  of  March  2, 
1889, 

was  to  afford  relief  to  those  entrynien  who  for  some  reason  had  lost  their  land, 
and  under  the  law  were  preclnded  from  making  a  second  entry.  It  was  not  intended 
to  allow  those  who  made  entry  before  the  approval  of  the  act,  to  relinquish  it  and 
make  a  new  entry. 

This  was  not  necessary  to  the  decision  in  that  case.  It  was  obiter 
dietumj  and  will  not  be  followed. 

After  full  and  careful  consideration  of  the  law  in  question,  I  have  no 
hesitation  in  concluding  that  it  provides  for  the  allowance  of  second 
homestead  entry  in  any  case  in  which  the  applicant,  prior  to  the  enact- 
ment of  the  statute,  made  entry  under  the  homestead  law  but  has  not 
perfected  title  thereunder,  either  before  or  since  that  time. 

The  conclusion  in  this  case  therefore  is  that  Henermond's  homestead 
entry,  made  December  9,  1892,  was  properly  allowed,  and  that  your 
office  decision  dismissing  the  contest  of  Hertzke  was  and  is  correct. 
Said  decision  is  accordingly  affirmed. 
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BA£LBOAI>  GRAirr-INBEMiaTY  WITHDBAWAI*. 

Labson  V.  St.  Paul,  Minneapolis  and  Manitoba  Bt.  Go. 

Lands  embraced  within  the  indemnity  withdrawal  for  the  benefit  of  the  main  line 
of  the  St.  Paul,  Minneapolis,  and  Manitoba  road,  onder  the  grant  of  March  3, 
1857,  are  not  by  such  reservation  excluded  from  the  operation  of  the  sabseqnent 
grant  of  1871  for  the  St.  Vincent  extension  of  said  road. 

The  case  of  the  St.  Paul,  Minneapolis  and  Manitoba  By.  Co.  v.  Hagen,  20  L.  D.,  249, 
overraled. 

Acting  Secretary  Ry<m  to  the  GommissUmer  of  the  General  Land  Office^ 
(W.  Y.  D.)  August  2, 1897.  (P.  W.  C.) 

With  your  office  letter  of  March  31, 1896,  was  forwarded  a  motion, 
filed  on  behalf  of  the  St.  Paul,  Minneapolis  and  Manitoba  Railway 
Company,  for  review  of  departmental  decision  of  February  10,  1896 
(not  reported),  in  which  your  office  decision  of  July  31, 1894,  holding 
that  the  E.  J  of  the  ]^E.  i  of  Sec.  21,  T.  131  K.,  R.  43  W.,  St.  Cloud 
land  district,  Minnesota,  was  excepted  from  the  grant  to  said  company 
on  account  of  the  St.  Vincent  Extension,  was  affirmed. 

Said  motion  was  entertained  and  returned  for  service  February  24, 
1897.  It  has  been  again  filed,  bearing  evidence  of  service,  and  was 
transmitted  with  your  office  letter  of  April  15, 1897. 

The  tract  involved  is  within  the  indemnity  limits  of  the  grant  to  said 
company  under  the  act  of  March  3, 1857  (11  Stat.,  195),  as  adjusted  to 
the  line  of  location  of  what  is  known  as  the  main  line  of  said  road. 
Upon  the  adjustment  of  the  limits  under  the  grant  made  by  the  act  of 
March  3, 1871  (16  Stat.,  588),  for  the  St.  Vincent  Extension  of  said 
road,  it  was  found  that  this  tract  fell  within  the  primary  or  granted 
limits  of  the  said  grant. 

The  present  controversy  arose  upon  the  tender  of  a  homestead  appli- 
cation by  Christian  M.  Larson  on  September  4, 1887. 

The  company  lays  no  claim  to  the  land  on  account  of  the  grant  under 
the  act  of  1857,  for  its  main  line,  but  urges  that  it  passed  under  the 
grant  of  1871,  upon  the  definite  location  of  the  St.  Vincent  Extension 
on  December  19, 1871. 

The  record  discloses  no  adverse  claim  to  the  land  on  December  19, 
1871,  nor  is  any  alleged  by  Larson. 

The  decision  under  review  held,  following  the  decision  in  the  case  of 
said  company  v.  Hagen  (20  L.  D.,  249),  that  the  withdrawal  for  indem- 
nity  purposes  upon  the  main  line,  existing  at  the  date  of  definite  loca- 
tion of  the  St.  Vincent  Extension,  served  to  except  the  tract  from  the 
operation  of  the  grant  under  the  act  of  1871. 

The  motion  for  review  is  based  upon  the  ground  that  said  decision  of 
this  Dei)artment,  which  holds  that  the  indemnity  withdrawal  for  the 
main  line  will  defeat  the  operation  of  the  subsequent  grant  for  the  St 
Vincent  Extension,  is  in  conflict  with  the  decision  of  the  supreme  court 
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in  the  case  of  Wisconsin  Central  v.  Forsythe  (159  U.  S.,  46).  In  that 
case,  the  tract  involved  is  within  the  indemnity  limits  of  the  grant  made 
by  the  act  of  Jnne  3, 1856  (11  Stat.,  20),  to  the  State  of  Wisconsin,  to 
aid  in  the  construction  of  what  is  known  as  the  Bayfield  branch  of  the 
Chicago,  St.  Paul,  Minneapolis  and  Omaha  Bailroad.  On  account  of 
the  grant  nnder  the  act  of  1856,  this  Department  withdrew  the  indem- 
Dity  lands  opposite  said  Bayfield  branch. 

On  May  5, 1864  (13  Stat.,  66),  a  grant  was  made  to  the  State  of  Wis- 
consin  to  aid  in  the  construction  of  what  is  known  as  the  Wisconsin 
Central  Bailroad,  and  the  limits  under  this  latter  grant,  as  adjusted  to 
the  line  of  definite  location,  overlapped  the  indemnity  limits  under  the 
act  of  1856  for  the  Bayfield  branch  of  the  Omaha  road.  In  the  admin- 
istration of  these  grants,  this  Department  held  that  the  reservation 
under  the  act  of  1856  was  sufficient  to  defeat  the  operation  of  the  sub- 
sequent grant  under  the  act  of  1864. 

In  the  case  referred  to,  however,  the  court  held  that  lands  within  the 
indemnity  limits  under  the  act  of  1856  were  subject  to  the  control  of 
Congress,  and  from  a  consideration  of  the  act  of  1864  it  was  found  that 
it  was  the  intention  of  Congress  to  grant  the  same  to  aid  in  the  con- 
struction of  the  Wisconsin  Central  Bailroad. 

In  said  opinion  it  was  stated : 

The  land  was,  therefore,  subject  to  the  faU  control  of  Congress  at  the  time  of  the 
passage  of  the  act  of  1864.  What  did  Congress  intend  by  that  actf  It  had  in  1856 
granted  to  the  State  of  Wisconsin  six  sections  per  mile  to  aid  it  in  the  construction 
of  a  road  from  Madison  or  Columbus,  by  way  of  Portage  City,  to  the  St.  Croix  River 
or  Lake,  and  thence  to  the  west  end  of  Lake  Superior,  and  to  Bayfield,  with  a  pro- 
viso that  if  the  road  was  not  completed  within  ten  years  the  unsold  lands  should 
revert  to  the  United  States.    Wisconsin  had  accepted  this  grant,  and  thus  impliedly 

undertaken  to  construct  the  road It  was  evident  that  the  inducement  of 

BLs  sections  per  mile  had  not  been  sufficient  to  secure  the  construction  of  the  road  in 
the  comparatively  uninhabited  portions  in  the  northwestern  part  of  the  State,  and 
so  Congreaa  determined  to  enlarge  its  grant  in  order  to  secure  the  accomplishment  of 
the  desired  end.  At  the  same  time  it  perceived  that  the  public  interests  required  an 
additional  road  running  through  the  central  portion  of  the  State  northward  to  the 
two  termini  on  Lake  Superior,  named  for  the  road  from  St.  Croix  Lake  or  Kiver. 

And  BO  it  passed  the  act  of  1864.  This  made  a  grant  to  the  same  grantee,  to  wit, 
the  State  of  Wisconsin,  but  expressed  the  terms  and  purposes  in  three  separate  sec- 
tions. Congress  evidently  knew  that  at  the  time  two  companies  had  been  named  by 
the  State  of  Wisconsin  as  the  parties  to  construct  the  road  provided  for  by  the  act  of 
1856.  So,  in  the  first  section,  it  made  a  grant  of  ten  sections  per  mile  to  aid  in  the 
construction  of  a  road  from  St.  Croix  River  or  Lake  to  the  west  end  of  Lake  Superior, 
with  a  branch  to  Bayfield ;  in  the  second,  a  grant  in  substantiaUy  like  terms  for  a 
road  from  Tomah  to  the  St.  Croix  River  or  Lake;  and  in  the  third,  a  grant  also  of 
ten  sections  per  mile  to  aid  in  the  construction  of  a  road  froin  Portage  City,  Berlin, 
Doty's  Island,  or  Fond  du  Lac,  as  the  State  should  determine,  in  a  northwesterly 
ditection  to  Bayfield,  and  then  to  Superior,  on  Lake  Superior.  In  each  of  these  three 
sections  it  named  the  State  of  Wisconsin  as  the  grantee.  Although  it  knew  that  the 
State  had  made  two  separate  companies  the  beneficiaries  of  the  act  of  1856,  it  made 
no  grant  to  those  companies.  It  dealt  in  all  three  sections  with  the  State,  relying 
upon  the  State  as  the  party  to  see  that  the  roads  were  completed,  and  to  use  its  own 
judgment  as  to  the  manner  of  securing  such  construction.    The  act  of  1864  was, 
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therefore,  a  mere  enlargement  of  the  act  of  1856,  was  made  to  the  same  grantep, 
was  in  pari  materia,  and  is  to  be  constraed  accordingly.  It  is  not  to  be  treated  as  an 
independent  g^ant  to  a  different  party,  and,  therefore,  liable  to  come  in  conflict  with 
the  rights  of  the  first  grantee. 

For  whose  benefit  was  the  withdrawal  of  the  lands  within  the  indemnity  limits  of 
the*  Bayfield  road  made  f  Ob  vioosly ,  as  often  declared,  for  the  benefit  of  the  grantee. 
It  is  as  though  the  United  States  had  said  to  the  grantee :  we  do  not  know  whether, 
along  the  line  of  road,  when  yon  finally  locate  it,  there  will  be  six  alternate  sections 
free  from  any  pre-emption  or  other  claim,  and,  therefore,  so  situated  that  yon  may 
take  title  thereto,  and  so  we  will  hold  from  sale  or  disposal  to  any  one  else  an  addi- 
tional territory  of  nine  miles  on  either  side  that  within  those  nine  miles  yon  may 
st'lect  whatever  lands  may  be  necessary  to  make  the  fall  quota  of  six  sections  "[let 
mile.  When  Congress,  by  a  subsequent  act,  makes  a  new  and  absolute  grant  to  the 
same  grantee  of  lands  thus  held  by  the  government  for  the  benefit  of  such  grantee, 
upon  what  reasoning  can  it  be  said  that  such  grant  does  not  operate  upon  those 
lands.  ••••»*. 

When  Congress  makes  a  grant  of  a  specific  number  of  sections  in  aid  of  any  work 
of  internal  improyemeut,  it  must  be  assumed  that  it  intends  the  beneficiary  to 
receive  such  amount  of  land,  and  when  it  prescribes  that  those  lands  shall  be  alter- 
nate sections  along  the  line  of  the  improvement,  it  is  equally  clear  that  the  intent 
is  that  if  possible  the  beneficiary  shall  receive  those  particular  sections.  So  far  as 
railroads  are  concerned,  it  is  the  thought  not  merely  that  the  general  welfare  will 
be  subserved  by  the  construction  of  the  road  along  the  lines  indicated,  but  Ihrther, 
that  such  grant  shall  not  be  attended  with  any  pecuniary  loss  to  the  United  States; 
for  the  universal  rule  is  to  double  the  price  of  even  sections  within  the  granted 
limits.  The  expectation  is  that  the  company  receiving  the  odd  sections  will  take 
pains  to  dispose  of  them  to  settlers,  and  thus  by  their  settlement  and  improvement 
increase  the  value  of  the  even  sections  adjoining  and  so  justify  the  added  price. 
To  fully  realize  this  expected  benefit  it  is  essential  that  the  lands  taken  by  the  com- 
pany shall  be  as  near  to  the  line  of  the  road  as  possible;  and  so,  while  seleotion  of 
remote  lauds  is  permitted,  it  is  only  when  and  because  there  is  a  necessity  of  such 
selection  to  make  good  the  amount  of  the  grant.  Obviously,  therefore,  an  act  must 
be  construed  to  realize,  as  far  as  is  possible,  this  intent  and  to  aocomplish  the 
desired  result. 

The  only  difference  between  the  case  before  the  court  and  that  now 
under  consideration  is,  that  in  the  act  of  1871  Congress  seems  to  have 
recognized  that  the  State  of  Minnesota,  the  grantee  under  the  act  of 
1857,  had  conferred  the  grant  provided  for  in  said  latter  act,  for  the 
road  under  consideration,  upon  the  St.  Paul  and  Pacific  Bailroad  Com- 
pany.   And  in  said  act  it  is  provided: 

That  the  St.  Paul  and  Pacific  Railroad  Company  may  so  alter  its  branch  lines  that, 
instead  of  constructing  a  road  from  Crow  Wing  to  St.  Vincent,  and  firom  St.  Cloud 
to  the  waters  of  Lake  Superior,  it  may  locate  and  construct,  in  lieu  thereof,  a  line 
from  Crow  Wing  to  Brainerd,  to  intersect  with  the  Northern  Pacific  Railroad,  and 
from  St.  Cloud  to  a  point  of  intersection  with  the  line  of  the  original  grant  at  or 
near  Otter  Tail  or  Rush  Lake,  so  as  to  form  a  more  direct  route  to  St.  Vincent,  with 
the  same  proportional  grant  of  lands  to  be  taken  in  the  same  manner  along  said 
altered  lines,  as  is  provided  for  the  present  lines  by  existing  laws. 

In  the  administration  of  the  grant  under  the  act  of  1871,  the  lands 
have  heretofore  been  certified  and  patented  to  the  State  and  by  the 
State  conveyed  to  the  railroad  company;  and  from  a  consideration  of 
the  decision  of  the  supreme  court  in  the  Forsythe  case  I  can  see  no 
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good  reason  for  adopting  a  different  rule  in  relation  to  the  grants 
ander  the  acts  of  1857  and  1871,  from  the  role  established  by  the  court 
in  that  case.  I  mast  therefore  hold  that  the  previoas  adjudication  of 
this  Department,  treating  the  indemnity  reservation  under  the  act  of 
1857,  for  the  main  line  of  the  Manitoba  road,  as  sufficient  to  except 
the  land  embraced  therein  from  the  operation  of  the  grant  made  by 
the  act  of  1871,  was  error. 

The  decision  under  review  is  accordingly  recalled  and  vacated;  and 
as  the  tract  under  consideration  was  otherwise  subject  to  the  grant 
under  the  act  of  1871,  at  the  date  of  the  definite  location  of  the  road, 
I  must  hold  that  it  passed  thereunder  and  that  no  rights  were  acquired 
by  Larson  under  his  application  presented  as  aforesaid.  Said  applica- 
tion wUl  accordingly  stand  rejected.  The  decision  in  the  case  of  said 
company  v.  Hagen,  supra^  is  overruled,  and  in  the  future  administration 
of  these  grants  you  wiU  be  governed  accordingly. 


KEPATMENT— ASaiGNTIE-AOr  OF  JUNE  16,  18SO. 

W.   E.  MCCOKD. 

A  person  holding  nnder  a  deed  executed  prior  to  the  sabmission  of  final  proof  and 
the  iasnance  of  final  receipt  has  no  standing  as  an  assignee  under  the  statute 
providing  for  repayment. 

The  departmental  decision  of  July  13,  1896^  23  L.  D.,  137,  recalled  and  vacated. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Ojffke, 
(W.  V.  D.)  August  2,  1897.  (J.  L.  MoO.) 

On  May  2, 1893,  May  Campbell  made  timber-land  entry  of  the  N.  J 
of  the  SE.  i  of  Sec.  8,  T.  49  N.,  E.  6  W.,  Ashland  land  district, 
Wisconsin. 

On  January  25, 1894,  your  office  notified  the  local  officers  that  said 
entry  was  on  that  date  held  for  cancellation  for  the  reason  that  the  land 
covered  thereby  had  been  "offered,"  and  was  not  subject  to  entry  under 
the  timber-land  act.  Such  notification  was  transmitted  to  claimant's 
address  at  Iron  Biver  (given  in  the  entry  papers  as  her  place  of  resi- 
dence), but  it  was  returned  unclaimed.  Your  office,  therelore,  on  June 
8, 1894,  canceled  the  entry  upon  its  records. 

On  September  1, 1894,  W.  E.  McCord,  claiming  to  be  the  owner  of 
the  land  described,  through  purchase  from  Miss  Campbell,  applied  in 
dne  form  for  repayment  of  purchase  money,  fees,  and  commissions.  This 
application  your  office,  by  letter  of  October  10^  1894,  submitted  to  the 
Department,  which,  on  November  13, 1894,  returned  the  same  approved. 

In  order  to  obtain  repayment  it  was  necessary,  according  to  the  regu- 
lations of  your  office,  to  submit  '<  properly  authenticated  abstracts  of 
title,  or  the  original  deeds  or  instruments  ot  assignment.'^  Upon 
examination  of  the  deed  and  abstract  oi  title  it  became  apparent  that 
said  deed  had  been  made  and  executed  by  Miss  Campbell  prior  to  her 
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making  final  proof  and  receiving  final  certificate.  Yoor  office  there- 
fore,  by  letter  of  Jane  26, 1895,  re-submitted  the  case  to  the  Depart- 
ment, with  the  suggestion  that,  as  the  proof  was  false,  the  allowance  of 
the  application  for  repayment  be  canceled. 

The  Department,  therefore,  on  August  12, 1895,  canceled  the  approval 
of  McGord's  application  for  repayment. 

On  August  20,  1895,  your  office  notified  the  local  officers  that 
McGord's  application  had  been  denied,  for  the  reason  above  suggested. 
From  such  action  McGord  appealed  to  the  Department. 

The  Department,  on  July  13, 1896,  rendered  a  decision,  the  gist  of 
which  is  contained  in  the  following  paragraph  (23  L.  D.,  137-8) : 

Section  2362  R.  S.  authorizes  ropayment  upon  satisfactory  proof  "that  any  tract 
of  land  has  been  erroneously  sold  by  the  United  States,  so  that  from  any  cause  the 
sale  cannot  be  confirmed'';  and  Sec.  2  of  the  act  of  June  16, 1880,  providea  thai 
the  Secretary  of  the  Interior  shall  cause  repayment  to  be  made,  '*  when  firom  any 
cause  the  entry  has  been  erroneously  allowed  and  can  not  be  confirmed.''  In  the 
case  at  bar  the  entry  of  the  land  in  question  under  the  timber-land  law  was  *'  errone- 
ously allowed  and  cannot  be  confirmed."    It  is  therefore  embraced  within  the  class 

for  which  repayment  has  been  provided  and  directed It  was  canceled  for 

a  reason  for  which  the  law  authorizes  and  directs  repayment.  In  view  of  this 
fact,  it  is  not  material  whether  Miss  Campbell's  affidavit  is  true  or  false,  and  thai 
question  will  not  be  inquired  into.    In  my  opinion  repayment  should  be  allowed. 

In  accordance  with  the  decision  above  quoted  from,  McGord's  claim 
for  repayment  was  transmitted  to  the  Auditor  of  the  Treasury  for  the 
Interior  Department,  who,  on  November  12,  1896,  returned  the  same 
to  this  Department,  with  the  suggestion  that  McGord  had  not  shown 
himself  to  be  the  legal  assignee  of  the  entrymaii,  saying  {inter  alia) : 

1  submit  that  W.  E.  McCord  was  never  the  legal  assignee  of  May  CampbeU  within 
the  intent  and  meaning  of  the  act  of  June  16,  1880,  as  construed  and  defined  in 
Department  circular,  ''Instructions  governing  repayment,  etc.",  of  August  6, 1880, 
page  8,  and  as  uniformly  held  in  practice  since  that  time: 

''Assignees.  9.  Those  persons  are  assignees,  within  the  meaning  of  the  statutes, 
authorizing  the  repayment  ot  purchase  money,  who  purchase  the  land  {tfi^  the 
entries  thereof  are  completed,  and  take  assignments  of  the  title  under  such  entries 
prior  to  complete  cancellation  thereof,  when  the  entries  fail  of  confirmation." 

The  paramount  question  of  McGord's  title  or  right  appears  to  have  been  over- 
looked and  not  considered  by  the  Department The  law  does  not  and  the 

Interior  Department  never  has  recognized  an  "application",  "declaratory  state- 
ment," pre-emptor's  claim  or  occupation  of  the  laud,  as  constituting  or  giving  a 
legal,  assignable,  or  transferable  interest  in  or  title  to  public  lands  of  the  United 
states,  prior  to  entry  of  the  same  and  the  payment  to  a  receiver  of  the  public  moneys 
of  the  purchase  price  of  the  land.  Such  claims  constitute  only  a  personal  right  to 
make  a  future  purchase  of  certain  public  lands  after  the  applicant  and  claimant  has 
taken  certain  oaths  and  complied  with  the  legal  conditions  and  regulations. 

In  my  opinion  the  Auditor  of  the  Treasury  for  the  Interior  Depart- 
ment is  correct  in  his  conclusion  above  expressed.  In  the  depart- 
mental decision  of  July  13, 1896,  attention  seems  to  have  been  directed 
to  a  single  branch  of  the  case;  and  the  question  whether  McCord 
legally  occupied  the  status  of  a  transferee  appears  not  to  have  received 
sufficient  consideration. 

Upon  receipt  of  the  letter  from  the  Auditor  of  the  Treasury  for  the 
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Interior  Department,  a  copy  of  the  same  was  sent  to  W.  E.  McCord, 
and  he  was  notified  by  this  Department  that  thirty  days  would  be 
given  him  within  which  to  show  himself  to  be  the  legal  assignee  of 
May  GampbeU. 

Goansel  for  McGord  replied,  under  date  of  April  17, 1897,  asking 
whether  the  record  of  the  case  does  not  contain — 

The  affidavits  of  said  W.  F.  MoCord^  Walter  P.  Hoover  (notary  public),  Mrs.  May 
Home  (nee  Campl>ell),01iver  Campbell,  and  another  whose  name  I  do  notxemember, 
showing  that,  if  the  deed  from  Campbell  to  McCord,  which  constituted  the  basis  of 
said  claim  for  repayment,  bore  the  date  of  May  1,  "1893,"  it  was  an  error,  and  that 
in  £Act  said  deed  was  executed  long  afterward,  to  wit,  about  May,  1894. 

The  record  contained  certain  affidavits  from  W.  E.  McGord,  May 
Hnme  and  O.  H.  GampbeU,  respectively,  but  none  from  Walter  P. 
Hoover,  or  any  other  person  than  those  above  named.  Your  office  was 
therefore  directed,  by  departmental  letter  of  May  18, 1897,  to  make  an 
examination  of  its  records  to  discover  whether  the  affidavit  of  said 
Hoover,  or  of  any  other  x)er8on  bearing  upon  the  case,  was  on  file  in 
your  office;  and  if  not,  that  you  so  inform  said  counsel,  notifying  him 
that  he  would  be  allowed  thirty  days  in  which  to  supply  said  affidavits. 

The  Department  is  now  in  receipt  of  your  office  letter  of  July  8, 1897, 
transmitting  a  letter  from  said  counsel  in  which  he  encloses  an  affidavit 
from  Walter  B.  Hoover,  who  deposes  and  says: 

That  he  is  the  same  Walter  R.  Hoover  before  whom  was  executed  the  deed  firom 
May  Campbell  to  W.  E.  McCord,  for  the  N.  i  of  the  8E.  i  of  Sec.  8,  T.  49  N.,  R.  6.  W., 
Ashland,  Wis.  district,  at  Iron  River,  Bayfield  county,  Wisconsin ;  and  that,  while 
he  has  no  data  from  which  to  determine  the  exact  date  of  the  deed,  he  is  quite  cer- 
tain it  was  made  on  or  about  May  1,  1894,  and  that  if  the  same  bears  date  of  May 
Ist,  1893,  he  is  equally  certain  that  it  is  erroneous,  and  should  read  1894,  instead 
of  1893. 

The  affidavits  of  McGord,  Hume,  and  Campbell,  above  referred  to, 
bear  the  impress  of  having  been  very  hastily  and  carelessly  executed. 
They  briefly  allege  that  if  said  deed  bears  the  date  of  May  1, 1893,  such 
date  must  be  incorrect,  for  they  remember  that  it  was  executed  long 
after  said  date.  !N'one  of  the  affidavits  enters  into  particulars  or  sets 
forth  any  reason  for  the  belief  expressed. 

The  date  at  the  beginning  of  the  deed  in  question  is  written  out  in 
foil:  <<Thi8  indenture,  made  the  first  day  of  May,  in  the  year  of  our 
Lord,  one  thousand  eight  hundred  and  ninety-three.''  In  the  acknowl- 
edgment at  the  end  of  the  deed  the  same  date  is  written  out  in  figures : 
"  The  1st  day  of  May,  1893.'' 

The  affidavits  offered  are  insufficient  to  prove  that  the  date  inserted 
in  the  deed  and  certificate  of  acknowledgment  is  a  mistake. 

In  my  opinion  McGord  has  not  shown  himself  to  be  the  legal  assignee 
of  the  land  in  controversy,  and  cannot  properly  be  allowed  repayment 
therefor. 

The  departmental  decision  of  July  13, 1896,  is  therefore  hereby  re- 
called, revoked,  and  vacated;  and  McGord's  application  for  repayment 
ifi  denied. 
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PttACTlCE-IIEAllING-APPLlCJATION-PREFEllENCE   RIGHT. 

HOBE   V,   STBONG  ET  AL. 

A  hearing  will  not  be  ordered  on  an  allegation  of  irrognlarity  in  presenting  an 
application  for  the  rigbt  of  entry,  where  it  is  apparent  from  the  record  that  the 
right  of  the  applicant  i^  not  dependent  upon  priority  of  application. 

A  successful  contest  against  a  scrip  location  entitles  the  contestant  to  a  preferred 
right  of  entry. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  August  2^  1897.  (E.  B.,  Jr.) 

The  land  involved  in  this  cavse  is  the  NE.  J  of  the  SW.  J  and  the 
N W.  \  of  the  SE.  J  of  section  30,  T.  62  N.,  R.  10  W.,  Duluth,  Minnesota, 
land  district.  The  official  plat  of  survey  of  the  township  was  filed  in 
the  lo(*al  office  on  March  19,  1890,  and  the  land  therein  became  then 
subject  to  applications  to  enter  or  purchase  the  same. 

On  that  date,  Tharald  O.  TTobe  presented  his  timber  land  sworn 
statement  for  the  land  above  described,  and  the  S.  J  of  the  KB.  \  of 
said  section,  which  statement  was  rejected  bex*ause  it  conflicted  as  to 
tlie  said  NE.  J  of  the  SW.  J  with  the  homestead  entry,  No.  10,092,  of 
Lawrence  H.  Strong,  made  on  the  same  date,  but  prior  to  said  state- 
ment, and  as  to  the  said  NW.  J  of  the  SE.  J,  with  the  Sioux  half  breed 
scrip  location  made  on  June  3, 1887,  by  Philander  P.  Pettijohn,  and 
with  the  homestead  application  of  Hugh  P.  Strong,  made  March  19, 
1896,  prior  to  said  statement  Hugh  P.  Strong's  homestead  application 
was  at  first  rejected,  when  presented,  on  account  of  the  said  scrip 
location,  which  was  then  involved  in  a  contest  against  the  same  by  said 
Hugh  P.  Strong.  But  on  March  20,  1896,  the  application  was  allowed 
and  Strong  was  permitted  to  make  homesteail  entry  No.  10,095  there- 
under, the  local  oflice  having  been  then  just  advised  by  letter  from  your 
office,  dated  March  17, 1896,  of  the  cancellation,  on  the  date  last  men- 
tioned, of  said  scrip  location,  pursuant  to  the  decision  of  the  Depart- 
ment dated  August  20, 1895,  in  the  contest  case  referred  to  above  of 
said  Hugh  P.  Strong  against  said  Pettijohn  and  others  (21  L.  D.,  111). 

By  his  attorney,  one  B.  N.  Johnson,  Hobe  appealed  from  the  rejection 
of  the  said  timber  land  statement,  assigning  error  as  follows: 

1.  It  was  error  to  allow  the  homestead  entries  of  Lawrence  H.  and  Hugh  P.  Strong 
hi  the  face  of  the  protest  of  B.  N.  Johnson,  and  witLi  the  knowledge  that  the  parties 
by  unlawful  means  had  secured  first  entrance  to  the  land  office. 

2.  It  wan  error  not  at  once  to  have  ordered  an  iuvestigatiou  upon  the  charge  of 
B.  N.  Johnson  of  the  illegality  of  admitting  these  entries. 

3.  It  was  error  to  reject  the  sworn  statement  of  this  appellant,  knowing  that  he 
was  the  only  applicant  for  the  land. 

In  deciding  the  case,  Jnly  29,  1896,  yonr  office  said : 

The  plat  of  township  62  N.,  R.  10  W.,  was  iiled  in  your  office  on  March  19, 1896. 

It  appears  from  the  appeal  that  the  land  office  in  Duluth  is  located  in  the  govern- 
ment building  on  the  second  story ;  that  at  6  o'clock  in  the  morning,  when  the  outer 
door  of  said  government  building  was  thrown  open  totlie  public,  three  persons  were 
stationed  there,  viz:  Erik  W.  Lund,  (Uistav  E.  Osterberg,  and  appellant;  that  when 
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said  door  was  thrown  open^  they  mshed  np  the  stain  and  when  they  reached  the 
second  story,  they  saw  three  persons  msh  out  of  a  toilet  room ;  that  said  persons 
reached  the  land  office  door  prior  to  the  persons  who  had  come  in  the  building  in 
the  regular  way ;  that  two  of  these  persons  were  the  Messrs.  Strong  who  made  the 
entries  above  mentioned  and  that  with  them  was  their  brother  who  was  there  to 
enable  them  to  make  their  entries.  The  appellant  wishes  an  investigation  as  to  the 
manner  in  which  these  parties  entered  the  building. 

The  township  in  question  was  thrown  open  to  settlement  and  entry  pursuant  to 
the  circular  of  October  21,  1885  (4  L.  D.,  202).  There  was  nothing  peculiar  iu  the 
method  of  opening  the  same.  It  appears  that  the  parties  who  made  entries  for  the 
lands  in  controversy  were  the  prior  applicants  as  well  as  apparently  the  prior 
settlers  on  the  land. 

Under  the  circumstances  the  application  for  an  investigation  is  denied,  and  your 
action  rejecting  his  application  is  approved  in  so  far  as  it  applies  to  the  NW.  i 
SB.  i  and  N£.  i  SW.  i  of  said  Sec.  30^  subject  to  the  right  of  appeal.  Should  he  so 
desire  it,  you  will  allow  his  filing  for  the  S.  ^  NE.  j-  of  said  section.    See  21  L.  D.,  145. 

Hobe  prosecutes  an  appeal  to  the  Departmeut,  in  which  he  assigns 
error  in  yonr  office  decision  as  follows : 

I.  It  was  error  to  hold  that  Hugh  P.  and  Lawrence  H.  Strong  have  made  settle- 
ment upon  this  laud  prior  to  their  homestead  entries. 

II.  It  was  error  to  allow  their  homestead  entries  upon  this  land  to  remain  intact 
without  inquiring  into  the  method  of  proruring  them. 

It  would  appear  from  the  affidavits  tiled  with  the  appeal  to  your 
ofiBce,  that  said  Lawrence  H.  and  Hugh  P.  Strong,  by  some  clandestine 
means  not  disclosed,  secured  admission  to  the  government  building  at 
Dtduthy  in  which  the  local  land  office  is  located,  prior  to  six  o'clock  on 
the  morning  of  March  19, 1896,  and  by  such  means  were  enabled  to 
enter  into  the  land  office  itself,  at  nine  o'clock,  in  advance  of  Hobe  and 
others  who  had  been  regularly  waiting  at  the  outer  door  of  the  govern- 
m^t  building. 

If  the  rights  of  Lawrence  H.  and  Hugh  P.  Strong  to  the  NB.  J  of  the 
SW.  J  and  to  the  "^W.  J  of  the  SE.  J,  respectively,  of  said  section, 
depended,  at  least  as  against  said  Hobe,  upon  x)riority  of  application 
or  entry,  alone,  the  Department  would  be  justified  in  directing  that  a 
hearing  be  ordered,  and  that,  in  the  event  the  evidence  adduced  at 
such  hearing  should  show  the  facts  to  be  as  stated  in  the  affidavits  on 
file,  their  entries  should  be  canceled,  as  to  the  land  involved,  as  having 
been  made  in  fraud  of  the  rights  of  Hobe.  But  such  proof,  if  obtained, 
would  not  avail  Hobe  anything,  so  far  as  the  tracts  in  controversy  are 
concerned,  if,  as  would  appear  from  the  homestead  affidavits  of  Law- 
rence H.  and  Hugh  P.  Strong,  respectively,  each  had  made  settlement 
on  the  land  covered  by  his  entry  prior  to  March  19,  1896,  when  the 
township  plat  was  filed  in  the  local  office. 

In  his  homestead  affidavit  Lawrence  H.  Strong  swears  that  he  set- 
tied,  on  April  10, 1895,  upon  the  land  embraced  in  his  said  entry,  and 
has  ever  since  resided  thereon.  Hugh  P.  Strong  swears  that  he  set- 
tled, on  March  21, 1891,  on  the  land  embraced  in  bis  said  entry,  and 
has  ever  since  resided  thereon.  In  his  argument  on  appeal  Hobe's 
attorney  states  that  "Hugh  P.  and  Lawrence  H.  Strong  are  residents 
of  West  Superior,  Wisconsin,  and  never  lived  a  day  upon  this  land 
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prior  to  the  time  of  entry,  March  19, 1896."  Statements  of  fact  made 
by  an  attorney  in  a  brief  and  not  supported  by  the  record  or  by  affi- 
davit ought  not  to  be  considered.  Here  no  affidavit  is  submitted  to 
support  the  statement  made  and  there  is  nothing  in  the  record  which 
gives  the  slightest  corroboration  or  support  thereto.  Furthermore, 
Hugh  P.  Strong,  by  reason  of  the  cancellation  of  said  scrip  location 
as  the  result  of  his  successful  contest  .against  the  same  (Strong  v.  Pet- 
tijohn  et  a2.,  supra)^  appears  to  have  acquired  a  preference  right  to  enter 
the  land  embraced  in  said  location,  which  included  the  said  KW.  ^  of 
the  SB.  i  (McGee  et  al.  v.  Ortley,  14  L,  D.,  523;  and  Hyde  et  al.  v.  War- 
ren et  aLj  Id.  576).  In  his  homestead  application  he  expressly  asserts 
bis  claim  to  a  preference  right  as  successful  contestant. 

If  the  claims  of  the  Strongs  respecting  prior  settlement  and  the 
claim  of  Hugh  P.  Strong  to  a  preference  right  as  a  successful  contest- 
ant be  correct,  there  was  no  occasion  for  any  unseemly  haste  on  the 
part  of  the  Strongs  in  filing  their  applications  on  March  19, 1896,  in 
advance  of  Hobe.  If  these  claims  were  well  founded  the  right  of 
Lawrence  H.  Strong  to  the  land  he  claimed,  was  amply  protected  as 
against  Hobe  by  the  settlement  of  the  former,  and  the  right  of  Hugh 
P.  Strong  to  the  land  he  claimed  was  likewise  protected  both  by  his 
settlement  and  his  claim  to  a  preference  right.  In  the  absence  of  any 
evidence  calling  in  question  the  settlement  right  claimed  by  each  of  the 
Strongs,  or  the  claim  of  Hugh  P.  Strong,  to  a  preference  right,  the 
Department  would  not  be  justified  in  directing  that  a  hearing  on 
another  matter  be  had,  with  its  attendant  expense,  trouble  and  delay 
to  the  entrymen. 

An  investigation  as  requested,  or  a  hearing,  merely  for  the  purpose 
of  establishing  the  truth  of  the  allegations  oi  Mr.  Hobe  as  to  the  clan- 
destine entrance  by  these  entrymen  into  the  government  building, 
whereby  they  were  able  to  precede  him  in  appearing  at  the  land  office, 
would,  as  already  indicated  herein,  be  unavailing  as  a  means  to  advance 
his  claim  to  the  tract  in  controversy,  because  their  claims  are  not 
dependent  upon  such  prior  entry  at  the  land  office. 

^o  charge  of  dereliction  of  duty  or  of  culpability  is  made  against  the 
local  officers  in  the  matter  of  the  alleged  wrongful  entrance  into  the  said 
government  building.  It  seems  that  the  building  in  which  the  land 
office  was  located  was  not  under  the  control  of  the  local  officers  and 
that  their  control  extended  only  to  the  rooms  occupied  by  the  land 
office.  In  the  letter  of  the  register  dated  June  17, 1896,  transmitting 
said  timber  land  statement  and  Hobe's  appeal  and  the  affidavits  there- 
with filed,  that  official  says: 

In  reference  to  the  facts  alleged  in  affidavits  accompanying  said  appeal,  we  hare 
no  knowledge  other  than  hearsay.  We  simply  know  that  Lawrence  and  Hugh  P. 
Strong  were  the  first  applicants  for  said  land  on  the  morning  of  March  19, 1896,  the 
date  upon  which  the  official  plat  of  surrey  was  opened  for  entry  at  this  office. 

As  the  record  now  stands,  the  decision  of  your  office  was  correct  and 
mnst  be  affirmed^ 
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TSTDIA^  LANBS-KESEBVATIOl^— KELTNQUISHMENT. 

William  Oueb. 

Under  an  ofder  directing  the  reservation  of  a  tract  of  land  for  the  benefit  of  an 
Indian,  with  a  yiew  to  his  subsequent  entry  thereof,  there  is  no  right  conferred 
upon  the  Indian  by  wliich  his  relinquishment  will  serve  to  release  the  land  from 
reservation. 

An  application  to  enter  land,  so  reserved,  confers  no  right  upon  the  applicant  that 
can  be  recognized  on  the  removal  of  the  reservation,  in  the  presence  of  a  valid 
intervening  adverse  claim. 

Aetijig  Secretary  Ryan  to  the  Oommissianer  of  the  General  Land  Office^ 
(W.  V.  D.)  August  5, 1697.  (G.  B.  G.) 

I  have  considered  the  case  of  William  Oner,  ex  partCy  on  his  appeal 
from  yonr  office  decision,  rejecting  his  application  to  make  homestead 
entry,  upon  the  N.  i  of  the  SE.  J,  Sec.  3,  T.  27,  E.  8  E.,  Wansau  land 
diRtrict,  Wisconsin. 

The  land  applied  for  is  one  of  a  number  of  tracts  reserved  from  sale 
and  disposal  by  departmental  order  of  January  27,  1882,  and  again 
reserved  by  the  departmental  order  of  September  29, 1883,  on  account 
of  selections  by  one  hundred  and  sixty-seven  Winnebago  Indians,  with 
a  view  to  homestead  entry  by  said  Indians,  under  section  15  of  the  act 
of  March  3, 1875  (18  Stat.,  420),  which  is  in  part  as  follows— 

That  any  Indian  bom  in  the  United  States,  who  is  the  head  of  a  family,  or  who 
has  anived  at  the  age  of  twenty-one  years,  and  who  has  abandoned,  or  may  here- 
after abandon,  his  tribal  relations,  shall,  on  making  satisfactory  proof  of  snch  aban- 
donment, nnder  mles  to  be  prescribed  by  the  Secretary  of  the  Interior,  be  entitled 
to  the  benefits  of  the  act  entitled  "An  act  to  secure  homesteads.to  actual  settlers  on 
the  public  domain,''  approved  May  twentieth,  eighteen  hundred  and  sixty-two,  and 
the  acts  amendatory  thereof,  except  that  the  provisions  of  the^eighth  section  of  the 
said  act  shall  not  be  held  to  apply  to  entries  made  nnder  this  act. 

The  tract  here  in  controversy  was  selected  by,  for,  and  on  account 
0^  one  Daniel  Goodvillage,  an  Indian  of  said  tribe;  and  on  October  4, 
1883,  your  office  issued  the  following  order: 

RSGISTBR  AKD  BBCBIVKR. 

Wau8au,  Wi8c<m9in: 

Gentlsmbk:  I  transmit  herewith  a  list  of  lands  which  have  been  selected  by  the 
Winnebago  Indians  named  in  said  list,  for  the  purpose  of  making  homestead  entries 
thereof,  which  entries  they  have  been  prevented  from  making  in  consequence  of 
poverty. 

The  Honorable  Secretary  of  the  Interior,  under  date  of  the  29th  ultimo,  directed 
that  the  lands  so  selected,  and  embraced  in  said  list,  be  withheld  from  sale  or  dis- 
posal, pending  the  making  of  the  homestead  entries  referred  to. 

You  will,  therefore,  note  the  withdrawal  of  said  tracts  upon  your  records,  and 
permit  no  entries  of  the  same,  other  than  by  the  Indians  who  hciye  aelected  the  same. 
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Yoa  will  report  to  this  office  without  delay  any  conflicts  that  may  be  shown  by 
your  records  with  the  lands  herein  described. 

Very  respeetfoUy,  L.  Harrison, 

Acting  CommiBsioner. 

On  January  18,  1895,  the  First  Assistant  Secretary  of  the  Interior 
addressed  a  letter  to  the  Commissioner  of  Indian  Affairs,  calling  atten- 
tion to  certain  alleged  irregularities  in  the  selection  and  entering  of 
lands  by  said  Indians,  and  directed  that  the  matter  be  thoroughly 
investigated  by  the  Indian  Office,  and  that  such  steps  be  taken  as 
would  enable  the  office  to  correct  the  abuses  reterred  to.  An  investi- 
gation was  accordingly  made  by  agents  sent  into  the  field  for  that  pur- 
I>ose,  and  on  November  4, 1895,  Agent  Able  made  his  report  to  the  Indian 
Office,  in  which  he  submitted  a  list  of  selections  for  cancellation,  among 
which  was  the  selection  of  David  Goodvillage  for  the  land  in  contro- 
versy. The  report  and  recommendation  were  approved  by  the  Secre- 
tary of  the  Interior,  on  January  6,  1896,  and  on  March  25,  1896,  the 
selection  was  cancelled. 

Eeturniug  to  the  matter  of  the  application  now  under  consideration, 
it  appears  that  said  William  Cuer  made  said  application  to  homestead 
the  land,  on  March  24, 1891,  and  filed  therewith  a  paper  purporting  to 
be  the  relinquishment  of  the  said  David  Goodvillage  of  all  right,  title 
and  interest  in  and  to  the  tract  described. 

The  local  officers  transmitted  the  papers  to  your  office,  which,  on 
April  7,  1891,  held  that  ^Hhe  identity  of  the  Indian  relinquishing  with 
the  Indian  for  whom  the  tract  was  reserved"  was  not  fully  established, 
and  directed  that  the  selection  remain  intact,  '<  pending  further  action 
by  the  honorable  Secretary  of  the  Interior  relative  to  this  and  similar 
reservations.'' 

Without  stopping  to  inquire  as  to  the  sufficiency  of  proof  of  identi- 
fication of  the  Indian,  in  my  view  of  the  law,  his  so-called  relinquish- 
ment is  not  material  to  the  determination  of  the  issue  here  presented. 

It  appears  that  on  June  1, 1896,  the  local  officers  allowed  one  Emil 
Bauman  to  make  homestead  entry  of  the  tract,  which  entry  is  now 
intact  upon  the  records.  This  was  after  the  land  had  been  relieved 
from  reservation,- and  when  it  was  legally  subject  to  entry. 

Cuer  took  nothing  by  the  relinquishment  of  Goodvillage,  assuming 
that  it  was  in  all  respects  regular.  The  Indian  had  no  rights  in  the 
tract  to  relinquish,  the  land  being  simply  in  a  state  of  reservation 
for  his  use,  should  be  elect  to  comply  with  the  law.  This  he  had  not 
done.  He  bad  not  even,  aci^ording  tx)  the  statement  of  Agent  Able, 
brought  himself  within  the  conditions  precedent  to  hi^  right  to  make  a 
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homestead  entry  as  required  by  the  act  of  March  3,  1875,  he  not  hav- 
ing abandoned  his  tribal  relations,  in  the  sense  of  having  adopted  the 
habits  of  civilized  people. 

Moreover,  if  he  had  any  right,  title,  or  interest  in  the  land  in  contro- 
versy, he  could  not  relinquish  the  same  without  the  consent  of  the 
government.  He  was  a  ward  of  the  nation,  and  without  legal  capacity 
to  act  in  the  premises.  True,  the  relinquishment  was  to  the  United 
States,  but  it  was  never  accepted  by  the  United  States,  and  would 
not  relieve  the  land  from  reservation  until  so  accepted. 

The  land  then  being  in  a  state  of  reservation,  Cuer  acquired  no  right 
by  virtue  of  his  application  to  enter  the  same. 

In  the  ease  of  Shadbolt  v.  St.  Paul,  Minneai>olis  and  Manitoba  By. 
Co.  (14  L.  I).,  613),  it  was  held  (syllabus),  that 

no  rights  are  acquired  by  the  presentation  of  an  application  to  enter  lands  that  are 
withdrawn  for  railroad  purposes.  On  the  subsequent  restoration  of  the  land,  a  new 
application  will  be  necessary  to  protect  the  interest  of  such  an  applicant. 

The  uniform  ruling  of  the  Department  has  been  that  an  application 
to  enter  land  in  reservation  for  any  purpose  confers  no  right  upon  the 
applicant,  and  that  an  appeal  from  the  rejection  of  such  application 
"does  not  operate  to  save  or  create  rights  not  secured  by  the  applica- 
tion itself."     (Maggie  Laird,  13  L.  D.,  502). 

True,  it  has  been  held  that  applications  to  enter  land  in  reservation 
may  be  allowed,  in  the  event  the  lands  so  applied  for  are  restored  to 
settlement  and  entry,  after  due  investigation ;  but  this  is  only  where 
the  question  is  one  between  the  applicant  and  the  government,  and 
has  never  been  done  so  far  as  I  am  advised,  in  the  presence  of  a  valid, 
intervening  adverse  claim. 

In  the  case  at  bar  the  entry  of  Bauman  has  intervened,  and  so  far 
as  shown  by  the  papers,  seems  in  all  respects  regular. 

The  application  of  Cuer  is  accordingly  denied. 


INDIAN  LANDS— ALLOTMENT-UNCOMPAHGRE  UTES. 

Opinion. 

In  making  allotments  to  the  Uncompahgre  Utes  as  directed  hy  the  act  of  June  7, 
1897,  the  special  legislation  with  respect  thereto,  as  contained  in  the  acts  of  June 
15, 1880,  Angast  15, 1894,  and  June  7,  1897,  must  govern,  instead  of  tUe  provi- 
sions of  the  general  allotment  act,  giving  controlling  effect  to  the  later  of  said 
special  acts  ^here  there  is  any  difference  in  their  provisions. 

The  UncompabgroB  are  required  to  pay  for  their  allotments  in  Utah  one  dollar  and 
twenty-five  cents  per  acre  out  of  the  proceeds  arising  from  the  sale  of  their  res- 
ervation in  Colorado. 

Assistant  Attorney- General  Van  Devanter  to  the  Secretary  of  the  Interior. 

(W.  M.  W.) 

A  communication  addressed  to  you  by  the  Commissioner  of  Indian 
Affairs  and  relating  to  the  Umcompahgre  Ute  allotments  was  referred 
to  me  June  21, 1897,  for  opinion  ujpon  the  questions  therein  presented. 
2670— VOL  25 7 
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The  Indian  appropriation  act  of  June  7^  1897^  contains  the  following: 

The  Secretary  of  the  Interior  is  herehy  directed  to  allot  agricultaral  lands  in 
severalty  to  the  Uncompahgre  Ute  Indians  now  located  upon  or  belonging  to  the 
Umcompahgre  Indian  reseryation  in  the  State  of  Utah,  said  allotments  to  be  apon 
the  Uncompahgre  and  Uintah  reservations  or  elsewhere  in  said  State.  And  all  the 
lands  of  said  Uncompahgre  reseryation  not  theretofore  allotted  in  seyeralty  to  said 
Uncompahgre  Utee  shaU,  on  and  after  the  first  day  of  April,  eighteen  hundred  and 
ninety-eight,  be  open  for  location  and  entry  under  all  the  land  laws  of  the  United 
States;  excepting,  however,  therefrom  all  lands  containing  gilsonite,  asphalt,  elat- 
erite,  or  other  like  substances.  And  the  title  to  all  of  the  said  laads  containing 
gilsonite,  asphaltum,  elaterite,  or  other  like  substances  is  reserved  to  the  United 
States. 

This  act  does  not  prescribe  the  manner  in  which  the  allotments  are  to 
be  made,  the  age  or  other  qualifications  of  the  allottees,  or  the  character 
of  title  or  quantity  of  land  which  they  shall  severally  receive. 

The  questions  submitted  by  the  Commissioner  of  Indian  Affairs  are 
thus  stated: 

lu  the  absence  of  specific  provisions  in  the  act  of  June  7, 1897,  it  becomes  necessary 
to  inquire : 

Ist.   Under  what  act  shall  these  allotments  be  madef 

2nd.  Are  the  Uncompahgres  now  required  to  pay  one  dollar  and  twenty-five  cents 
per  acre  for  their  allotments  f 

The  act  of  June  15, 1880  (21  Stat.,  199),  entitled  <<Au  act  to  accept 
and  ratify  the  agreement  submitted  by  tbe  confederated  bands  of  Ute 
Indians  in  Colorado,  for  the  sale  of  their  reservation  in  said  State,  and 
for  other  purposes,  and  to  make  the  necessary  appropriations  for  carry- 
ing out  the  same,"  ratified  an  agreement  which  contained  the  following 
stipulations: 

The  Uncompahgre  Utes  agree  to  remove  to  and  settle  upon  agricultural  lands  on 
Grand  River,  near  the  mouth  of  the  Gunnison  River,  in  Colorado,  if  a  sufiScient 
quantity  of  agricultural  land  shall  be  found  there,  if  not  then  upon  such  other 
unoccupied  agricultural  lands  as  may  be  found  in  that  vicinity  and  in  the  Territory 
of  Utah. 

•  «  «  «  «  # 

Allotments  in  severalty  of  said  lands  shall  be  made  as  follows : 

To  each  head  of  a  family  one-quarter  of  a  section,  with  an  additional  quantity  of 
grazing  land  not  exceeding  one-quarter  of  a  section. 

To  each  single  person  over  eighteen  years  of  age  one-eighth  of  a  section,  with  an 
additional  quantity  of  grazing  land  not  exceeding  one-eighth  of  a  section. 

To  each  orphan  child  under  eighteen  years  of  age  one-eighth  of  a  section,  with  an 
additional  quantity  of  grazing  land  not  exceeding  one-eighth  of  a  section,  and  to 
each  other  person,  under  eighteen  years,  now  living,  or  who  may  be  born  prior  to 
said  allotments,  one-eighth  of  a  section,  with  a  like  quantity  of  grazing  land. 

All  alloments  to  be  made  with  the  advice  of  the  commission  hereinafter  provided, 
upon  the  selection  of  the  Indians,  heads  of  families  selecting  for  their  minor  children, 
and  the  agents  making  the  allotment  for  each  orphan  child. 

««  «  *  •  «  «  « 

and  referring  to  the  proposed  cession  of  their  old  reservation  in  Colo- 
rado, and  the  proposed  setting  apart  of  other  lands,  the  agreement  fur- 
ther stipulated- 
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The  said  ehiefe  and  headmen  of  the  confederated  bands  of  Utes  promise  to  obtain 
the  consent  of  their  people  to  the  cession  of  the  territory  of  their  reservation  as 
above  on  the  following  express  conditions : 

First.  That  the  government  of  the  United  States  canse  the  lands  so  set  apart  to  be 
properly  surveyed  and  to  be  divided  among  the  said  Indians  in  severalty  in  the  propor- 
tion hu^nbefore  mentioned^  and  to  issne  patents  in  fee  simple  to  them  respectively 
therefor,  so  soon  as  the  necessary  laws  are  passed  by  Congress.  The  title  to  be 
acquired  by  the  Indians  shall  not  be  subject  to  alienation,  lease,  or  iucuiubranco, 
either  by  voluntary  conveyance  of  the  grantee  or  by  the  judgment,  order,  or  decree 
of  any  court,  or  subject  to  taxation  of  any  character,  but  shall  be  and  remain  inaliena- 
ble and  not  subject  to  taxation  for  the  period  of  twenty-five  years,  and  until  such 
time  thereafter  as  the  President  of  the  United  States  may  see  fit  to  remove  the  restric- 
tion, which  shall  be  incorporated  in  the  patents  when  issued,  and  any  contract  made 
prior  to  the  removal  of  such  restriction  shall  be  void. 

This  agreement  was  originally  submitted  at  Washington  by  ^<  certain 
of  the  chiefs  and  headmen''  of  the  Indians  and  had  not  been  acted  upon 
by  the  Indians  themselves  in  council  or  otherwise.  Section  1  of  the 
act  of  1880  contains  several  direct  amendments  to  the  agreement,  not 
now  material,  and  makes  the  ratification  by  Congress  subject  to  the 
following  condition: 

....  And  provided  also,  That  three-fourths  of  the  adult  male  members  of  said 
eonfederated  bands  shall  agree  to  and  sign  said  agreement,  upon  presentation  of 
the  same  to  them,  in  open  council  .... 

The  future  disposition  by  the  United  States  of  the  ceded  reservation 
in  Colorado,  the  application  of  proceeds  arising  from  a  sale  of  tlie  lands 
therein,  and  payment  by  the  Indians  for  other  lauds  on  which  they 
should  be  settled,  outside  of  the  ceded  reservation,  were  all  subjects 
upon  which  the  original  agreement  was  entirely  silent,  but  'Mn  consid- 
eration of  the  cession  of  territory  to  be  made  by"  the  Indians,  it  did 
make  provision  for  supplying  their  wants  and  for  setting  apart  and 
holding 

as  a  perpetual  trust  for  the  said  Ute  Indians,  a  sum  of  money,  or  its  equivalent,  in 
bonds  of  the  United  States,  which  sball  be  sufficient  to  produce  the  sum  of  fifty 
thousand  dollars  per  annum,  which  sum  of  fifty  thousand  dollars  shall  be  distributed 
per  capita  to  them  auuually  forever. 

Section  2  and  the  succeeding  sections  of  the  ratifying  act  of  1880, 
provided  for  a  commission  of  five  persons  authorized  to  superintend 
the  removal  and  settlement  of  the  Utes,  made  complete  provision  for 
allotting  in  severalty  the  lands  to  which  the  Indians  should  be  removed, 
provided  for  the  sale  of  the  lands  in  the  ceded  reservation  in  Colorado, 
and  directed  that— 

The  proceeds  of  said  sale  shall  be  first  sacredly  applied  to  reimbursing  the  United 
States  for  all  sums  paid  out  or  set  apart  under  this  act  by  the  government  for  the 
benefit  of  said  Indians,  and  then  to  be  applied  in  payment  for  the  lands  at  one  dol- 
lar and  twenty-five  cents  per  acre,  which  may  be  ceded  to  them  by  the  United 
States,  outside  of  their  reservation,  in  pursuance  of  this  agreement.  And  the 
remainder,  if  any,  shall  be  deposited  in  the  Treasury  as  now  provided  by  law  for  the 
benefit  of  the  said  Indians  in  the  proportion  hereinbefore  stated  and  ihe  interest 
thereon  shall  be  distributed  annually  to  them  in  the  same  manner  as  the  funds  pro- 
vided for  in  this  act. 
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While  section  2,  and  the  succeeding  sections,  do  not  in  express  torms 
amend  the  agreement,  they  do,  in  part,  set  forth  the  conditions  on 
which  the  agreement  was  ratified  by  Congress,  supply  the  omissions 
therein  as  above  shown,  and  make  provision  for  its  execution.  In  this 
sense  they  may  be  treated  as  indirectly  amendiug  the  agreement. 

Section  10  of  this  act  is  as  follows : 

If  the  agreement  ob  amended  in  this  act  is  not  ratifted  by  three-fourths  of  the 
adult  male  Indians  of  the  lite  tribes  within  four  months  from  the  approval  of  this 
act  the  same  shall  cease  to  be  of  effect  after  that  day. 

Acceptance  and  ratification  were  duly  had  by  the  requisite  number 
of  Indians  in  council  and  within  the  time  named.  The  instrument  of 
acceptance  and  ratification  expressly  recites  that  ^^said  agreement  and 
the  amendments  thereto,  with  the  several  sections  of  said  act  of  Con- 
gress relating  to  the  same  ....  have  each  and  all  been  submitted 
to  said  confederated  bands  of  Ute  Indians^  and  <^have  been  care- 
fully and  fully  explained  and  interpreted  in  open  council  ....  and 
considered  by  said  Indians  in  their  own  council,"  and  then  declares 
that  the  ^'  agreement  as  amended  by  said  act  of  Congress"  is  accepted, 
ratified  and  confirmed,  and  that  the  Ute  reservation  in  Colorado  is 
ceded,  sold  and  conveyed  to  the  United  States,  excepting  such  part 
thereof  as  might  be  selected  for  a  part  of  the  Indians  to  remove  to  and 
settle  upon. 

A  sufficient  quantity  of  agricultural  land  was  not  found  on  Grand 
Biver  near  the  mouth  of  Gunnison  Kiver,  in  Colorado,  upon  which  to 
settle  the  Uncompahgre  Utes,  so,  with  the  approval  of  the  Secretary  of 
the  Interior,  the  commission  appointed  under  the  act  of  1880  removed 
them  to  and  settled  them  upon  lands  in  Utah.  These  lands  embrace 
the  present  Uncompahgre  reservation  and  some  lands  ''along  the 
Duchene  River"  within  the  Uintah  reservation.  (Report  Com.  Ind. 
Affairs  1881,  p.  XL VI.  and  326.  Senate  Doc.  32,  1st  Sess.,  55th  Cong. 
5.)  The  commission  appointed  under  the  act  of  1880  was  abolished 
March  1, 1883  (22  Stat.,  433, 499)  before  any  allotments  in  severalty 
were  made. 

The  20th  section  of  the  act  of  August  15, 1894  (28  Stat.,  286-^7, 
repeated  the  former  provision  for  the  allotment  in  severalty  to  the 
Uncompahgre  Indians  as  follows : 

That  the  President  of  the  United  States  is  hereby  authorized  and  directed  to  appoint 
a  commission  of  three  persons  to  aUot  in  severalty  to  the  Uncompahgre  Indians 
within  their  reservation,  in  the  Territory  of  Utah,  agricultural  and  grazing  lands 
according  to  the  treaty  of  eighteen  hundi-ed  and  eighty,  as  follows: 

Allotments  in  severalty  of  said  lands  shall  be  made  as  follows:  To  each  head  of  a 
family  one-quarter  of  a  section,  with  an  additional  quantity  of  grazing  land  not 
exceeding  one-quarter  of  a  section ;  to  each  single  person  over  eighteen  years  of  age, 
one-eighth  of  a  section,  with  an  additional  quantity  of  grazing  land  not  exceeding 
one-eighth  of  a  section ;  to  each  orphan  child  under  eighteen  years  of  age,  one-eighth 
of  a  section,  with  an  additional  quantity  of  grazing  land  not  exceeding  one-eighth 
of  a  section ;  to  each  other  person  under  eighteen  years  of  age,  bom  prior  to  such 
allotment,  one-eighth  of  a  section,  with  a  like  quantity  of  grazing  land:  Proridedy 
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That,  with  the  consenlof  said  commission,  any  adult  Indian  may  select  a  less  quan- 
tity of  land,  if  more  desirable  on  account  of  location :  And  provided.  That  the  said 
lodiaus  shall  pay  one  dollar  and  twenty-five  cents  per  acre  for  said  lands  from  the 
fund  now  in  the  United  States  Treasury  realized  from  the  sale  of  their  lands  in  Colo- 
rado as  provided  by  their  contract  with  the  government.  All  necessary  surveys,  if 
any,  to  enable  said  commission  to  complete  tbe  allotments  shall  be  made  under  the 
direction  of  the  General  Land  Office.  Said  commissioners  shall,  as  soon  as  practica- 
ble after  their  appointment,  report  to  the  Secretary  of  the  Interio*'  what  portions  of 
said  reservation  are  unsnited  or  will  not  be  required  for  allotments,  and  thereupon 
such  portions  so  reported  shall,  by  proclamation,  bo  restored  to  the  ])ublic  domain 
and  made  subject  to  entry  as  hereinafter  provided. 

A  commission  was  appointed  pursuant  to  this  act  which  entered  upon 
the  discharge  of  its  duties,  but  the  Indians  having  objected  to  the  pro- 
posed allotments  because  of  the  provision  requiring  payment  for  the 
lands  allotted,  Secretary  Smith,  on  February  4, 1890,  issued  the  follow- 
ing direction  to  the  members  of  the  commission : 

The  work  of  the  Uncompahgre  Indian  commission  ....  will  be  discontinued  for 
the  present.     You  are  therefore  furlonghed  from  date  of  receipt  of  this  letter. 

The  work  was  accordingly  discontinued.  (Senate  Doc.  32, 1st  Sess., 
55th  Cong.  19;  Report  Com.  Ind.  Affairs  1896,  pp.  96-7.) 

Thus  we  find  that  there  were  in  full  force  and  efifect  at  the  time  of 
the  act  of  Jane  7, 1897,  now  under  consideration,  special  statutes  (21 
Stat,  199,-  28  Stat.,  286,  337)  relating  to  the  Uncompahgre  Indians, 
prescribing  the  manner  in  which  allotments  to  them  should  be  made, 
the  age  and  other  qualifications  of  the  allottees  and  the  character  of 
the  title  and  quantity  of  land  which  they  should  severally  receive. 

The  act  of  February  8, 1887  (24  Stat.,  388),  with  its  amendment  of 
February  28, 1891  (26  Stat.,  794),  is  a  general  statute  providing  for  the 
allotment  of  lands  in  severalty  to  Indians,  and  was  also  in  full  force 
and  effect  on  June  7, 1897. 

Under  which  of  these  statutes  are  the  allotments  required  by  the  act 
of  June  7, 1897,  to  be  madet  On  this  question  that  act  is  silent.  Con- 
taining in  itself  only  a  direction  that  these  allotments  shall  be  made, 
and  making  no  provision  for  executing  that  direction,  it  evidently 
assumes  the  existence  of  some  other  law,  applicable  to  the  Uncompahgre 
Indians  and  containing  adequate  provision  therefor.  Either  of  the 
statutes  then  in  force,  if  it  were  not  for  the  existence  of  the  other,  fully 
meets  this  assumption  and  contains  ample  provision  for  the  execution 
of  the  direction  given. 

These  two  statutes  are  different  in  their  terms  and  effect  and  cannot 
harmoniously  and  concurrently  apply  to  the  same  allotments.  By 
which  was  the  rule  of  allotment  for  the  Uncompahgres  prescribed  t 
The  act  of  June  15,  supra^  was  special  and,  with  the  agreement  therein 
ratified,  was  submitted  to  the  Indians  before  they  accepted  the  agree- 
ment and  its  amendments.  It  may  not  be  material,  but  no  other  statu- 
tory provision  for  allotment  has  been  submitted  to  them.  The  act  of 
February  8,  1887,  supra,  with  its  amendment  of  February  28,  1891, 
^tipra,  IS  general  in  character  and  later  in  time  than  the  act  of  1880, 
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but  the  act  of  Angnst  15, 1894,  supra,  is  still  later,  than  the  general 
act  and  directs  that  the  allotments  to  the  Uncompahgre  Indians  be 
made  according  to  the  special  act  of  1880. 

By  the  act  of  1894  Congress  plainly  manifested  its  intention  that  the 
allotments  to  the  Uncompahgres  should  be  made  under  the  special  act 
and  not  under  the  general  statute.  This  was  the  state  of  the  law  wlien 
the  act  of  1897  was  adopted.  As  before  stated,  that  act  is  silent  on 
this  question.  The  existence  of  the  special  statute,  and  the  fact  that 
it  excluded  the  general  statute  from  application  to  the  Uncompahgre 
allotments,  were  known  to  Congress,  and  had  it  been  intended  that 
these  allotments  should  be  made  under  the  general  statute  instead  of 
under  the  special  one,  such  intention  would  have  been  plainly  expressed 
in  the  act  then  under  consideration.  The  act  of  1880,  as  re-adopted  in 
the  act  of  1894,  contains  the  latest  expression  of  the  legislative  will 
and  controls. 

The  provision  requiring  the  payment  of  one  dollar  and  twenty-five 
cents  an  acre  by  the  Uncompahgres  out  of  the  moneys  realized  from 
the  sale  of  the  reservation  in  Colorado,  is  contained  in  the  act  of  1880 
and  rei)eated  in  the  act  of  1894.  Attempts  to  waive  or  repeal  it  have 
been  made  in  Congress,  but  have  not  been  successful.  The  pronounced 
opposition  of  the  Indians  thereto  and  their  resistance  to  allotments  by 
reason  thereof,  were  fully  presented  in  Senate  Document  32,  Ist  Ses- 
sion, 55th  Congress,  which  was  before  Congress  when  the  act  of  June 
7, 1897,  was  enacted.  Under  these  circumstances,  it  is  not  alone  cer- 
tain that  the  provision  in  question  has  not  been  repealed,  but  it  is  also 
evident  that  there  was  no  intention  to  repeal  it. 

The  letter  of  the  Commissioner  of  Indian  Affairs  says:  "The  act  of 
1880  provided  for  allotments  of  both  agricultural  and  grazing  land, 
while  the  act  of  1897  confines  them  to  <igricultural  land."  It  is  true 
that  the  later  act  speaks  only  of  agricultural  land,  but  it  is  apparent 
that  the  word  "  agricultural "  is  here  used  in  the  same  sense  in  which  it 
is  used  in  the  agreement  quoted  in  the  act  of  1880,  and  that  as  so  used 
it  embraces  grazing  land.  The  agreement,  as  before  shown,  contains 
the  following: 

The  Uncompahgre  Utes  agree  to  remove  to  and  settle  upon  agricultural  lands  on 
Grand  River  near  the  mouth  of  the  Gunnison  River  in  Colorado,  if  a  sufficient  quan- 
tity of  agricultural  land  shaJl  be  found  there,  if  not  then  upon  such  other  unocoa- 
pied  agricultural  lands  as  may  be  found  in  that  vicinity  and  in  the  Territory  of  Utah. 

The  White  River  Utes  agree  to  remove  to  and  settle  upon  agricultural  lands  on  the 
Uintah  reservation  in  Utah. 

Allotments  in  severalty  of  said  lands  shall  be  made  as  follows: 

To  each  head  of  a  family  one-quarter  of  a  section  with  an  additional  quantity  of 
grazing  land  not  exceeding  one-quarter  of  a  section. 

To  each  single  person  over  eighteen  years  of  age  one-eighth  of  a  section  with  an 
additional  quantity  of  grazing  land  not  exceeding  one-eighth  of  a  seo'tion. 

To  each  orphan  child  under  eighteen  years  of  age  one-eighth  of  a  section  with  an 
additional  quantity  of  grazing  land  not  exceeding  one-eighth  of  a  section ;  and  to 
each  other  person  under  cij^hteen  years,  now  living,  or  who  may  be  born  prior  to 
said  allotments,  one-eighth  of  a  section  with  a  like  quantity  of  grazing  land. 
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The  land  to  which  the  Uncompahgres  were  to  be  removed  and  npon 
which  they  were  to  settle,  is  thus  described  as  "  agricultural."  This 
laod  and  none  other,  was  to  be  allotted,  and  yet  the  allotments  were  to 
be  so  made  as  to  embrace  a  '^quantity  of  grazing  land."  This  renders 
it  apparent  that  the  word  "agricultural"  was  used  in  a  sense  which 
includes  *' grazing."  The  fact  that  the  grazing  of  live  stock  is  so  closely 
associated  with  and  so  generally  accompanies  tilling  of  the  soil,  makes 
this  use  of  terms  possible  and  not  unreasonable.  The  broad  sense  in 
which  the  word  "agricultural"  is  sometimes  used  is  illustrated  by  the 
fact  that  lands  are  sometimes  spoken  of  as  agricultural  to  contradistin- 
guish them  firom  mineral  lands. 

This  act  authorizes  the  allotments  to  be  made  "upon  the  Uncom- 
pahgre  and  Uintah  reservations  or  elsewhere  in  said  State."  To  the 
extent  only  that  this  embraces  lands  not  included  in  the  acts  of  1880 
and  18M,  it  ox>erate8  as  a  modification  or  amendment  of  those  acts. 

I  am  of  opinion  (1)  that  the  allotments  to  the  Uncompahgres  should 
be  made  under  the  acts  of  1880, 1894  and  1897,  giving  controlling  force 
to  the  later  act  where  there  is  any  difierence  in  their  provisions;  and 
(2)  that  the  Uncompahgres  are  required  to  pay  for  their  allotments 
in  Utah  one  dollar  and  twenty-flve  cents  "per  acre  out  of  the  proceeds 
arising  from  the  sale  of  their  reservation  in  Colorado. 

Approved,  August  5, 1897, 
Thos.  Ryan, 

Acting  Secretary. 


HOMBSTEAD    CONTEST— PRTORrTY    OF    SETTLEMENT. 

Benjamin  v.  Eudaily. 

A  contest  against  a  homestead  entry,  on  the  ^roand  of  priority  of  settlement,  must 
fail  if  it  appears  that  the  contestant's  alleged  acts  of  settlement  were  not  fol- 
lowed np  by  the  establishment  and  maintenance  of  residence. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office, 
(W.  V.  D.)  August  5, 1897.  (J.  L.  McC.) 

On  October  11, 1893,  Daniel  Eudaily  made  homestead  entry  of  the 
NE.  \  of  Sec.  18,  T.  27,  E.  1  E.,  Perry  land  district,  O.  T. 

On  October  31,  same  year,  James  A.  Benjamin  Hied  contest  affidavit 
against  Eudaily,  alleging  prior  settlement. 

A  hearing  was  had,  as  the  result  of  which  the  local  officers  found  in 
favor  of  Benjamin,  the  contestant,  and  recommended  the  cancellation 
of  Eudaily's  entry. 

Eadaily  appealed  to  your  office,  which,  on  August  16, 1895,  reversed 
the  decision  of  the  local  officers,  and  held  Eudaily^s  entry  intact,  sub- 
ject to  compliance  with  law. 

Benjamm  appealed  to  the  Department,  which,  on  August  8,  1896, 
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reversed  the  decision  of  your  office,  and  directed  the  canceUation  of 
Endaily's  entry. 

Eadaily  filed  a  motion  for  review,  which  was  entered  by  departmental 
letter  of  January  7,  1897 ;  and  arguments  have  been  filed  by  counsel 
for  both  parties. 

In  view  of  the  allegations  contained  in  said  motion,  I  have  caused  a 
careful  re-examination  of  the  testimony  taken  at  the  hearing  to  be 
made. 

The  departmental  decision  heretofore  rendered  found  as  a  fact  that 

Benjamin  first  went  on  the  land  on  September  21, 1893 ;  on  the  24th  he  hanled  lumber 
for  »  house,  which  he  finished  Ootober  1,  and  in  which  he  established  residence 
October  5. 

The  motion  for  review  earnestly  contends  (in  substance)  that  Benja- 
min's acts  in  connection  with  the  land,  prior  to  the  date  of  Eudaily's 
entry  (October  11, 1893),  were  not  sufficient  to  constitute  such  "  settle- 
ment" as  would  confer  upon  him  a  superior  right  thereto,  and  insists 
that  the  testimony  taken  at  the  hearing  shows  that  such  was  the  fact. 

A  careful  reexamination  of  the  testimony  shows  the  same  to  have 
been  in  substance  as  follows: 

The  contestant,  Benjamin,  testified  that  he  was  an  unmarried  man, 
and  by  occupation  a  farmer;  that  he  first  went  upon  the  land  in  con- 
troversy on  September  21 ;  hauled  lumber  for  a  house  on  September  24; 
had  a  house  enclosed  about  October  1;  established  residence  therein 
on  October  5;  and  it  has  been  his  residence  ever  since.  The  house 
measures  eight  by  ten  feet.  Started  a  well  which  he  had  dug  about 
two  feet  deep  by  October  11  (when  Eudaily  made  entry).  The  house 
has  a  floor — which  contestant  put  in  some  time  in  the  summer  of  1894; 
prior  to  that  it  had  only  a  dirt  floor;  after  finishing  the  house  (in  Octo- 
ber, 1893),  contestant  had  some  lumber  left  over,  with  which  he  put  up 
a  bedstead ;  first  put  a  stove  in  the  house  on  the  28th  of  February, 
1894;  put  a  window  into  the  house  about  February  1, 1894;  the  cracks 
were  not  battened  up,  or  only  partly  so;  '*  in  some  places  you  probably 
could"  see  through  the  house  from  side  to  side  by  looking  through  the 
cracks;  *'  there  was  no  place  left  in  the  roof  of  the  house  for  a  flue  or 
a  stove-pipe  during  the  winter  of  1893";  doesn't  know  that  he  slept  in 
the  house  a  single  night  during  the  mouths  of  November  or  December, 
1893,  or  January,  1894;  there  was  no  bed  in  the  house  until  the  latter 
part  of  February,  1894;  no  furniture  of  any  kind  until  that  date;  in 
March,  1894,  contestant  broke  about  two  acres  of  the  land. 

A.  J.  Hunter,  witness  for  contestant,  resides  on  a  quarter-section 
cornering  upon  the  one  in  controversy ;  corroborates  the  testimony  here- 
tofore given  as  to  the  house  and  its  condition  and  contents;  the  house 
as  originally  built,  proved,  when  the  subdivisioual  survey  was  made,  to 
be  fifty  or  sixty  yards  west  of  the  west  line  of  the  tract  in  controversy, 
and  contestant  moved  it  onto  said  land ;  and  witness  thinks  '^  ten  dollars 
would  buy  the  lumber  in  the  house — ^twelve  dollars  at  the  outside"; 
witness  ^^  never  saw  any  articles  of  furniture  in  the  house  except  the 
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little  frame  nailed  up  against  the  wall'^  for  a  bunk;  does  not  know 
where  contestant  slept,  bnt  he  usually  came  from  the  town  of  Black- 
weir^;  does  not  know  that  he  ever  slept  a  night  on  the  claim,  but  has 
^^seen  bioi  there"  a  number  of  times. 

W.  P.  Cunningham,  witness  for  contestant,  lives  half  a  mile  north  of 
the  Is'act  in  controversy;  testified  to  the  same  improvements  heretofore 
mentioned;  does  not  know  whether  contestant  ever  staid  a  night  on  the 
tract  in  controversy. 

Q.  Did  yon  ever  see  Mr.  Benjamin  on  this  landf — A.  Yes,  sir. 
Q.  What  have  you  seen  him  doing  f — A.  Principally  gassing  when  I  was  over  fchere 
(pi^e  11). 

The  testimony  shows  that  Eudaily  was  a  poor  man,  with  a  wife  and 
ten  children;  on  September  19, 1893,  the  Tuesday  after  the  opening  of 
the  Territory,  two  of  his  boys,  for  him,  plowed  several  furrows — one  (at 
least)  clear  around  the  land — ^^to  show  that  somebody  was  there'';  at 
a  later  i>eriod,  but  before  winter  set  in,  a  little  more  plowing  was  done; 
nearly  all  the  winter  after  the  entry  he  was  sick,  being  confined  to  bed 
with  cancer  for  eight  weeks  of  the  time;  he  took  up  his  residence  on 
the  tract,  with  his  family,  on  March  2, 1894  (five  months  and  twenty -one 
days  after  making  entry). 

Certain  rulings  have  hitherto  been  made  and  adhered  to  by  the 
Department,  in  pursuance  of  the  provisions  of  the  homestead  law, 
which  it  will  be  imi)ortant  to  bear  in  mind  in  connection  with  this  case: 

(1).  As  bearing  upon  Eudaily's  entry : — That  he  had  six  months  from 
the  date  of  said  entry  within  which  to  establish  actual  residence;  and 
the  fact  that  he  did  not  establish  residence  until  near  the  expiration  of 
that  period,  and  that  the  improvements  made  by  him  within  that  period 
were  not  extensive  or  expensive,  do  not  militate  against  his  good  faith 
nor  call  for  the  cancellation  of  his  entry.  (See  Bennett  v,  Baxley,  2 
L,  D.,  151;  Baxter  t?.  Gross,  ib.,  69;  and  many  cases  since.) 

(2).  As  bearing  upon  Benjamin's  claim,  based  upon  his  alleged  settle 
ment  prior  to  the  date  of  Eudaily's  entry : 

That  in  case  of  an  attack  upon  a  homestead  entry,  based  upon  alleged  priority  of 
settlement,  it  is  incumbent  upon  the  contestant  to  show  that  his  acts  of  settlement 
were  followed  by  the  establishment  of  residence  on  the  land.  North  Perry  Town- 
site  et  al,  V,  Malone,  syllabus — 23  L.  D.,  87. 

In  other  words,  as  was  said  of  the  contestant  in  the  case  of  Mclnnes 
V.  Cotter  (21  L.  D.,  97) : 

The  only  ground  upon  which  he  can  stand  being  that  of  prior  settlement,  it  became 
incumbent  upon  him,  in  order  to  present  such  a  case  as  would  lead  to  the  allowance 
of  his  entry,  to  show  not  only  prior  settlement  (since  settlement  itself  confers  no 
right  to  any  one),  bnt  continuous  residence. 

Furthermore,  any  person  contesting  an  entry  on  the  ground  of  settle- 
ment prior  to  such  entry,  must  show,  by  a  preponderance  of  evidence, 
a  prior  valid  settlement  right. 

The  burden  of  proof  is  upon  the  contestant  to  show  tbat  his  settlement  antedates 
both  the  entry  and  settlement  of  the  contestee ;  and  if  he  fails  to  thus  show  such 
priority  the  entry  must  stand.    (Sumner  r.  Roberts,  syllabus,  23  L.  D.,  201.) 
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The  testimony,  in  my  opinion,  clearly  disproves  the  contestant's 
claim  that  he  established  a  bona  fide  residence  upon  the  land  prior  to 
October  11,  1893  (the  date  of  Eadaily's  entry).  Certainly  Benjamin 
has  failed  to  prove,  by  a  preponderance  of  evidence,  ^'continnoos  resi- 
dence" after  October  11, 1893. 

I  therefore  concur  with  and  affirm  the  decision  of  your  office,  dated 
August  12, 1895,  dismissing  Benjamin's  contest,  and  recall  and  revoke 
the  departmental  decision  of  August  8, 1896,  directing  cancellation  oi 
Eudaily's  entry.  Said  entry  will  therefore  remain  intact,  subject  to 
the  entryman's  future  compliance  with  law. 


STATE   SELECTIONS-ADVERSE   SETTLE!VfE:NT  CLAIMS. 

State  op  Mississippi. 

Th«  aet  of  Jane  20, 1894,  authorizing  the  selection  of  lands  for  University  porposes, 
restricts  such  selection  to  nnoccapied  and  nninhabited  lands,  and  also  provides 
for  the  issnance  of  patent  for  the  lands  so  selected ;  and  it  must  therefore  be  held 
that  until  patent  issues  on  said  selections,  the  Department  retains  jorisdiction 
to  inquire  into  the  status  of  the  lands  at  date  of  selection  with  respect  to 
alleged  adverse  settlement  rights. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  August  9,  1897.  (P.  W.  G.) 

I  am  in  receipt  of  your  office  letter  of  May  26, 1897,  relative  to  list 
No.  1,  of  selections  made  by  the  governor  of  the  State  of  Mississippi 
on  May  10, 1895,  of  certain  lands  for  State  University  porposes  nnder 
the  act  of  June  20, 1894  (28  Stat,  94). 

The  act  ander  which  said  selections  were  made  provides  as  follows: 

That  the  governor  of  the  State  of  Mississippi  be,  and  he  is  hereby,  authorized  to 
select  out  of  the  unoccupied  and  uninhabited  lands  of  the  United  States  within  the 
said  State  twenty -three  thousand  and  forty  acres  of  land,  in  legal  subdivisions,  being 
a  total  equivalent  to  one  township,  and  shall  certify  the  same  to  the  Secretary  of  the 
Interior,  who  shall  forthwith,  on  receipt  of  said  certificate,  issue  to  the  State  of 
Mississippi  patents  for  sai<l  lands:  Provided^  That  the  proceeds  of  said  lands,  when 
sold  or  leased,  shall  be  and  forever  remain  a  fund  for  the  use  of  the  University  of 
Mississippi. 

Under  this  act  it  will  be  seen,  that  the  State  is  restricted  in  its  selec- 
tion to  unoccupied  and  uninhabited  lands.  In  the  list  under  considera- 
tion the  governor  made  selection  of  23,007.89  acres  from  lands  formerly 
reserved  for  naval  purposes,  and  restored,  under  act  of  March  2, 1895  (28 
Stat.,  814),  upon  certification  by  the  Secretary  of  the  Navy  on  May  14, 
1895,  that  said  lands  were  no  longer  needed  for  the  purposes  reserved. 

In  restoring  these  naval  reserve  lands,  the  act  of  March  2, 1895,  supra^ 
granted  a  preference  right  of  enti*y  for  six  months  from  the  date  of  the 
passage  of  that  act,  under  the  provisions  of  the  homestead  law,  to  all 
bona  fide  settlers  who  had  made  improvements  and  were  residing  upon 
any  of  the  agricultural  lauds  in  said  reservation.    The  question  as  to 
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the  right  of  the  State  to  make  selections  of  these  lands  was  considered 
in  departmental  decision  of  Jane  3, 1895  (20  L.  D.,  510),  in  which  it  was 
held  that  selection  might  be  made  of  any  of  the  lauds  restored  by  said 
act  of  March  2, 1895,  except  those  situated  on  Back  Bay  near  the  city 
of  Biloxi,  which  were  to  be  disposed  of  under  the  townsite  law. 

The  act  of  March  2, 1895,  provided  for  the  appraisement  of  agricul- 
tural lands  ordered  restored,  and  required  the  homesteader  in  making 
entry  of  said  lauds  to  pay  for  the  same  not  less  than  the  value  deter- 
mined by  the  appraisement.  Notice  of  the  restoration  under  this  act 
was,  therefore,  not  given  until  after  the  lands  had  been  duly  appraised, 
which  appraisal  was  approved  by  this  Department  August  21,  1895, 
and  notice  of  the  restoration  was  first  published  September  21,  and 
November  1,  1895,  named  as  the  day  on  which  applications  to  enter 
said  lands  would  be  received. 

Following  the  decision  of  June  3, 1895,  supra^  your  office  submitted 
for  approval  a  list  of  the  lands  selected  by  the  governor  on  May  10, 
1895,  which  list  was  returned  by  departmental  letter  of  November  2, 
1895,  not  reported,  with  instructions  to  give  notice  of  the  State  selec- 
tion and  to  advise  persons  claiming  adversely  to  the  State  that  they 
must  present  their  claims  on  or  before  December  12,  1895,  after  which 
date  the  State  selection  would  be  acted  upon  with  the  view  to  the 
approval  of  the  same. 

This  notice,  it  appears,  was  regularly  given,  under  which  six  claims 
were  presented  and  the  parties  all  alleged  settlement  prior  to  the  State's 
selection  on  May  10, 1895.  The  tracts  claimed  by  these  parties  were 
eliminated  from  the  selection  made  by  the  governor  of  the  State  and, 
thereafter,  the  list  was  approved  on  January  30, 1896,  which  directed 
the  issue  of  the  patents  to  the  State  for  the  lands  covered  by  said  list. 
Your  office  letter  now  under  consideration  informs  me  that  although 
said  list  was  approved  on  January  30,  1896,  patent  has  never  issued 
thereon,  and  that  a  number  of  applications  have  been  received  from 
the  local  office  at  Jackson,  Mississippi,  from  persons  desiring  to  make 
entry  of  lands  covered  by  said  approved  list  under  the  homestead  laws, 
in  which  the  applicants  alleged  that  they  settled  upon  the  lands  long 
prior  to  the  selection  by  the  State  and  have  since  made  the  lands  settled 
upon  their  homes  having  occupied  and  cultivated  the  same. 

As  the  act  of  June  20, 1894,  supra,  under  which  the  State's  selections 
were  made,  restricted  selection  to  unoccupied  and  uninhabited  lands, 
aud  as  patent  has  not  been  issued  upon  the  approved  list,  the  matter  of 
these  later  applications  is  presented  to  this  Department  with  request 
for  instructions  in  the  premises. 

As  the  act  of  1894  provides  for  the  issue  of  patent,  it  must  be  held 
that  until  patent  issue,  tbe  lands  are  still  within  the  jurisdiction  of  this 
Department,  and  I  have,  therefore,  to  direct  that  where  the  allegations 
of  settlement  prior  to  the  State's  selection  are  duly  corroborated,  a 
hearing  shall  be  ordered,  after  due  notice  to  the  governor  of  the  State, 
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in  order  to  determine  the  exact  status  of  the  land  at  the  date  of  the 
State's  selection,  and  that  the  matter  be  thereafter  disposed  of  in 
the  usual  manner.  Further  action  upon  the  company's  list  will  in 
the  meantime  be  suspended. 


RAILUOAJ)  GRAXT-PRIVATE  CLAIM— APPLICATION. 

DUNOANSON  V,  DUNCANSON. 

A  railroad  grant  does  not  take  effect  upon  lands  that  are  at  the  date  of  the  ^ant 
embraced  within  the  claimed  limits  of  a  Mexican  private  grant  by  specific 
boundaries,  though  at  such  time  the  question  of  the  true  location  of  said  bound- 
aries is  pending  and  undetermined. 

If  a  part  of  the  land  covered  by  an  application  to  enter  is  subject  to  entry,  and  a 
part  is  not,  the  application  shonld  not  be  rejected  as  an  entirety,  but  may  be 
allowed  for  the  land  subject  to  such  appropriation. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office 
(W.  V.  D.)  August  ,9, 1897.  (F.  W.  C.) 

E.  E.  Duncan  son  has  appealed  from  your  office  decision  of  May  4, 
1896,  dismissing  his  protest  against  the  allowance  of  the  homestead 
entry  of  Edward  W.  Duncanson,  covering  lots  1,  2  and  3,  Sec.  28,  T.  2 
S.,  R.  7  W.,  S.  B.  M.,  Los  Angeles  land  district,  California. 

To  a  clear  understanding  of  the  grounds  upon  which  the  protest  is 
based,  a  brief  recitation  of  the  facts  relative  to  action  heretofore  taken 
by  this  Department  upon  a  prior  application  tendered  by  protestant  is 
necessary. 

On  April  12,  1884,  protestant  tendered  his  homestead  application 
covering  lots  1,  2  and  3,  Sec.  27,  and  lots  1,  2  and  3,  Sec.  28,  T.  2  S.,  R. 
7  W.,  S.  B.  M.  As  said  application  covered  part  of  an  odd-numbered 
section  within  the  primary  limits  of  the  grant  made  by  the  act  of  March 
3,  1871  (16  Stat.,  579),  to  aid  in  the  construction  of  the  brapch  line  of 
the  Southern  Pacific  Railroad,  the  rights  under  which  were  held  to 
have  attached  April  3, 1871,  the  same  was  rejected  by  the  local  officers 
and  protestant  appealed  to  your  office. 

By  your  office  decision  of  September  12, 1884,  the  action  of  the  local 
officers  rejecting  the  application  was  reversed  because  at  the  date  of  the 
attachment  of  rights  under  said  railroad  grant,  said  lots  in  section  27 
were  within  the  claimed  limits  of  the  Mexican  grant  Jurupa,  as  shown 
by  the  survey  thereof  made  in  1869,  known  as  the  Reynolds  survey, 

TJpon  appeal  your  office  decision  was  reversed  by  departmental 
decision  of  December  1, 1890  (11  L.  D.,  538),  in  which  it  was  held  that 
the  Reynolds  survey  of  the  Jurupa  grant  was  never  approved  by  the 
surveyor-general  and  was,  therefore,  not  effective  as  against  the  nul- 
road  grant. 

A  review  of  this  decision  was  denied  June  23, 1891  (12  L.  D.,  664). 

This  appears  to  have  been  the  last  departmental  action  upon  prot- 
estant's  homestead  application. 
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It  is  noticed  from  the  proceedings  that  no  heed  was  given  to  the  fact 
that  protestant  applied  for  other  land  than  that  in  section  27. 

As  to  the  land  in  section  28^  his  application  should  have  been 
accepted,  and  to  this  extent  his  application  has  never  received  consid- 
eration. 

In  his  protest  he  alleges  that,  together  with  his  family,  he  has  con- 
tinued to  make  his  home  upon  the  laud  covered  by  his  homestead 
application  since  its  tender  in  1884,  being  satisfied  that  his  rights 
would  be  maintained  by  the  courts;  that  the  railroad  company  has 
sued  him  for  possession,  and  that  the  suit  was,  at  the  date  of  his  pro- 
test, pending  in  the  superior  court  of  San  Bernardino  county. 

In  this  connection  he  refers  to  the  decision  of  the  United  States  cir- 
cuit court  in  the  case  of  Southern  Pacific  v.  Brown  et  aL  (68  Fed.  Rep., 
333),  in  which  the  question  as  to  the  effect  of  Reynolds  survey  of  said 
Jurupa  grant  upon  the  grant  for  the  railroad  company  was  involved, 
and  in  which  the  court  held : — 

In  oases  of  Mexican  grants  by  specitic  boundaries,  lands  claimcHl  by  the  grantees 
to  be  witbin  those  boundaries  are  not  public  lands,  witbin  tlie  operation  of  a  rail- 
road land  grant,  if,  at  tbe  date  of  tbe  latter,  tbe  question  of  tbe  true  location  of  the 
boandaries  of  the  private  grant  is  pending  and  undetermined.     (Syllabus.) 

Said  case  was  carried  to  the  circuit  court  of  appeals,  ninth  circuit, 
where  the  decision  of  the  circuit  court  was  affirmed  (75  Fed.  Rep.  85). 

An  examination  of  these  decisions  of  the  courts  leads  to  the  conclu- 
sion that  the  decisions  of  this  Department  upon  protestant's  applica- 
tion were  erroneous. 

It  is  learned,  however,  that  following  the  departmental  decisions,  the 
lots  in  section  27  have  been  patented  to  the  company  so  that  until 
the  outstanding  evidence  of  title  has  been  set  aside,  protestant's  appli- 
cation cannot  be  reinstated  and  allowed  as  to  the  lots  in  that  section. 
Edward  W.  Duncanson  applied  to  make  homestead  entry  of  the  lots 
in  section  28  on  February  17,  1896,  the  same  day  the  protest  under 
coDsideration  was  filed. 

If,  as  he  alleges,  E.  E.  Duncanson  has  continued  in  the  possession 
and  occupation  of  the  land  since  1884,  I  am  of  opinion  that  he  should 
be  protected  in  his  rights  to  the  land  in  section  2S,  under  his  applica 
tion  presented  as  before  stated,  and  to  this  extent  he  should  now  be 
reinstated  in  his  rights. 

Hearing  should  be  ordered  that  opportunity  be  given  E.  E.  Duncan- 
son to  sustain  his  allegations  as  to  continued  occupation  and  posses- 
sion of  the  lands. 

I  have  further  to  direct  that  demand  be  made  ux)on  the  railroad  com- 
pany, under  the  provisions  of  the  act  of  March  3,  1887  (24  Stat,  556), 
to  reconvey  said  lots  1,  2  and  3,  Sec.  27,  erroneously  patented  on 
account  of  its  grant,  and  that  report  be  made  at  proper  time  as  to 
action  taken  under  said  demand. 

Your  office  decision  is  accordingly  modified  and  the  papers  returned 
for  action  in  accordance  with  directions  herein  given. 
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REPAYMKNT-DKSERT  LAND  ENTRY. 

George  A.  Stone.* 

Repayment  can  not  be  allowed  where  a  desert  land  entry  is  properly  allowed  on  the 
proofs  presented,  but,  on  subsequent  proceedings,  is  canceled  on  account  of  the 
non-desert  character  of  the  land. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  June  22^ 
(W.  V.  D.)  1897. 

George  A.  Stotie  filed  in  yoar  office  an  application  bearing  date 
August  18, 1896,  for  the  repayment  of  the  sum  of  $160,  paid  by  him  on 
March  13, 1886,  upon  making  desert  land  entry  !N'o.  629  of  the  whole 
of  section  20,  T.  5  S.,B.  8  E.,  Tucson  land  district,  Arizona. 

On  May  11, 1887,  your  office  on  consideration  of  the  report  of  a  special 
agent,  held  said  entry  for  cancellation,  on  the  ground  that  ^Hhe  land  is 
not  desert  in  character,  and  not  subject  to  entry  under  the  desert  act.'' 

Stone  was  duly  served  with  notice  of  said  action  and  wa«  informed 
that  he  was  allowed  sixty  days  in  which  to  show  cause  why  his  entry 
should  be  sustained  in  accordance  with  circular  instructions  of  July  31, 
1885,  and  May  24, 1886  (4  L.  D.,  pp.  503  and  545),  and  that  if  he  failed 
to  show  cause  why  his  entry  should  be  sustained,  the  same  would  be 
finally  canceled.  On  October  7, 1887,  the  local  officers  advised  your 
office  that  Stone  had  been  duly  notified,  and  had  taken  no  action  in  the 
matter.  And  on  November  14, 1887,  your  office  canceled  the  entry,  for 
the  reason  stated,  and  restored  the  land  to  the  public  domain. 

On  September  17, 1896,  your  office  denied  the  application  for  repay- 
ment, and  Stone  has  appealed  to  this  Department. 

Stone's  desert  land  entry  was  not  "erroneously  allowed."  The 
<^ allowance"  is  the  act  of  the  local  officers,  and  not  the  act  of  the 
entryman.  Upon  the  showing  made  by  Stone  and  his  two  witnesses, 
the  land  appeared  to  be  desert  in  character  and  it  became  the  duty  of 
the  local  officers  to  allow  his  application  to  enter.  Had  the  eutryman 
sustained  the  allegations  made  In  his  application,  the  entry  would  not 
have  been  canceled.  Unfortunately  for  him,  these  allegations  were  not 
sustained,  and  the  entry  was  canceled  because  the  land  was  not  desert 
in  character.  Upon  the  proofs  presented  the  allowance  of  the  entry 
was  correct.  The  error  was  not  in  the  "  allowance,"  but  in  the  proofs 
presented  by  the  eutryman.  This,  then,  is  not  a  case  where  the  entry 
was  "  erroneously  allowed,"  and  it  is  not  one  in  which  the  law  author- 
izes me  to  cause  repayment  to  be  made.  The  application  is,  therefore, 
denied. 

*  Not  reported  in  Vol.  24. 
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REPAYMENT-DESERT    LAND    ENTRY-"  ERRONEOUSLY    ALLOWED." 

George  A.  Stone  (On  Review). 

If  the  land  entered  is  not  of  the  character  contemplated  by  the  hiw  under  which  the 
entry  is  made,  but  is  expressly  represented  by  the  entryman  to  be  of  such  char- 
acter, and  the  allowance  of  the  entry  is  procured  by  such  representation,  the 
entry  in  such  case  is  wrongfully  procured,  and  not  ^< erroneously  allowed" 
within  the  meaning  of  the  repayment  law. 

The  right  to  repayment  is  determined  by  specific  statutory  authority,  and  cannot  be 
recognized  except  in  the  cases  covered  thereby. 

The  ease  of  £.  C.  Hasten,  22  L.  D.,  337,  overruled. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office, 
{W.  V.  D.)  August  P,  1897.  (J.  L.) 

George  A.  Stone  has  filed  a  motiou  for  review  of  departmental  decision 
of  June  22, 1897,  25  L.  D.,  110,  denying  his  application  for  repayment  of 
money  paid  upon  making  desert  land  entry.  The  facts  are  stated  in 
the  decision  sought  to  be  reviewed  and  will  only  be  referred  to  so  far 
aa  may  be  necessary  in  considering  the  errors  assigned  as  reasons  for 
the  desired  review. 

The  first  error  assigned  is: 

I.  The  Secretary  erred  in  holding  that  this  entry  was' not  ''erroneously  allowed'' 
by  the  local  officers,  when  the  field-notes  on  file  show  the  same  growth  of  mesquite 
trees  upon  the  tract  as  shown  by  the  special  agent  upon  whose  report  the  entry  was 
canceled. 

This  assignment  fails  for  several  reasons: 

First,  the  field  notes  of  the  survey  of  this  section  do  not  show  the 
same  growth  of  mesquite  trees  upon  the  tract  as  shown  by  the  special 
agent  upon  whose  report  the  entry  was  canceled.  The  field  notes  con- 
tain simply  a  general  statement  of  the  character  of  land  along  the  exte- 
rior lines  of  the  section; 

Second,  the  field  notes  were  not  on  file  in  the  local  office  either  in 
fact  or  in  contemplation  of  law ; 

Third,  if  the  field  notes  had  made  the  showing  claimed  and  had  been 
on  file  in  the  local  office,  the  statements  therein  as  to  the  character  of 
the  land,  while  deemed  prima  facie  correct,  were  not  conclusive  and 
were  more  than  oyercome  by  the  direct  and  jjositive  proofs  voluntarily 
produced  by  the  entryman  in  support  of  his  application  to  enter  the 
land. 

The  act  of  March  3, 1877  (19  Stat.,  377),  authorized  the  entry  of  "des- 
ert land"  and  declared — 

That  all  lands  exclusire  of  Umber  land*  and  mineral  lauds  which  will  not,  without 
irrigation,  produce  some  agi'icultural  crop,  shall  be  deemed  desert  lands  within  the 
meaning  of  this  act,  which  fact  shall  be  ascertained  by  proof  of  two  or  more  credible 
witnesses  under  oath,  whose  affidavits  shall  be  filed  in  the  land  office  in  which  said 
tract  of  land  may  be  situated. 

The  sworn  statement  of  Stone  says : 

That  the  land  above  described  will  not  without  irrigation  produce  an  agricultural 
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crop;  that  there  is  no  timber  growing  upon  said  land  ....  that  I  became 
acquainted  with  said  land  by  jiersonal  observation,  having  been  acquainted  with  it 
eight  years  last  piist. 

The  affidavit  of  one  of  his  witnesses  contains  the  following: 

That  I  beoauie  acquainted  with  said  land  by  personal  inspection;  that  I  have 
been  acquainted  with  it  for  fifteen  years  last  past;  that  I  have  frequently  passed 
over  it;  that  my  knowledge  of  said  land  is  such  as  to  enable  me  to  testify  under- 
stnndingly  concerning  it.  .  .  .  That  it  is  a  fact  well  known,  patent  and  notorious 
that  it  will  not  in  its  natural  condition,  produce  any  crop.  .  .  .  That  there  is  no 
timber  growing  thereon  but  that  it  is  devoid  of  timber. 

The  affidavit  of  the  other  witness  contains  substantially  the  same 
statement  excepting  seven  years  is  given  as  the  extent  of  his  acquaint- 
ance with  the  land. 

The  circumstances  surrounding  the  cancellation  of  this  entry,  and 
the  effect  of  the  cancellation,  are  described  in  the  brief  filed  with  this 
motion  for  review  by  Harvy  Spalding  and  Sons,  counsel  for  Stone,  as 
follows: 

Said  agent  reported  that  the  tract  entered  by  this  applicant,  among  others,  was 
covered  by  a  growth  of  mesquite  trees  to  the  number  of  6,400;  each  tree  sufficiently 
large  to  produce  one-half  cord  of  wood,  and  upon  this  showing  the  Commissioner 
held  the  entry  for  cancellation  as  not  being  desert  in  character  and  not  sabject  to 
entry  under  the  desert  land  act.  The  entryman  not  being  able  to  disprove  this 
statement  let  the  case  go  by  default  and  the  entry  was  canceled  for  the  reason 
stated. 

We,  as  well  as  the  United  States,  are  bound  by  it  and  it  may  be  taken  as  finally 
determined,  so  fur  as  this  case  is  concerned,  that  the  presence  of  the  mesquite  trees 
upon  the  land  made  it  insusceptible  of  entry  under  the  desert  land  act. 

The  act  of  June  16, 1880  (21  Stat.,  287),  authorizes  repayment  in  cases 
like  this  only — 

Where  ....  desert  land  entries  ....  have  heretofore  or  shall  hereafber  be  can- 
celed for  conflict,  or  whero,  from  any  cause,  the  entry  has  been  erroneously  allowed 
and  cannot  be  confirmed. 

In  the  decision  now  sought  to  be  reviewed,  it  was  said 

Stone's  desert  land  entry  was  not  '  erroneously  allowed.'  The  allowance  is  the  act 
of  the  local  officera  and  not  the  act  of  the  entryman.  Upon  the  showing  made  by 
Stone  and  his  two  witnesses,  the  land  appeared  to  be  desert  in  character  and  it  became 
the  duty  of  the  local  officers,  to  allow  his  application  to  enter.  Had  the  entryman 
sustained  the  allegations  made  in  his  application,  the  entry  would  not  have  been 
canceled.  Unfortunately  for  him,  these  allegations  were  not  sustained  and  the  entry 
was  canceled  because  the  land  was  not  desert  in  character.  Upon  the  proofis  pre- 
sented the  allowance  of  the  entry  was  correct.  The  error  was  not  in  the  allowance, 
but  in  the  proofs  presented  by  the  entryman.  This,  then,  is  not  a  case  where  the 
entry  was  'erroneously  allowed/  and  it  is  not  one  in  which  the  law  authorizes  me  to 
cause  repayment  to  be  made. 

To  this  it  may  be  added,  that  it  was  not  error  for  the  local  officers  to 
devolve  upon  the  entryman  the  risk  incident  to  any  material  fiUsity  in 
his  proofs.  It  does  not  lie  in  his  mouth  to  reproach  them  for  accepting 
his  representations  as  true  and  acting  thereon. 
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The  second  assignment  of  error  is: 

2.  The  Secretary  erred  in  holding  that  an  entry  canceled  becanse  the  land  entered 
iB  not  of  the  kind  contemplated  by  the  law  under  which  the  entry  is  made^  ia  not  an 
entry  erroneonsly  allowed  .within  the  meaning  of  the  repayment  law. 

The  effect  of  the  decision  songht  to  be  reviewed  is  that  where  the 
land  entered  is  not  of  the  character  contemplated  by  the  law  nnder 
which  the  entry  is  made,  bnt  is  expressly  represented  by  the  entryman 
to  be  of  that  character,  and  the  allowance  of  the  entry  is  procured  by 
snch  representation,  the  entry  is  wrongfully  procured  and  is  not  ^<  erro- 
neonsly allowed"  within  the  meaning  of  the  repayment  law. 

The  third  assignment  of  error  is : 

3.  The  Secretary  erred  in  disregarding  the  decision  of  the  Department  in  the 
repayment  case  of  £.  C.  Hasten,  22  L.  D.,  337,  a  case  involving  exactly  the  same 
points  as  are  in  this  case. 

The  Masten  case  was  considered  in  connection  with  the  decision  in 
this  case  and  was  disregarded  because  believed  to  be  wrong.  It  should 
have  been  then,  and  is  now,  expressly  overruled.  Masten  claimed,  in 
effect,  that  his  entry  had  been  properly  allowed  but  had  been  errone- 
onsly canceled,  and  that,  therefore,  he  was  entitled  to  have  his  purchase 
money  repaid  to  him.  Without  referrlag  to  the  statute  and  without 
considering  the  cases  embraced  therein,  repayment  was  allowed.  It 
is  apparent  that  the  holding  was  wrong,  for  the  reason  that  Congress 
has  clothed  the  Secretary  with  authority  to  cause  repayment  to  be 
made  only  in  certain  sx>ecified  cases  and  has  withheld  such  authority 
in  all  others,  of  which  the  Masten  case  is  one. 

The  motion  for  review  is  denied. 


HAGGBEBa  ET  AL.  V.  MaHEW. 

Motion  for  review  of  departmental  decision  of  May  28, 1897, 24  L.  D., 
489,  denied  by  Acting  Secretary  Eyan,  August  10, 1897. 


ADDmoXAJL  HOBCESTBAB  BNTBY— SECTION  6,  ACT  OF  MARCH  2,   1880. 

Nancy  A.  Stinson. 

The  right  to  make  an  additional  homestead  entry  nnder  section  6,  act  of  March  2, 
1889,  extends  to  oases  where  the  original  entry  was  made  either  before  or  after 
the  passage  of  said  act,  if  the  applicant  is  otherwise  within  the  terms  of  said 
seotion. 

The  cases  of  John  W.  Cooper  et  o?.,  16  L.  D.,  285,  and  Wallace  H.  Herrick,  24  L.  D., 
23,  overmled. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  lAind  Office^ 
(W.  V.  D.)  August  10,  1897.  (G.  B.  G.) 

By  departmental  decision  of  February  13,  1897  (not  reported),  the 
decision  of  your  office,  approving  the  action  of  the  local  oflQcers  in 
2670— VOL  25 8 
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rejecting  the  application  of  Nancy  A.  Stinson,  to  make  an  additional 
homestead  entry  for  the  N.  J  of  the  SW.  J  of  Sec.  34,  T.  16  N.,  R.  41  E., 
Walla  Walla  land  district,  Washington,  was  affirmed. 

Said  application  was  made  on  June  7, 1895,  ander  the  sixth  section 
of  the  act  of  March  2,  1889  (25  Stat.,  854),  and  was  rejected  for  the 
reason  that  the  applicant  had,  on  December  24, 1883,  filed  a  pre-emption 
declaratory  statement  for  the  S.  J  of  the  SW.  i  of  Sec.  24,  T.  16  lif .,  R. 
41  E.,  same  land  district,  which  she  had  transmuted  to  a  homestead 
entry  on  August  13, 1889,  and  submitted  final  proof  and  received  final 
certificate  thereon,  September  17, 1894. 

In  passing  on  the  case  here  it  was  said  in  the  departmental  decision 
aforesaid  that — 

The  right  to  make  iMlditioDal  homestead  entry  under  section  six,  act  of  March 
2, 1889,  is  limited  to  cases  where  the  original  entry  was  made  prior  to  the  passage  of 
said  act  (citing  John  W.  Cooper  et  al  15  L.  D.,  285.) 

On  April  23, 1897,  Mrs.  Stinson  addressed  a  communication  to  the 
Secretary  of  the  Interior,  acknowledging  the  receipt  of  a  copy  of  the 
adverse  decision,  in  which  she  asks  that  her  case  receive  the  serious 
attention  of  the  Secretary,  but  assigning  no  specific  error  of  law  or 
fact. 

Because  of  the  fact  that  the  question  involved  is  one  only  between 
the  applicant  and  the  government,  the  irregularities  of  this  paper  will 
be  waived,  and  it  will  be  treated  as  a  motion  for  review  of  the  case. 

Section  six  of  the  act  of  March  2, 1889,  supra^  is  as  follows: 

That  every  person  entitled,  under  the  provisions  of  the  homestead  laws,  to  enter  a 
homestead,  who  has  heretofore  complied  with  or  who  shall  hereafter  comply  with 
the  conditions  of  said  laws,  and  who  shall  have  made  his  final  proof  thereunder  for 
a  quantity  of  land  less  than  one  hundred  and  sixty  acres  and  received  the  receiTer's 
final  receipt  therefor,  shall  bo  entitled  under  said  laws  to  enter  as  a  personal  right, 
and  not  assignable,  by  legal  subdivisions  of  the  public  lands  of  the  United  Stat-es 
subject  to  homestead  entry  so  much  additional  land  as  added  to  the  quantity  pre- 
viously so  entered  by  him  shall  not  exceed  one  hundred  and  sixty  acres:  Pro- 
vided, That  in  no  case  shall  patent  issue  for  the  land  covered  by  such  additional 
entry  until  the  person  making  such  additional  entry  shall  have  actually  and  in  con- 
formity to  the  homestead  laws  resided  upon  and  cultivated  the  lands  so  additionally 
entered  and  otherwise  fuUy  complied  with  such  laws,  etc. 

General  Land  Office  circular  of  March  8,  1889,  approved  by  Mr.  Sec- 
retary Noble  (8  L,  D.,  314),  says  in  reference  to  said  act — 

The  fifth  and  sixth  sections  both  provide  that  parties  who  made  homestead  entries 
prior  to  the  date  of  the  act  of  less  than  one  hundred  and  sixty  acres,  shall  have  the 
right  to  make  an  additional  entry  of  a  quantity  sufficient  with  the  original  entry  to 
complete  the  maximum  quantity  of  one  hundred  and  sixty  acres,  etc. 

In  the  cases  of  John  W.  Cooper  et  al,  (15  L.  D.,  285)  and  Wallace  H. 
Herrick  (24  L.  D.,  23),  it  is  held  that  the  right  to  make  additional 
homestead  entry  under  section  six  of  said  act  is  limited  to  cases  where 
the  original  entry  was  made  prior  to  the  passage  of  said  act,  and  the 
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circalar  cited  above  is  relied  on  in  both  cases  as  aathority  for  sncli 

holding, 
lu  my  judgment,  the  doctrine  of  these  cases  and  of  the  circular,  is 

ansonnd.    The  grouping  of  sections  five  and  six  and  treating  them  as 

meaning  the  same  thing  in  this  regard,  ignores  an  important  difference 

in  the  language  used  and  hnds  no  support  in  the  other  provisions  of 

the  act. 

The  two  sections  are  essentially  unlike  in  the  terms  employed  and 

are  equally  unlike  in  the  purpose  expressed.    Section  five  provides — 

That  any  homeBtead  settler  who  ha$  heretofore  entered  less  than  one  qaarter  section 
of  land  may  enter  other  and  additional  land  lying  contiguous  to  the  original  entry, 
which  shall  not  with  the  land  first  entered  and  occupied  exceed  in  the  aggregate 
one  hundred  and  sixty  acres,  without  proof  of  residence  upon  and  cultivation  of 
the  additional  entry,  etc. 

It  will  be  observed  that  while  this  section  specially  limits  the  right 
to  make  an  additional  entry  to  one  ^^who  has  heretofore  entered  less 
than  one  quarter  section  of  land/'  the  benefits  of  the  sixth  section  are 
expressly  extended  to 

every  person  entitled,  under  the  provisions  of  the  homestead  laws,  to  enter  a  home- 
stead, who  has  heretofore  complied  with  or  who  shall  hereafter  comply  with  the  condi- 
tions of  said  laws,  and  who  shall  have  made  his  final  proof  ....  and  received  .... 
final  receipt. 

The  making  of  an  entry  is  one  of  the  first  and  essential  <^  conditions" 
of  the  homestead  laws,  a  compliance  with  the  conditions  of  which, 
either  before  or  after  the  date  of  the  act,  satisfies  the  requirements 
of  section  six.  It  seems  to  me  that  the  language  employed  plainly 
expresses  the  intention  of  Congress  to  confer  the  benefits  of  this  sec- 
tion upon  qualified  persons  who  had  made,  or  might  thereafter  make, 
a  homestead  entry  of  less  than  one  hundred  and  sixty  acres  and  who 
comply  with  the  conditions  of  such  laws,  make  final  proof  thereunder 
and  receive  final  receipt  therefor.  If  it  be  suggested  that  the  words 
"heretofore  ....  or  ...  .  hereafter  ....  comply  with  the  condi- 
tions of  said  laws",  as  here  used,  refer  only  to  the  perfecting  of  an 
existing  entry,  by  residence,  cultivation,  etc.,  and  do  not  include  the 
making  of  the  entry,  the  suggestion  is  answered  by  the  fact  that  else- 
where in  this  act  where  such  partial  and  subsequent  compliance  is 
alone  referi'ed  to,  language  essentially  different  from  that  in  section  six  is 
employed.  Section  two,  which  in  Hertzke  v,  Henermond  (25  L.  D.,  82), 
is  recognized  as  limited  to  those  who  fail  to  acquire  title  under  entries 
made  before  the  date  of  the  act,  is  as  follows: 

That  any  person  who  has  not  heretofore  perfected  title  to  a  tract  of  land  of  which 
he  has  made  entry  nnder  the  homestead  law,  may  make  a  homestead  entry  of  not 
exceeding  one  quarter  section  of  public  land  subject  to  such  entry,  such  previous 
filing  or  entry  to  the  contrary  notwithstanding;  but  this  right  shall  not  apply  to 
P«nons  who  perfect  title  to  lands  under  the  preemption  or  homestead  laws  already 
initiate<1. 
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In  the  constmction  of  this  section,  in  the  case  cited,  it  was  held  that 
it  referred  solely  to  entries  theretofore  initiated  but  included  instances 
where  the  failure  to  perfect  title  thereunder  either  antedated  or  fol- 
lowed the  date  of  the  act.  There  the  ripening  of  any  entry  into  title  by 
subsequent  compliance  with  the  further  conditions  of  the  homestead 
law  was  designated  by  appropriate  language,  plainly  indicating  an 
intention  to  exclude  the  making  of  the  entry  and  to  include  only  that 
which  is  done  to  perfect  title  thereunder.  Even  if  the  making  of  an 
entry  be  not  regarded  as  one  of  the  conditions  of  the  homestead  law, 
within  the  meaning  of  this  section,  there  is  nothing  therein  which  con- 
fines the  operation  of  the  section  to  entries  made  before  the  act.  The 
compliance  which  is  therein  mentioned  may  be  either  i^rior  or  subse- 
quent to  the  act  and  since  this  compliance  is  not  confined  to  any  class 
of  entries,  it  would  seem  to  refer  to  that  which  is  done  to  perfect  an  entry 
existing  at  the  time  of  such  compliance,  without  regard  to  the  time 
when  the  same  was  initiated.  Those  who  make  entry  of  less  than  one 
hundred  and  sixty  acres  after  the  date  of  the  act  are  as  much  within 
the  spirit  of  this  section  as  those  who  made  such  entry  prior  thereto, 
and  they  find  no  opposition  in  the  letter  thereof. 

I  believe  Congress  intended  to  provide  a  means  whereby  every  home- 
steader might  acquire  title  to  one  hundred  and  sixty  acres  of  land 
notwithstanding  a  prior  partial  exercise  of  the  homestead  privilege, 
and  that  the  right  to  make  an  additional  entry  under  section  six 
extends  to  one  whose  original  entry  may  have  been  made  either  before 
or  after  the  passage  of  the  act,  if  he  be  otherwise  within  the  terms  of 
said  section. 

The  departmental  decision  of  February  13, 1897,  in  this  case,  is  hereby 
recalled  and  revoked  and  the  departmental  decisions  in  the  cases  of 
John  W.  Cooper  et  al.  (15  L.  D.,  285)  and  Wallace  H.  Herrick  (24  L. 
D.,  23),  are  overruled.  The  hesitancy  with  which  I  would  otherwise 
overrule  prior  decisions  construing  a  statute  and  applying  the  same  as 
so  construed,  is  obviated  here  for  the  reasons:  First,  I  am  convinced 
that  the  section  in  question  plainly  confers  a  valuable  privilege  the 
enjoyment  of  which  is  restricted,  by  the  decisions  overruled,  without 
any  reasonable  warrant  therefor;  second,  neither  the  circular  nor  the 
decisions  following  the  same  contain  any  discussion  of  the  question  or 
bear  evidence  of  mature  consideration;  and  third,  the  changed  con- 
struction now  given  to  the  section  will  not  disturb  or  unsettle  any 
titles  or  rights  heretofore  acquired  under  the  construction  then  pre- 
vailing. 

Mrs.  Stinsou  will  be  permitted  to  make  an  additional  entry  as  applied 
for,  if  otherwise  qualified. 
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BAILROAI>    LANDS-SECTION   4,    ACT   OF    MARCH   3,    1887. 

Ejsnbbioh  bt  al.  V.  Pbbdido  Land  Co. 

Section  4,  act  of  March  3,  1887,  was  not  intended  to  protect  a  speculative  purchase 
made  with  knowledge  of  the  defect  in  the  title  of  the  railroad  company. 

The  porchasers  of  the  capital  stock  of  a  company,  that  is  applying  for  patent  under 
said  seotion  4,  are  not  purchasers  of  the  land  within  the  meaning  of  the  statute. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office, 
(W.  V.  D.)  August  11^  1897.  ( E.  B.,  J  B.) 

In  the  case  of  Alonzo  Eendrich  et  al.  v.  The  Perdido  Land  Company, 
involving  certain  landfl  in  the  Montgomery,  Alabama,  land  district,  the 
Department,  on  August  28, 1896  (23  L.  D.,  288),  decided  that  by  enter- 
ing into  an  agreement  to  pro  rate  its  claims  under  section  8  of  the  for- 
feiture act  of  September  29, 1890  (26  Stat.,  496),  the  company  had  not 
waived  or  exhausted  any  right  to  patents  for  lands  applied  for  by  it 
under  the  fourth  section  of  the  act  of  March  3, 1887  (24  Stat,  556),  but 
that,  being  neither  a  purchaser  in  good  faith  nor  an  assignee  in  good 
faith  under  the  said  fourth  section,  it  had  no  right  thereunder  to  the 
lands  applied  for,  and  so  dismissed  the  company's  application. 

On  December  23, 1896  (23  L.  D.,  529),  a  motion  for  review,  filed  by 
said  company,  was  denied  by  the  Department  on  the  ground  that  the 
motion  went  only  to  the  question  of  a  purchase  in  good  faith  under  said 
fourth  section  and  presented  nothing  pertinent  to  that  question  in  this 
ease  not  heretofore  fully  considered  by  the  Department.  The  case 
comes  now  again  before  the  Department  under  an  order  of  January 
15, 1897,  entertaining  what  is  in  effect  a  petition  by  said  company 
invoking  the  supervisory  authority  of  the  Secretary. 

This  petition  presents  nothing  new  whatever,  being  merely  a  partial 
reassignment  of  alleged  errors  assigned  in  the  said  motion  for  review  and 
folly  considered  when  said  motion  was  denied.  Gi  vi  ng  the  case  of  Drake 
et  aX.  V.  Button  (14  L.  D.,  18),  again  cited,  its  broadest  possible  appli- 
cation to  this  case,  it  is  not  a  decisive  authority  upon  the  question  of 
good  &ith  presented  in  the  case  at  bar.  It  could  only  apply  as  such 
authority  in  any  case  upon  the  question  of  good  faith  under  said  fourth 
section  where  the  situation  of  all  the  parties,  including  the  govern- 
ment, in  their  relations  to  each  other,  and  the  conditions  surrounding 
the  grant,  were  similar  throughout  to  those  in  the  case  of  Drake  et  al. 
r.  Button  (supra) ;  that  is,  where  the  facts  in  the  two  cases  were  essen- 
tially similar.  A  comparison*of  the  facts  in  the  case  at  bar  with  those 
of  the  case  cited  shows  that  they  are  not  essentially  similar.  The  con- 
ditions surrounding  the  respective  grants  in  these  cases,  and  the  knowl- 
edge of  the  parties  as  to  their  liability  to  forfeiture,  respectively, 
appear  to  have  been  widely  dissimilar;  and  hence  the  decision  that  in 
the  one  case  a  party  purchased  in  good  faith  is  not  decisive  of  the 
question  in  the  other  case. 
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Under  said  fourth  section  the  qaestion  in  this  case  is  not  as  to  the 
good  faith  of  the  immediate  purchaser  from  the  railroad  company  or  of 
any  intermediate  purchaser.  The  question  in  this,  or  in  any  similar 
case,  is  whether  the  applicant  for  patent,  however  near  or  remote  as  a 
purchaser  from  the  railroad  company,  had  such  knowledge  of  the  con- 
ditions surrounding  and  attaching  to  the  grant  and  rendering  it  liable 
to  forfeiture,  as  to  preclude  the  view  that  he  purchased  in  good  faith 
believing  that  he  took  a  sound  title  from  and  through  the  grantee  rail- 
road company,  or  as  stated  by  the  supreme  court  in  United  States  v. 
Winona  and  St.  Peter  Eailroad  Company  (166  U.  S.,  480),  whether 

in  actaal  ignorance  of  any  defect  in  the  railroad  company's  title  and  in  reliance 
upon  tbe  action  of  the  government  in  the  apparent  transfer  of  title  by  certification 
or  patent,  he  has  made  an  honest  purchase  of  tbe  lands. 

The  decision  in  the  case  now  sought  to  be  re-opened  and  reconsidered 
beld,  in  effect,  that  the  Perdido  Company  had  such  knowledge  and  did 
not  therefore  make  an  honest  purchase  in  ignorance  of  the  defect  in 
the  railroad  company's  (the  Mobile  and  Girard  Company's)  title,  and 
hence  was  not  a  purchaser  in  good  faith  in  the  meaning  of  said  fourth 
section.  A  very  careful  re-examination  and  reconsideration  of  the 
evidence  in  the  case  convince  me  that  that  conclusion  is  correct. 

The  applicant  company,  it  seems,  was  organized  in  1869,  for  specula- 
tive purposes  under  the  direction  and  control  of  one  W.  J.  Van  Kirk, 
mentioned  in  said  decision.  The  main  if  not  the  exclusive  purpose 
of  the  organization  of  the  company  was  to  capitalize  and  manipulate 
the  said  lands  and  better  defend  title  claimed  thereto  as  a  purchaser 
from  the  railroad  company.  Van  Kirk  was  then  the  beneficial  owner  of 
these  lands,  subject  to  the  rights  of  the  United  States  therein,  and 
was  still  such  owner  when  in  January,  1890,  the  lands  were  conveyed 
to  the  Perdido  Company  without  consideration  by  A.  0.  Blount,  Jr., 
who  held  them  previously  in  trust  for  Van  Kirk.  As  late  as  January, 
1894,  Van  Kirk  still  owned  nine-tenths  of  the  stock  of  the  Perdido 
Company.  The  consideration  to  the  railroad  company  for  these  lands, 
which  moved,  in  effect,  from  Van  Kirk  through  Josiah  V.  Thom])son, 
who  virtually  only  purchased  to  accommodate  Van  Kirk,  averaged  a 
little  more  than  five  cents  per  acre,  according  to  the  deeds  from  the 
company  to  Thompson.  I  am  of  opinion  that  it  was  not  intended  by 
the  enactment  of  said  fourth  section  to  protect  a  purely  speculative 
purchase,  such  as  is  here  disclosed,  at  a  merely  nominal  price  and  with 
knowledge  of  the  defect  in  the  railroad  company's  title,  and  to  give  full 
legal  title  by  the  issue  of  patent  to  a  party,  who  otherwise  could  have 
no  title,  and  thus,  furthermore,  lay  the  foundation  for  a  demand  upon 
the  railroad  company,  to  be  enforced  by  suit  if  necessary,  for  payment 
to  the  government,  on  account  of  the  sale  of  these  lands,  of  an  amount 
equal  to  the  statutory  price  of  similar  public  lands,  as  provided  and 
required  by  said  section. 

The  affidavits  of  various  persons,  filed  with  the  motion  for  review  and 
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considered  when  that  motion  was  denied,  and  now  made  the  basis,  in 
large  part,  of  this  petition,  and  tending  to  Bhow  that  since  filing  its 
application  for  patent,  Jnne  29, 1893,  mnch,  if  not  all  the  stock  of  said 
Perdido  Company,  which  was  then  owned  by  W.  J.  Yau  Kirk,  has  been 
sold  to  these  persons,  who  allege  that  they  purchased  such  stock  in 
good  faith,  furnish  no  ground  for  modifying,  in  any  way,  the  decision  of 
August  28, 1896.  Purchasers  of  the  capital  stock  of  the  Perdido  Land 
Company  are  not  purchasers  of  the  land  in  question  within  the  mean- 
ing of  the  statute,  and  they  are  not  parties  to  this  proceeding  and  can- 
not become  such.  The  question  of  their  good  faith  in  the  alleged  pur- 
chase of  the  stock  cannot  become  an  issue  in  this  case,  and  if  it  could, 
it  would  not  be  determined  upon  ex  parte  affidavits. 

I  find  nothing  in  the  present  petition  to  warrant  me  to  disturb  that 
decision.     The  petition  is  accordingly  denied. 


SOLBLEIIS'  ADDITIONAL  HOMESTEAI>-CERTIFICATION  OF  RIGHT. 

Henry  Walker. 

Ad  application  for  the  certification  of  a  soldier's  additional  homestead  right,  made  on 
behalf  of  a  i>nrcha8eT  of  said  right,  cannot  be  aUowed  where  the  additional  right 
of  the  soldier  has  been  exercised,  through  an  entry  made  in  the  name  of  the 
soldier's  widow,  snch  entry  being  allowed  by  the  Land  Department  without 
notice  of  the  prior  sale  of  the  additional  right. 

Acting  Secretxiry  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  August  11,  1897.  (A.  B.  P.) 

By  your  office  letters  of  February  13, 1897,  certain  facts  are  set  forth 
relative  to  the  right  to  make  soldier's  additional  homestead  entry  in 
the  name  of  one  Henry  Walker,  as  bearing  upon  the  question  presented 
by  the  application  of  one  M.  J.  Wine  for  certification  of  such  right  for 
his  benefit  as  assignee  of  Walker,  and  instructions  are  asked  as  to 
whether,  in  yiew  of  the  facts  stated,  there  exists  any  valid  objection  to 
the  issuance  of  such  certificate  as  applied  for. 

The  facts  thus  set  forth  are  as  follows : 

On  December  3, 1866,  Henry  Walker  made  H.  £.  155^  Little  Rock,  Arkansas,  series, 
for  the  SE.  i  NW.  i  Sec.  13,  T.  1  N.,  R.  13  W.,  containing  forty  acres,  on  which  F. 
C.  303  was  issned  Noyember  17,  1874,  and  patent  on  November  30,  1878.  The  wit- 
nesses in  the  final  proof  in  said  case  allege  ''that  Henry  Walker  is  the  identical 
person  who  was  known  by  the  name  of  Henry  Rankin  in  the  U.  8.  Army." 

On  November  23,  1874,  soldier's  additional  homestead  entry,  No.  515,  F.  C.  474, 
was  made  at  Dee  Moines,  Iowa,  under  Sec.  2306  R.  S.,  in  Walker^s  name,  for  the  N.^ 
NE.  i  and  SE.  i  NE.  i  Sec.  2,  T.  67  N.,  R.  19  W.  In  his  affidavit  of  military  service, 
^ed  in  said  case,  Walker  alleged  that  he  served  in  Co.  A.,  64th  U.  S.  Col.  Inf.  Vols. ; 
that,  when  he  was  a  slave,  his  first  master's  name  was  Rankin  and  his  last  master's 
name  was  Walker,  and  that  after  coming  out  of  the  army  he  took  the  name  of 
Walker.  As  the  military  service  claimed  could  not  be  verified  by  the  records  of  the 
War  Department,  Messrs.  Heylmun  and  Kane,  upon  being  advised  thereof,  filed,  by 
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their  letter  of  April  5, 1879,  another  affidavit  executed  by  Walker  on  March  5, 1879 
(and  in  which  M.  J.  Wine  is  a  witness  to  his  signature),  in  which  he  alleged  service 
in  Co.  E,  64th  U.  S.  CoVd  Inf.,  and  Co.  D,  56th  Reg.  U.  8.  Col'd  Inf.  Vols.  This 
claim  of  military  service  was  not  verified  by  the  records  of  the  War  Department  and 
Messrs.  Heylman  and  Kane  were  so  advised  by  letter  of  July  26, 1879,  and  that 
unless  better  evidence  of  Walker's  military  service  could  be  furnished  his  entry 
would  be  canceled  as  illegal.  No  further  evidence  having  been  filed,  the  Dee 
Moines  entry  was  cancelled  by  letter  '*  C'^of  Noveml>er  27, 1885,  for  that  reason,  and 
also,  apparently,  because  of  a  prior  adverse  claim. 

In  the  meantime  Messrs.  Heylmun  and  Kane,  on  March  15, 1883,  filed  the  applica- 
tion for  a  certificate  of  additional  right  in  Walker's  name.  The  application  was 
rejected  by  letter  "C"  of  June  29,  1883,  because  Walker's  claim  of  service  could  not 
be  verified,  and  because  of  the  pendency  of  his  additional  homestead  entry,  made  at 
Des  Moines,  Iowa,  and  the  papers  were  returned  to  the  attorneys.  Nothing  further 
appears  to  have  been  done  in  regard  to  said  application,  until  the  filing  of  Wine's 
motion,  on  July  21,  1896,  through  his  attorney,  Mr.  Hazelton.  It  is  stated  in  the 
said  motion  by  Mr.  Hazelton  that  the  attorneys  of  record  have  not,  since  March  15, 
1883,  been  advised  of  any  action  on  the  application  for  Walker's  certificate  of  right. 

In  both  the  letter  of  March  15, 1883,  from  Messrs.  Heylmun  and  Kane,  and  the  let- 
ter of  July  21,  1896,  from  Mr.  Hazelton,  the  application  for  a  certificate  of  right  is 
said  to  have  been  re-filed  March  15, 1883,  and  that  adverse  action  had  formerly  been 
taken  thereon.  I  have  been  unable  to  find  any  record  of  a  former  application,  and 
it  is  presumed  that  the  former  adverse  action  referred  to  is  that  taken  against 
Walker's  Des  Moines  entry. 

With  his  letter  of  July  21, 1896,  Mr.  Hazelton  filed  two  powers  of  attorney,  one  to 
locate  and  the  other  to  sell  the  land  to  which  Walker  was  entitled,  under  his  addi- 
tional right,  both  executed  in  favor  of  M.  J.  Wine,  on  the  same  date  (March  5,  1879), 
and  before  the  same  officer  as  the  affidavit  heretofore  mentioned  as  having  been  filed 
in  support  of  Walker's  Des  Moines  entry. 

On  August  31, 1886,  Violet  Walker,  widow  of  Henry  Walker,  alias  Henry  Rankin, 
made  an  additional  homestead  entry  at  Las  Cruces,  N.  M.,  H.  £.  1353,  F.  C.  473,  for 
153.79  acres.  Said  entry  seems  to  have  been  first  examined  in  1891,  and  was  held  to 
be  confirmed  by  the  proviso  to  section  7,  act  of  March  3,  1891  (26  Stat.,  1095),  as 
more  than  two  years  had  elapsed  after  the  issuance  of  the  final  receipt,  and  it 
was  accordingly  passed  to  patent.  In  this  case  the  military  service  of  Walker  was 
alleged  to  have  been  performed  in  Co.  A,  69th  Regt.  U.  S.  Col.  Troops,  under  the 
name  of  Henry  Rankin,  and  it  was  verified  by  the  records  of  the  War  Department. 
In  affidavits  filed  with  said  case  it  is  alleged  that  Walker  died  on  August  2, 1879. 

It  appears  from  the  foregoing  recital  that  on  March  5, 1879,  Walker 
sold  bis  right  to  make  soldiers'  additional  homestead  entry  to  one  M. 
J.  Wine,  by  means  of  two  powers  of  attorney,  one  to  locate  and  the 
other  to  sell  the  laud  located  npon,  and  to  appropriate  the  proceeds  to 
bis  own  nse,  the  powers  being  coupled  with  an  interest  and  therefore 
irrevocable.  Previous  to  this  time,  to  wit,  on  November  23, 1874,  it 
appears  that  the  additional  right  in  question  had  been  asserted  in 
Walker's  name  and  an  entry  made  at  Des  Moines,  Iowa,  but  this  entry 
was  canceled  November  27, 1885,  for  want  of  proper  proof  of  military 
service. 

In  the  meantime,  to  wit,  on  February  13, 1883,  by  departmental  cir- 
cular of  that  date,  the  practice  of  issuing  certificates  of  additional 
right  to  soldiers,  which  had  theretofore  prevailed  under  circular  of 
May  17, 1877,  was  discontinued,  but  with  the  proviso  that  the  new 
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rules  woald  not  be  di^emed  to  apply  to  cases  where  the  additional  right 
had  already  been  certified,  nor  to  cases  then  pending,  or  which  might 
be  filed  prior  to  March  16, 1883. 

On  March  15, 1883,  presumably  in  porsuauoe  of  the  proviso  to  said 
circular  of  February  13, 1883,  application  for  a  certificate  of  additional 
right,  in  Walker's  name,  was  filed  by  attorneys  claiming  to  represent 
him.  This  application  was  presented  notwithstanding  the  x)endency  oi 
the  additional  homestead  entry  in  Walker's  name  at  Des  Moines,  Iowa. 
The  application  was  rejected  June  29, 1883,  because  of  lack  of  proof  ot 
military  service,  and  because  of  the  then  existing  Des  Moines  entry, 
either  of  which  was  a  sufficient  reason  for  the  action  taken. 

It  is  claimed,  however,  that  Walker's  attorneys  of  record  were  never 
notified  of  the  rejection  of  his  application  of  March  15, 1883,  and  that  in 
view  thereof,  and  of  the  further  fact  that  the  application  was  filed  within 
the  time  limited  by  the  proviso  in  the  circular  of  February  13, 1883,  the 
present  application  by  the  assignee,  M.  J.  Wine,  should  not  be  adjudged 
under  said  circular  of  February  13, 1883,  but  should  be  controlled  by 
the  prior  circular  of  May  17, 1877,  which  provided  for,  or  rather  allowed, 
the  certification  of  the  additional  right. 

In  the  view  I  take  of  this  case,  it  is  not  deemed  material  whether 
this  contention  be  held  as  sustained  by  the  facts  or  not.  The  primary 
and  more  important  question  is  whether  the  right  of  additional  entry 
which  originally  belonged  to  Walker,  has  not  been  already  exhausted 
by  the  additional  homestead  entry  made  by  his  widow  in  1886,  as  shown. 
If  such  right  was  exhausted  by  the  widow  through  the  entry  made  by 
her  in  New  Mexico,  it  follows  that  there  now  remains  no  additional  right 
on  account  of  said  Walker  to  be  certified  to  anybody,  and  in  that  event 
it  would  matter  not  under  which  of  the  circulars  referred  to  the  merits 
of  the  application  are  to  be  adjudicated. 

It  will  be  conceded,  upon  the  showing  made,  and  in  view  of  the 
authority  of  the  recent  case  of  Webster  v.  Luther  et  al,  (163  U.  S.,  331), 
that  M.  J.  Wine,  the  present  applicant,  did,  on  March  5, 1879,  purchase 
from  Walker  his  right  of  additional  entry,  and  that  he  thereby  became 
the  legal  assignee  of  said  right. 

It  may  be  further  conceded  that  if  Wine  had  made  known  to  the 
government  the  fact  of  his  said  purchase,  and  had  asserted  his  rights 
against  the  government  as  such  purchaser  and  assignee,  before  the 
entry  by  Walker's  widow  had  been  allowed,  as  stated,  it  could  not 
now  be  held  that  said  entry,  made  by  the  widow,  in  any  way  affected 
the  rights  acquired  by  him  under  his  said  purchase  and  assignment. 
This,  however,  he  did  not  do,  but  withheld  from  the  government  the 
fact  of  his  purchase  until  July  21, 1896  (the  date  of  tlie  present  appli- 
cation), nearly  ten  years  after  the  Land  Department,  without  any 
knowledge  of  his  said  purchase,  had  allowed  tlie  exercise  of  Walker's 
additional  right  of  entry  by  his  widow,  he  having  died  in  the  mean- 
time.   The  government  had  no  notice  whatever  of  the  claim  of  Wine 
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as  assignee,  when  the  widow's  entry,  based  upon  the  very  right  he  now 
asserts,  as  such  assignee,  was  allowed ;  and  to  hold  that  he  is  neverthe- 
less entitled  to  make  another  entry,  based  upon  the  same  right,  would 
be  simply  to  allow  a  double  satisfaction  of  a  single  additional  homestead 
right. 

It  was  Wine's  duty,  as  well  as  his  privilege,  to  have  notified  the 
government  of  his  purchase,  and  to  have  asserted  his  claim  thereunder 
immediately,  or  at  any  rate,  before  the  exercise  of  the  right  he  pur- 
chased has  been  allowed  to  another;  and  not  having  done  so,  I  know  of 
no  principle  of  law  or  of  equity  which  demands  the  recognition  of  his 
present  claim.  The  government  is  under  no  obligation  to  him,  nor  is  he 
in  a  position  to  complain. 

True,  it  may  be  said  that  if,  after  his  said  purchase  of  the  right,  he 
had  asserted  his  claim  as  assignee  thereof,  the  Department,  at  that 
time,  would  not  have  recognized  it,  because  the  right  was  then  held 
not  to  be  assignable;  but  this,  for  obvious  reasons,  can  not  operate  to 
give  merit  to  his  present  application,  or  to  place  his  claim  on  such  a 
basis  as  to  demand  recognition  ux>on  any  principle  of  equity  or  justice. 
It  serves  rather  to  explain  the  withholding  by  him  of  the  fact  of  his 
purchase.  Whatever  the  motive  may  have  been,  it  will  not  justify  the 
Department  in  recognizing  his  claim  under  said  purchase,  first  asserted 
more  than  sixteen  years  thereafter,  and  in  the  face  of  the  fact  that 
another  party  has  obtained,  in  the  meantime,  the  full  benefit  of  the  right. 

The  Department  cannot,  in  any  case  where  it  appears  that  additional 
entry  has  already  been  allowed  for  lands  to  which  the  soldier  was  en- 
titled, thereafter  recognize  any  claim  by  a  purchaser  from  the  soldier 
of  his  additional  right,  who  purchased  prior  to  the  allowance  of  the 
entry,  but  of  which  purchase  the  Land  Department  had  no  notice  when 
the  entry  was  made.  In  all  such  cases  it  must  be  held  that  the  entry 
once  allowed,  in  the  name  of  the  soldier,  his  widow,  or  guardian  for  his 
minor  children,  in  the  absence  of  notice  of  a  prior  sale  or  purchase, 
exhausts  the  right.  This  is  but  simple  justice,  and  it  is  the  only  way 
the  government  can  be  protected. 

For  the  reasons  stated  the  application  of  Wine  must  be,  and  the  same 
is  hereby,  rejected. 


PRACTICE— SERVICE  OF  NOTICE-APPEARANCE. 

Jenkins  v.  Northern  Pacific  R.  R.  Oo. 

A  general  appearance  is  a  waiver  of  all  defects  or  irregularities^  if  any  exist,  of 
notice,  process,  or  service,  necessary  to  confer  Jurisdiction. 

Acting  Secretary  Byan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  y.  D.)  August  13j  1897.  (E.  B.,  Jr.) 

Your  office  decision  of  February  18, 1896,  in  the  case  of  David  P. 
Jenkins  v.  The  Northern  Pacific  Railroad  Company,  involving  the 
NW.  J  of  Sec.  19,  T.  30  N.,  R.  40  E.,  W.  M.,  Spokane,  Washington, 
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land  district,  vacated  and  set  aside  the  decision  of  the  local  office  in 
favor  of  contestant,  and  remanded  the  case  for  hearing  de  novoy  on  the 
groand  that  the  local  office  was  without  jurisdiction  of  the  case  by 
reason  of  defective  service  of  notice  of  the  hearing  on  said  company. 
From  this  decision  contestant  appeals,  contending  that  said  company 
duly  appeared  on  October  18, 18'»5,  the  day  originally  set  for  the  hear- 
ing^ and  at  other  times,  and  that  by  appearing  the  company  waived  all 
defects  in  the  service  of  notice. 

It  appears  that  the  land  involved  is  included  in  the  company's 
selection  list  Ko.  6  for  indemnity  lands  under  its  grant;  that  on  June  3, 
189q,  Jenkins  filed  a  protest  against  the  selection  by  the  company  of 
said  land,  alleging  that  in  June,  1892,  he  duly  located  the  Hamburg 
and  Mary  Hill  myiing  claims — the  former  lying  wholly  and  the  latter 
partly  within  said  land — and  that  the  land  embraced  in  these  claims 
was  more  valuable  for  its  deposits  of  gold  and  silver  than  for  agricul- 
tural purposes;  and  that  pursuant  to  direction  by  your  office,  dated  July 
29,  1895,  a  hearing  was  duly  ordered  by  the  local  office  to  commence 
there  October  18, 1896.  Notice  of  this  hearing  was  sent  by  registered 
mail  to  the  attorney  of  the  company  at  St.  Paul,  Minnesota,  August  17, 
1895,  and  post  office  registry  return  receipt  therefor,  dated  four  days 
later,  bears  the  signature,  apparently,  of  F.  M.  Dudley,  the  company's 
attorney.  Whether  this  was  sufficient  notice  to  give  jurisdiction  under 
the  Rules  of  Practice  it  will  not  be  necessary  to  determine,  because 
iarisdiction  in  this  case  is  not  dependent  upon  such  notice. 

In  considering  the  case  the  Department  on  June  22, 1897,  stated  and 
directed  as  follows: 

The  record  now  before  me  of  the  proceedings  had  before  the  hearing  is  not  complete, 
and  in  order  to  complete  the  same,  bo  that  the  character  of  the  appearance  may  be 
clearly  shown,  yon  will  direct  the  local  officers  to  certify  all  proceedings  had  in  the 
matter  of  the  continuances  in  this  case,  as  shown  by  their  contest  docket,  or  other 
records  of  their  office,  and  also  to  forward  all  agreements  for  continuances,  if  the 
same  were  reduced  to  writing  and  are  on  file  in  their  office. 

In  response  to  that  direction  the  local  officers  under  date  July  7, 1897, 
report: 

The  records  show  that  the  case  was  called  at  10  A.  M.  on  Oct.  18, 1895,  all  the 
parties  l>6ing  present  and  a  continnance  was  had  by  the  consent  of  the  attorney  for 
the  Northern  Pacific  R.  R.  Company  and  Mr.  Jenkins,  to  October  23, 1895,  at  10  o'clock 
A.M. 

On  October  23,  1895,  a  stipulation  for  a  continuance  was  filed,  signed  by  the 
protestant  and  the  attorney  of  the  N.  P.  R.  R.  Company,  and  the  case  was  continued  to 
November  22, 1895,  at  which  time  the  protestant  appeared,  but  the  railroad  company 
failed  to  appear.  On  November  22, 1895,  the  protestant  desired  a  continnance  until 
Nov.  23, 1895 ;  and  the  continuance  was  granted.  The  stipulation  for  the  continu- 
ance from  Oct.  23, 1895,  to  Nov.  22, 1895,  was  forwarded  with  the  papers  in  the  case, 
and  the  reason  that  a  continuance  was  asked  for  from  Nov.  22,  to  Nov.  23,  was  that  it 
was  feared  that  there  was  some  misunderstiinding  with  the  attorney  for  the  Northern 
Pacific  Railroad  Company,  it  having  been  first  understood  that  the  continuance  from 
October  23,  should  be  to  November  23,  instead  of  November  22,  and  to  make  sure 
that  there  was  no  misunderstanding  the  case  was  continued  at  the  suggestion  of  the 


124  DECISIONS   RELATING  TO  THE   PUBLIC   JjANDB. 

proteatant  to  Nov.  23,  at  which  time  the  protestant  introdaoed  his  testimoiiy  and 
there  was  no  teatimoDj  oii  hehalf  of  the  Northern  Pacific  Railroad  Company.  The 
testimony  was  taken  on  November  23;  1895,  and  a  decision  rendered  on  November  26, 
1885. 

The  ^'  stipalation,"  so-called  in  the  report  of  the  local  office,  is  marked 
exhibit  "  B  ^^  and  was  filed  October  23, 1895.    It  is  as  follows : 

UNrrED  States  Land  Officb,  Spokanb  Land  District. 
David  P.  Jenkins 

V, 

N.  P.  R.  R.  Co. 

The  land  involved  l>ein^  NW.  i  Sec.  19,  Tp.  32  N.,  R.  40  E.,  W.  M.,  Wash. 
It  is  hereby  agreed  between  the  undersigned  David  P.  Jenkins  and  N.  P.  R.  R.  Co., 
by  Tom  Cooney,  that  the  hearing  in  the  above  entitled  case,  set  for  Oct.  23rd,  1896, 
before  the  register  and  receiver  of  this  office,  be  postponed  until  Nov.  23rd,  1895. 

Contestant. 
(Signed)  Tom  Cooney, 

Atty,  for  K,  P.  Land  Dept,,  Cantettee, 

I  hereby  agree  that  the  case  between  David  P.  Jenkins  and  the  N.  P.  R.  R.  Co., 
based  on  a  protest  filed  by  me  in  the  Spokane  Falls,  Wash.  Land  Office,  be  con- 
tinned  to  Nov.  22, 1895,  the  said  case  having  first  l>een  set  for  Oct.  18,  '95,  and  a  con- 
tinuance granted  until  Oct.  23,  '95,  this  being  the  second  continuance  agreed  upon, 
the  hearing  to  be  on  Nov.  22, 1895. 

(Signed)  D.  P.  Jenkins. 

The  fignres  '<  32 ",  used  above  as  indicating  the  township  in  which 
the  land  is  situated,  are  evidently  a  clerical  error,  it  clearly  appearing 
that  the  land  first  above  described  in  township  30 1^.,  inclades  the  land 
in  controversy  between  these  parties. 

It  thus  appears  that  the  so-called  '<  stipulation  ^consists  of  the  draft 
of  a  proposed  agreement  signed  by  attorney  Cooney  for  the  company, 
only,  for  a  continuance  to  November  23,  1895,  and  a  counter  proposi- 
tion signed  by  Jenkins,  only,  for  a  continuance  to  November  22, 1895. 
In  effect  the  paper  marked  exhibit  ^^  B  "  contains  two  propositions  for 
continuances,  the  first  by  the  company  through  its  attorney,  Cooney, 
and  the  second  by  Jenkins.  But  the  minds  of  the  parties  did  not  meet 
on  either  of  these  propositions,  and  hence  neither  proposition  became 
an  agreement  or  a  stipulation  for  a  continuance.  Whether  attorney 
Gooney's  proposition  amounted  to  a  motion  for  a  continuance  would 
depend  upon  the  circumstances  under  which  it  was  filed.  These  are 
not  shown  by  the  record. 

The  case  went  to  trial  on  November  23, 1895,  as  stated  in  the  report 
of  the  local  office,  the  company  making  default.  The  decision  of  the 
local  office  was  in  favor  of  Jenkins,  that  office  holding  that  the  land 
was  mineral  in  character  and  therefore  excepted  from  the  grant  to  the 
company.  No  appeal  was  taken  from  that  decision,  but  the  record 
having  been  transmitted  to  your  office,  upon  considering  the  case  your 
office  decided  as  hereinbefore  indicated. 

I  think  it  sufficiently  appears  from  the  record  before  me  that  the 
company  appeared  generally  in  the  case  on  the  day  set  for  the  hearing, 
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October  18,  1895.  Whether  it  appeared  subsequently  is  therefore 
immaterial.  That  a  general  appearance  by  the  company  waived  all 
defects  or  irregularities,  if  any,  of  notice,  process,  or  service,  necessary 
to  obtain  jurisdiction  over  it,  see  Am.  and  Eng.  Encyc.  of  Law,  Vol.  1, 
p.  183  J  and  Creighton  v.  Kerr,  8  Wall.,  8;  Hill  v.  Mendenhall,  21  WalL, 
4^;  Turner  v.  Johnson,  12  L.  D.,  263;  and  Olark  et  al.  v.  Ervin,  16  L. 
D.,  122. 

Even  if  the  company  could  have  disregarded  the  notice  sent  by 
registered  mail,  it  did  not  elect  to  do  so,  but  apx>eared  voluntarily,  and 
thereby  gave  the  local  office  fiill  jurisdiction  over  it  in  the  case.  Your 
office  decision  is  accx)rdingly  reversed.  Your  office  will  further  con- 
sider the  case  and  make  such  disposition  thereof  as  the  law  and  the 
evidence  may  seem  to  require. 


Pratsch  et  al.  v.  Dobbins  et  al. 

The  application  of  Pratsch  to  intervene  at  the  hearing  ordered  by 
the  departmental  decision  of  May  11, 1897,  24  L.  D.,  426,  and  be  heard 
on  his  amended  settlement  claim,  allowed  by  Acting  Secretary  Byan 
August  13, 1897. 

PRACnCK-HEARING-PROTEST. 

Foster  v.  Bees. 

An  applica^on  for  a  hearing  on  a  protest  should  not  be  granted  if  the  allegations 
therein  contained  do  not  make  ont  a  prima  facie  case  calling  for  the  cancellation 
of  the  entry. 

Acting  Secretary  Rytm  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  August  16y  1897.  (H.  G.) 

This  is  an  appeal  from  your  office  decision  of  November  5, 1896, 
denying  a  hearing  requested  in  the  protest  of  Edwin  D.  Foster  against 
the  commuted  homestead  entry  of  William  B.  Bees,  for  the  NE.  ^  of 
Sec.  25,  T.  19  N.,  E.  2  E.,  Guthrie,  Oklahoma,  land  district. 

On  November  23, 1894,  said  William  B.  Rees  made  homestead  entry 
for  said  tract  and  on  June  6, 1896,  submitted  his  commutation  final 
proof.  Two  days  later,  the  cash  entry  certificate  for  the  tract  was 
issued  to  him. 

On  June  11, 1896,  said  Edwin  D.  Foster  filed  his  affidavit  protesting 
against  said  entry  and  applying  to  contest  the  same.  The  allegations 
which  are  based  wholly  on  information  and  belief,  in  substance  are, 
that  about  three  weeks  before  making  his  final  proof,  Bees,  the  entry- 
man,  sold  and  agreed  in  writing  to  convey  the  land  to  one  William  T. 
Dalton  as  soon  as  the  final  receipt  for  the  tract  was  issued  to  Bees; 
Uiat  the  consideration  for  the  sale  was  $2400.00,  made  up  of  money 
and  town  property  and  probably  also  of  certain  merchandise,  (although 
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in  tills  respect  the  affidavit  is  not  clear) ;  that  four  hundred  and  fifteen 
dollars  were  dei)08ited,  of  which  "over"  two  hundred  dollars  was  to 
be  paid  to  lieea  upon  his  obtaining  the  final  receipt;  that  when  this 
receipt  was  issued  to  him,  Bees  demanded  of  Dalton  a  fulfillment  of 
the  contract  and  expressed  his  own  readiness  to  comply  with  it;  that 
Dalton,  after  taking  legal  advice,  refused  to  perform  his  part  of  the 
contract  until  Kees  received  patent  for  the  land;  that  the  following 
day  the  contract  was  modified  so  that  Bees  executed  a  deed  for  the 
tract  and  Dalton  executed  one  for  the  town  property,  and  these  deeds 
were  placed  in  escrow  with  the  contract;  that  Bees  was  then  paid  a 
^^ certain"  sum  of  money  and  the  entire  contract  was  to  be  fulfilled  on 
receipt  of  the  patent  for  the  land,  and  possession  of  the  property  and 
merchandise  were  then  also  to  be  exchanged;  that  protestant  had  no 
knowledge  of  these  matters  until  two  days  after  the  final  receipt  was 
issued,  when  he  proceeded  to  enter  his  protest. 

He  prays  that  an  inquiry  be  ordered  into  the  facts  set  forth  in  his 
protest,  asks  that  the  final  receipt  and  the  homestead  entry  be  declared 
fraudulent  and  be  set  aside,  and  that  he  may  be  allowed  the  preference 
right  of  entry  to  the  tract. 

In  support  of  this  affidavit,  wholly  based  upon  information  and 
belief,  is  the  affidavit  of  William  H.  Dysart,  which,  briefly  stated,  is  to 
the  effect  that  about  three  weeks  before  the  final  proof  was  made  by 
Bees,  the  latter  stated  to  the  affiant  that  he.  Bees,  would  soon  have 
plenty  of  money;  that  he  had  sold  his  claim,  meaning  as  affiant  under- 
stood, his  homestead  claim;  that  afterwards  and  two  days  after  the 
final  receipt  was  issued,  affiant  heard  considerable  talk  about  some 
misunderstanding  between  Bees  and  Dalton  in  regard  to  the  sale  of 
the  homestead  of  the  former  to  the  latter;  that  on  that  day  affiant  had 
a  conversation  with  Bees,  in  which  Bees  informed  him  that  he  had  sold 
and  agreed  to  make  a  deed  by  written  contract  made  a  month  previous; 
that  Dalton  had  deposited  $415.00  as  a  forfeit  on  the  sale,  and  that 
Bees  hadVithdrawn  from  that  deposit  $215.00  to  pay  for  the  land  and 
the  expenses  of  the  final  proof;  that  Dalton  wanted  Bees  to  do  some- 
thing affiant  "  does  not  now  remember  just  what,^  which  Bees  would 
not  do,  and  that  there  were  other  differences  between  Dalton  and  Bees. 
Dysart  further  states  in  his  affidavit  that  it  was  a  notorious  fact  in  the 
vicinity  of  the  tract  that  Bees  had  sold  his  homestead  before  proving 
up  on  it. 

Foster  filed  in  the  local  office  on  June  22, 1896,  a  supplemental  pro- 
test made  on  his  information  and  belief,  which  was  forwarded  to  your 
office,  in  substance  stating  that  Bees  and  Dalton  on  being  informed 
that  it  might  require  from  six  months  to  one  year  to  secure  a  patent  for 
the  land,  in  order  to  provide  for  "  intervening  contingencies  "  agreed 
that  Bees,  in  addition  to  the  deeds  placed  in  escrow  by  him,  should, 
with  his  wife,  execute  a  mortgage  upon  the  land  for  six  hundred  dollars, 
and  this  agreement  was  carried  out,  the  mortgage  being  given  to 
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secure  the  payment  of  said  sum  on  June  10, 1897,  one  year  after  its 
date,  ^'  according  to  the  conditions  on  back  of  promissory  note,"  and 
Foster  states,  on  information  and  belief,  that  these  conditions  are  that 
Bees  shall  comply  with  the  terms  of  the  contract  as  originally  made 
between  him  and  Dalton.  This  additional  protest  farther  states  that 
the  parties  actually  knowing  the  facts  detailed  in  both  of  the  protests 
will  not  disclose  them  until  forced  to  do  so  when  appearing  as  wit- 
nesses at  the  hearing  of  the  contest.  A  certified  copy  of  the  mortgage 
referred  to  in  the  supplemental  protest  is  attached  to  that  protest  as 
an  exhibit. 

Upon  this  showing,  the  decision  of  your  office  is : 

1.  The  exhibit  (the  mortgage)  tends  to  show  a  transaction  relative  to 
title  to  the  land  since  commutation.  The  entryman  is  not  restrained 
from  selling  or  mortgaging  the  land  since  he  made  final  entry; 

2.  The  allegations  of  the  plaintiff  tending  to  show  that  the  entry 
was  made  for  fraudulent  or  speculative  purposes  are  not  based  uiion 
actual  knowledge,  neither  are  they  properly  corroborated ; 

3.  That  the  charges  are  not  sufficient  to  warrant  an  investigation; 
therefore  the  hearing  is  denied. 

Foster  appeals. 

A  motion  is  made  in  behalf  of  Rees  to  dismiss  the  appeal  on  various 
grounds,  and  following  this  is  a  supplemental  motion  for  the  same 
purpose,  one  of  the  grounds  therefor  being  that  there  is  no  corroborat- 
ing affidavit  to  the  protest,  as  W.  H.  Dysart,  who  made  the  affidavit 
supporting  the  protest,  filed  his  application  to  withdraw  such  affidavit, 
and  such  application  is  supported  by  an  affidavit  to  the  effect  that  his 
former  affidavit  is  false  and  untrue. 

In  his  second  affidavit,  Dysart  states:  <^That  since  the  making  of 
said  affidavit  and  the  filing  of  said  protest,  the  affiant  has  made  dili- 
gent inquiry  as  to  the  truth  or  falsity  of  the  contents  of  said  affidavit 
and  believes  the  same  to  be  false  in  spirit,  truth  and  fact."  This  second 
affidavit  was  made  February  20, 1897,  and  after  the  decision  of  your 
office  denying  a  hearing. 

It  has  been  held  by  this  Department  that  after  a  hearing  has  been 
directed  on  the  charge  set  forth  in  an  affidavit  of  contest,  the  subse- 
quent retraction  of  the  statements  in  the  corroborating  affidavit  does 
not  warrant  the  General  Land  Office  in  revoking  the  order  for  the 
hearing  under  departmental  direction.  Lowenstein  v.  Orne  (23  L.  D., 
285). 

But  in  the  proceeding  at  bar,  the  revocation  of  the  corroborative 
affidavit  was  made  while  the  application  for  a  hearing  was  still  pend- 
ing, and  it  directly  and  in  strong  terms  disaffirms  the  truth  of  the 
former  affidavit,  and  states  that  it  is  made  after  diligent  inquiry  as  to 
the  truth  or  falsity  thereof.  While  there  is  no  explicit  retraction,  in 
terms,  of  the  statements  imputed  to  Eees,  the  entryman,  in  regard  to 
his  selling  or  agreeing  to  sell  the  tract  held  by  him  under  his  home- 
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steiid  entry,  prior  to  making  his  final  proof,  the  inference  can  not  be 
otherwise  than  that  such  a  retraction  is  made,  as  the  affiant  asks  that 
his  former  affidavit  containing  such  admission  of  the  entryman  be 
withdrawn.  He  states  that  he  believes  the  contents  of  the  corrobo- 
rating affidavit  ^'to  be  false  in  spirit,  truth  and  fact/'  and  it  would 
seem  that  this  sweeping  language  cannot  be  otherwise  construed  than 
as  a  positive  denial  of  the  truth  of  all  of  iiis  former  statements. 

It  is  probable  that  upon  investigation,  the  witness  became  convinced 
that  not  only  were  the  statements  imputed  by  him  to  Bees  untrue  as  a 
matter  of  fact,  but  that  they  were  misunderstood  by  the  affiant  or 
w«re  explained  to  his  satisfaction,  and  that  the  generally  accepted 
belief  of  the  community  where  the  land  lies  that  Bees  had  sold  his 
homestead  before  making  final  proof  therefor,  was  based  either  upon 
mere  rumor  or  groundless  conjecture.  At  any  rate,  the  retraction  must 
be  considered  as  a  x)Ositive  denial  of  the  matters  testified  to  in  the  cor- 
roborative affidavit,  and  would  effectually  neutralize  and  dispose  of  the 
statements  of  the  former  affidavit,  if  the  affiant  were  called  as  a  witness 
at  the  hearing. 

It  follows,  therefore,  that  with  this  affidavit  withdrawn  the  protest 
and  supplemental  protest  based  entirely  upon  information  and  belief 
are  insufficient  to  secure  an  investigation  of  the  charges  therein  set 
forth.  There  must  be  aprimafiicie  showing  of  fact  made  in  the  affi- 
davit for  contest  or  in  the  supporting  or  corroborative  affidavit,  or  the 
hearing  may  properly  be  denied.  While  the  affidavit  for  contest,  if 
made  upon  facts  within  the  knowledge  of  the  contestant,  may  be  cor- 
roborated by  witnesses  who  testify  on  information  and  belief,  yet  if  the 
contestant's  allegations  rest  upon  information  and  belief,  they  should 
be  corroborated  by  witnesses  whose  statements  are  based  upon  x>ersonai 
knowledge  of  the  facts.    Buckley  v,  Ma^ssey  (16  L.  D.,  391). 

As  it  now  appears  that  the  statements  of  the  affidavit  supporting 
the  protest  are  admitted  to  be  false,  nothing  is  left  to  be  considered  but 
the  original  and  supplemental  protests,  which  are  based  solely  upon 
hearsay,  and  upon  such  a  showing  a  hearing  will  not  be  ordered  by  the 
Department  in  violation  of  its  rules  of  practice  and  its  repeated 
decisions. 

But  a  review  of  the  matters  passed  upon  by  your  office,  aside  from 
any  consideration  of  this  retracting  affidavit,  which  was  filed  thereafter, 
leads  to  the  conclusion  that  the  decision  of  your  office  appealed  from 
is  correct.  The  original  and  supplemental  protests  and  the  supporting 
affidavit  of  Dysart  are  not  sufficient  to  warrant  an  investigation; 
neither  is  the  affidavit  of  Dysart,  corroborative  of  the  charge  made  on 
information  and  belief  in  tlie  protests. 

Where  final  entry  has  been  made,  the  power  to  grant  a  hearing  rests 
in  the  discretion  of  your  office,  subject  to  appeal  therefrom,  it  is  true, 
but  even  then  the  judgment  will  not  be  disturbed  unless  an  abuse  of 
discretion  is  affirmatively  made  to  appear.  (Myers  v.  Massey  (22  L.D., 
159)  and  Gray  v.  Whitehouse  (15  id.,  352,  354). 
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In  refusing  the  hearing  applied  for  in  this  matter,  it  does  not  affirma- 
tively api>ear  that  there  was  an  abuse  of  discretion,  but,  on  the  con- 
trary, it  appears  that  the  allegations  of  the  protest  were  not  made 
upon  positive  knowledge,  and  that  the  supporting  affidavit  does  not 
assist  in  making  vk  prima  facie  showing  based  upon  sworn  facta. 

The  hearing  is  denied  and  the  protests  are  dismissed. 


HOMSSTEAI>  ENTRT-MABBIED  WOMAIT. 

Bush  v.  Leonard. 

A  married  woman  who  is  not  entitled  to  acqnire  a  domicile  of  her  own,  separate  and 
apart  from  that  of  her  ImBband,  is  not  qualified  to  exercise  the  homestead  right. 

Acting  Secretary  Byan  to  the  Commissioner  of  the  Oeneral  Land  OfficCy 
(W.  V.  D.)  August  19y  1897.  (J.  L.  McO.) 

On  October  24, 1893,  Charles  Leonard  made  homestead  entry  for  the 
]^.  i  of  the  SW.  J,  the  N.  i  of  the  SE.  J,  and  lot  1,  of  Sec.  20,  T.  20 
N.,  E.  10  E.,  Ferry  land  district,  Oklahoma  Territory. 

On  November  24, 1 893,  Demaris  Bush  presented  her  application  to 
make  homestead  entry  for  lot  1,  the  NE.  i  of  the  SW.  ^,  and  the  N.  J 
of  the  SE.  ij  of  Sec.  20,  and  lot  7  in  Sec.  21,  said  township  and  range. 

Her  application  was  rejected  because  of  the  prior  entry  of  Leonard. 
Thereupon  she  filed  affidavit  of  contest,  alleging  prior  settlement;  and. 
on  this  allegation  the  case  went  to  trial  on  June  7, 1895. 

On  June  25,  the  local  officers  rendered  decision,  finding  (1)  that  the 
contestant  was  a  married  woman,  and  therefore  not  qualified  to  make 
entry;  and  (2)  that  both  parties  were  disqualified  because  of  having 
entered  the  Cherokee  Outlet,  on  the  day  of  the  opening,  from  the 
Creek  country  on  the  southern  boundary  of  said  Outlet.  From  their 
decision  both  parties  appealed  to  your  office. 

Your  office,  by  decision  of  December  18, 1895,  held  that  the  parties 
were  not  disqualified  because  of  having  entered  from  the  Greek  country. 
Furthenpore,  ^Hhat  Mr.  Bush  did  not  abandon  her,  but  that,  on  the 
other  hand,  she  abandoned  him^ — and  therefore  your  office  dismissed 
the  contest. 

From  this  decision  Mrs.  Bush  has  appealed  to  the  Department. 

Since  the  date  of  the  appeal,  Mr.  Leonard  has  filed  a  relinquishment 
of  his  homestead  entry,  and  so  gone  out  of  the  case. 

Mrs.  Bush  has  filed  a  relinquishment  of  all  her  entry  except  lot  7  in 
Sec.  21. 

This  leaves  the  question  solely  between  Mrs.  Bush  and  the  govern- 
ment as  to  whether  she  is  qualified  to  enter  said  lot  7. 

Your  office  was  correct  in  holding  that  the  fact  of  her  having  made 
the  run  from  the  Oreek  country  did  not  disqualify  her  from  acquiring 
land  in  the  territory. 
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The  facts  relative  to  the  alleged  abandonment  are  set  forth  in  the 
decision  appealed  from  as  follows: 

The  evidenoe  shows  that  she  was  married  to  Ifr.  Bush  in  Indiana^  In  April  of  1882. 
They  resided  in  Indiana  from  the  date  of  said  marriage  up  to  the  first  day  of  March, 
1892.  They  had  in  Indiana  a  permanent  home  comfortably  famished,  and  Mr.  Bush 
owned  a  farm  of  139  acres.  On  the  said  first  day  of  Maroh,  1892,  Mrs.  Bush  being 
then,  as  she  states,  an  invalid,  they  went  to  Kansas  traveling  for  her  health.  They 
staid  in  Kansas,  at  the  home  of  Mrs.  Bush's  brother,  to  the  27th  day  of  the  same 
month,  when  they  went  with  the  said  brother,  who  removed  at  that  time  to  the 
Indian  Territory.  They  continued  to  stay  with  him  until  the  25th  day  of  July,  1892, 
when  Mr.  Bush  returned  to  Indiana.  He  had  frequently  said  to  his  wife,  *' We  had 
better  go  home;''  and  she  had  as  often  replied,  ''I  am  not  ready  to  go  yet,  for  my 
health  is  better  here  than  in  Indiana.''  She  declined* to  return  with  him.  Mrs.  fiuah 
remained  with  her  brother  until  September  16, 1893^  when  she  made  settlement  upon 
the  land  in  dispute.  About  October  4, 1893,  she  returned  to  the  vicinity  of  the  home 
in  Indiana;  for  the  purpose,  as  she  states,  of  securing  means  for  making  improve- 
ments on  the  land.  She  remained  there  about  five  weeks,  and  when  she  returned 
Mr.  Bush  came  with  her.  She  had  met  him  there,  and  their  relations  had  been 
friendly.  In  addition  to  Mr.  Bush,  a  son,  a  nephew,  and  several  children,  and  per- 
haps one  or  two  other  persons,  went  with  her  to  the  Indian  Territory.  They  went 
as  one  party,  and  rode  in  the  same  car.  On  their  arrival  in  Oklahoma,  Mr.  Bnsh 
first  went  with  his  wife  to  the  house  of  her  brother;  from  there  he  went  to  the  claim. 
It  appears  that  he  was  on  the  claim  a  part  of  the  time,  and  at  the  house  of  the  said 
brother  a  portion  of  the  time.  He  seems  to  have  occupied  the  relation  as  a  friend 
or  passing  acquaintance  of  Mrs.  Bnsh.  He  was  at  her  tent,  and  ate  and  slept  there 
when  he  cared  to.  She  neither  invited  him  to  come,  nor  did  she  tell  him  to  go  away ; 
but  she  said  she  always  treated  him  well.  The  length  of  time  which  he  remained 
is  not  definitely  stated;  but  it  was  not  perhaps  more  than  three  weeks  when  he  went 
again  to  Indiana. 

The  appeal  alleges  that  yoar  office  decision  was  erroneoas,  (1)  because 
it  ^^was  contrary  to  law  and  the  rales  and  regulations  of  the  Depart- 
ment of  the  Interior;"  (2)  it  ^^was  contrary  to  the  evidence  adduced  in 
the  trial."  These  two  allegations  are  not  sufficiently  specific  to  caU 
for  consideration. 

In  view  of  Leonard's  relinquishment  of  his  entry,  the  several  allega- 
tions to  the  efifect  that  your  office  erred  in  not  holding  his  entry  for 
cancellation  are  immaterial,  and  need  not  be  considered. 

Two  of  the  allegations  specify  errors  in  the  findings  of  facts  by  your 
office,  as  follows: 

6.  In  holding  that  the  husband  of  Mrs.  Bnsh  was  ready  to  receive  her  in  his  home 
in  Indiana  at  any  time  she  desired  to  go  there; 

7.  In  holding  that  Mrs.  Bush  declined  and  refused  to  live  with  her  husband. 

Mrs.  Bush's  testimony  on  this  point  was  as  follows: 

Q.  He  asked  you  to  go  back? — ^A.  No,  sir — ^not  when  he  started. 
Q.  Didn't  he  before  he  started? — ^A.  He  said  we  had  better  go  back. 
Q.  He  tried  to  induce  you  to  go  backt — A.  He  said  we  had  better  go  back-— that 
he  was  going  back. 
Q.  Yon  had  refused  to  got — ^A.  I  had  told  him  I  didn't  want  to  go. 
Q.  You  had  refused  to  got — ^A.  Yes,  sir,  I  told  him  I  didn't  think  I  would  go. 

This  was  drawn  from  Mrs.  Bush  reluctantly,  while  she  was  attempting 
to  show  that  her  husband  had  deserted  her;  but  I  think  it  sustains  the 
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statement  made  (iu  gubstauce)  by  yoar  office,  that  she  declined  and 
refused  to  live  with  her  husband,  and  that  his  home  in  Indiana  was 
ready  to  receive  her  at  any  time.  If  he  was  not  ready  to  receive  her 
there  it  was  strange  that  he  should  have  repeatedly  urged  her  to 
accompany  him  thither. 
The  other  allegations  of  error  are  as  follows: 

3d.  The  said  decisioo  erred  in  not  holding  that  the  contestant  Demaris  Bush  was 
an  abandoned  wife  and  qnalified  to  make  homestead  entry. 

4th.  The  Hon.  Commiseioner  erred  in  holding  that  the  husband  has  the  right  to  fix 
the  place  of  domicile* 

7th.  The  Hon.  Commissioner  erred  in  holding  that  Mrs.  Bnsh  was  not  qnaltfied  by 

reason  of  being  a  married  woman  to  enter  the  tract  of  land  involyed  in  this  cause. 

•  •  •  •  «  «  « 

llth.  The  Hon.  Commissioner  erred  in  not  holding  that  Mrs.  Bush  was  the  head  of 
a  fsmily,  and  as  such  was  entitled  to  enter  the  tract  of  land  in  dispute  as  a  qualified 
homestead  entrjman. 

The  real  question  involved  is  as  to  whether  the  claimant  here  can  be 
considered  in  the  contemplation  of  the  law  the  head  of  a  family,  and 
therefore  of  the  class  entitled  to  acquire  public  land  under  the  home- 
stead law.  That  the  husband  is  in  law  the  head  of  the  family  will  not 
be  disputed.  As  such  head  of  the  family  it  is  his  duty  to  provide  a 
home,  and  the  home  selected  by  him  is,  in  law,  the  domicile  of  the  family. 
So  long  as  the  husband  provides  a  home  suitable  to  his  condition  in  life 
and  commits  no  act  that  would  entitle  the  wife  to  have  the  marriage 
dissolved,  that  home  remains  her  domicile. 

The  general  rule  laid  down  by  Jacobs  in  his  Law  of  Domicile  (Sect. 
209)  is  as  follows: 

As  a  general  rule,  it  has  been  universally  held  in  all  civilized  countries,  and  in  all 
ages,  whenever  the  subject  of  domicile  h  been  discussed,  that,  upon  marriage,  the 
domicile  of  the  wife  merges  in  that  of  the  husband^  and  continues  to  follow  it  through- 
oot  all  of  its  changes,  so  long  as  the  marriage  relation  subsists. 

While  this  may  be  accepted  as  the  general  rule,  it  is  settled  by  the 
weight  of  authority  that  there  may  be  conditions  which  would  justify 
the  wife  in  leaving  the  domicile  of  the  husband,  and  authorize  her  to 
establish  a  home  of  her  own.  In  Cheever  v.  Wilson  (9  Wall.,  108),  the 
supreme  court  said : 

It  is  insisted  that  Cheever  never  resided  in  Indiana;  that  the  domicile  of  the 
bnsband  is  the  wife's,  and  that  she  cannot  have  a  different  one  from  his.  The  con- 
verse of  the  latter  proposition  is  so  well  settled  that  it  would  be  idle  to  discuss  it. 
The  rule  is  that  she  may  acquire  a  separate  domicile  whenever  it  is  necessary  or 
proper  that  she  should  do  so.  The  right  springs  from  the  necessity  of  its  exercise, 
uid  endures  as  long  as  the  necessity  continues. 

The  rule  is  more  fully  stated  in  the  case  of  Barber  v.  Barber  (21 
Howard,  582),  wherein  the  court  used  the  following  language: 

The  general  rule  is,  that  a  voluntary  separation  will  not  give  to  the  wife  a  different 
domiciliation  in  law  from  that  of  her  husband.  But  if  the  husband,  as  is  the  fact 
io  this  case,  abandcms  their  domicile  and  his  wife^  to  get  rid  of  all  those  conjugal 
obligations  which  the  marriage  relation  imposes  upon  him,  neither  giving  to  her 
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the  necessaries  nor  the  comforts  suitable  to  their  condition  and  his  fortoDe,  and 
relinqnishes  altogether  his  marital  control  and  protection,  he  yields  np  that  power 
and  authority  over  her  which  alone  makes  his  domicile  hers. 

A  married  woman  who  is  thus  entitled  to  establish  a  domicile  of  her 
own  separate  and  apart  from  that  of  ber  husband  is  held  by  this  De- 
partment, and  properly  so,  to  be  authorized,  if  otherwise  duly  qualified, 
to  acquire  a  homestead  upon  the  public  domain. 

Since,  however,  the  presumption  of  law  is  against  the  right  of  a 
married  woman  to  make  homestead  entry  one  claiming  such  right  mast 
show  such  facts  as  clearly  establish  her  claim.  Mrs.  Bush  has  not  done 
that  in  this  case.  She  has  shown  no  misconduct  upon  the  part  of  her 
husband,  no  desire  upon  his  part  to  sever  the  conjugal  relation,  uo 
failure  to  ]>rovide  her  with  all  the  comforts  of  life,  if  she  would  only 
return  to  their  common  home.  Great  stress  is  laid,  in  argument,  upon 
tlie  fact  that  Mrs.  Bush  had  with  her  a  minor  grandchild  dependent 
upon  her  for  support,  it  being  claimed  that  by  reason  of  this  fact  she 
was  the  head  of  a  family,  and  therefore  entitled  to  make  homestead 
entry.  In  support  of  this  contention,  the  case  of  Newell  t?.  Petefish 
(20  L.  D.,  233),  is  cited.  In  that  case  an  unmarried  woman  uuder 
twenty-one  years  of  age,  who  had  legally  adopted  a  child,  was  held  to 
be  the  head  of  the  family,  and  therefore,  as  such,  entitled  to  make 
homestead  entry.  In  that  case  the  applicant  was  at  full  liberty  to 
establish  her  domicile  wherever  she  might  see  fit,  while  here  the  claim- 
ant had,  by  her  marriage,  made  the  domicile  of  her  husband  hers,  and 
might  desert  it  only  under  conditions  which  would  justify  her  in  such 
action  under  the  rules  laid  down  by  the  courts  hereinbefore  referred  to. 
The  cases  are  not  parallel. 

The  conclusion  reached  in  the  decision  appealed  from  is  correct,  and 
said  decision  is  hereby  affirmed. 


HOMESTEAD—SECOND  ENTBT. 

James  J.  Kubal. 

The  right  to  make  a  seoond  homestead  entry  may  he  properly  recognized  where  the 
first,  in  good  faith,  was  abandoned  on  aoconnt  of  poison  ivy  growing  on  the 
land,  and  the  claimant's  susceptibility  to  poisoning  therefrom. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  August  19, 1897.  (J.  L.  McC.) 

James  J.  Kubal,  on  June  24,  1895,  made  homestead  entry  for  the 
SW.Jof  Sec.  14,  T.96,  R.  62,  Mitchell  land  district,  South  Dakota. 

On  August  28, 1895,  he  made  application  to  be  allowed  to  amend 
said  entry,  by  entering  in  lieu  of  the  land  covered  thereby,  the  NE.  J  of 
Sec.  25,  T.  97,  R.  "66,"  same  land  district — at  the  same  time  relinquish- 
ing his  homestead  entry  made  June  24th  preceding. 

Subsequently  he  discovered  that  the  land  which  he  had  intended  to 
take  in  lieu  of  that  entered  on  the  24th  of  June  had  been  erroneously 
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deseribed  in  his  application  of  Angast  28th,  and  he  made  another 
application  to  enter — this  time  correctly  describing  said  land  as  the 
NW.  i  of  Sec.  29,  T.  97,  E.  "  65.» 

To  his  application  for  a  correction  of  the  description  of  the  land  he 
intended  t6  enter,  so  as  to  correspond  with  the  facts,  there  would 
appear  to  be  no  objection.  His  application,  however,  to  be  allowed  to 
change  his  actnal  location  from  the  SW.  }  of  Sec.  14,  T.  96  l^.j  E.  62 
W.,  to  the  NW.  i  of  Sec.  29,  T.  97  N.,  E.  65  W.,  presents  a  question  of 
greater  difficulty,  inasmuch  as  it  is  not,  as  his  attorney  calls  it,  a  mere 
matter  of  amendment,  but  is  in  fact  an  application  to  make  a  second 
entry.  Your  office  decision  of  February  8, 1896,  denies  said  applica- 
tion, holding  that  the  showing  made  by  him  is  not  sufficient  to  justify 
the  allowance  of  a  second  entry.  From  said  decision  Kubal  has 
appealed  to  the  Department. 

Kubal  and  his  family — consisting  of  his  wife  and  five  children — took 
np  their  residence  on  said  land  in  Sec.  29,  September,  1895,  and  have 
resided  thereon  ever  since.  His  application  to  make  entry  thereof  is 
accompanied  by  and  based  upon  an  affidavit  setting  forth,  in  sub- 
stance, that  there  is  a  creek-bed  running  through  the  tract  first  settled 
upon  in  Sec.  14,  wherein  grows  in  profusion  a  plant  commonly  known 
asx>oison  ivy;  that  affiant  is  very  susceptible  to  this  poison — so  much 
so  that  in  passing  over  the  ground  where  it  grows  the  poison  attaches 
to  his  body  and  prostrates  him;  that  he  ^'has  been  under  treatment 
for  injury  resulting  from  this  poison  ivy  for  about  three  weeks'' ;  that 
his  physician  advised  him  that  he  could  not  live  on  the  land  in  Sec.  14, 
on  account  of  said  poison  ivy;  affiant  immediately  settled  upon  the 
tract  to  which  he  applied  to  amend,  and  has  since  placed  the  following 
improvements  thereon: 

built  a  house  twenty  by  thirty,  nine  feet  high ;  a  barn  fourteen  by  twenty>eiKht,  twelve 
feet  high;  completed  a  good  well;  ....  that  he  could  not  live  on  the  land  he 
took  as  a  homestead  in  June,  1895;  ....  that  he  did  not  sell  his  improvements  on 
same  to  any  one,  nor  receive  a  cent  for  relinquishing  his  rights  to  same  from  any 
source;  ....  that  he  has  now  expended  all  his  money  and  much  time  by  way  of 
Improvements,  which  will  be  worthless  unless  he  is  allowed  to  amend  to  this  tract. 

Eubal  files  the  certificate,  under  oath,  of  his  physician,  0.  Vernon 
Fox,  who  states  that  he  has  had  said  Kubal  under  his  treatment  for 
poisoning  by  poison  ivy, 

which  grows  in  profusion  upon  his  claim,  the  SW.  ^,  14-96-62;  that  said  Kubal  is  so 
susceptible  to  this  poison  that  he  can  not  live  upon  this  land,  and  I  advise  him  to 
have  his  filing  changed  to  some  other  part  of  the  reservation,  where  this  plant  does 
not  grow.    He  can  not  recover  from  the  poisoning  so  long  as  he  remains  on  this  land. 

It  is  fair  to  assume  that  Kubal  was  influenced  in  his  action  by  this 
advice  of  his  physician  and  to  that  extent  acted  in  good  faith.  In  a 
letter  to  your  office,  dated  November  12,  1896,  the  register  of  the 
Mitchell  land  office  says: 

1  fully  believe  that  said  applicant  James  J.  Kubal  has  acted  in  good  faith ;  tliat 
be  ought  not  to  be  deprived  of  this  land,  upon  which  he  has  been  actually  residing 
since  September,  1895,  and  upon  which  he  has  made  valuable  improvements.    Un- 
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donbtedly  Enbal  received  and  followed  erroneoas  advice  in  this  matter.  It  appears 
that  the  main  obstacle  to  the  restoration  of  his  homestead  right  is  the  fact  that  he 
rellnqnished  his  homestead  entry  No.  30,193;  for  the  SW.  i  of  Sec.  14,  T.  96,  R.  62. 
Relative  to  this  1  desire  to  call  your  attention  to  the  fact  that  said  relinquish- 
ment was  filed  in  this  o£Bce  Angost  28,  1895,  at  9:25  a.  m.,  and  that  said  tract 
remained  vacant  until  November  15,  1895,  when  George  Bermann  made  homestead 
entry  No.  30,384  for  said  tract;  this  leads  me  to  believe  that  Kubal  did  not  receive 
any  consideration  when  he  relinquished.  I  firmly  believe  this  is  one  of  those  cases 
where  the  equity  power  vested  in  the  land  department  should  be  invoked  and  used 
in  behalf  of  the  petitioner. 

It  may  be  worthy  of  notice  that  Eubal  is  not  asking  the  United 
States  to  donate  to  him  the  land  he  now  applies  for,  under  the  provi- 
sions of  the  general  homestead  law  (although  he  roust  comply  with  the 
provisions  of  that  law  as  to  residence,  cultivation  and  improvement); 
but  he  is  to  pay  for  said  land,  at  the  rate  of  three  dollars  and  seventy- 
five  cents  per  acre,  under  the  special  provisions  of  the  12th  section  of 
the  Indian  appropriation  act  of  August  15, 1894  (28  Stat.,  286-319). 

The  question  in  issue  is,  whether  it  would  be  a  violation  of  any  law 
for  the  United  States  to  sell  to  him,  under  the  circumstances  hereinbe- 
fore set  forth,  the  land  he  now  applies  to  purchase! 

The  law  bearing  upon  this  question  is  found  in  section  2289  B.  S., 
which  provides  that, 

every  person  ....  shall  be  entitled  to  enter  one  quarter-section  or  a  less  quantity 
of  unappropriated  public  lands ; 

and  section  2298,  which  says: 

No  person  shall  be  permitted  to  acquire  title  to  more  than  one  quarter  section  under 
the  provisions  of  this  chapter. 

In  order  to  prevent  persons  from  making  eutry  of  land,  holding  it 
for  speculative  purposes,  selling  their  rights,  and  making  another  entry, 
the  regulations  of  the  land  department  have  provided  not  only  that  a 
person  shall  not  <<  acquire  title''  to  more  than  one  quarter  section,  but 
that  he  shall  not  make  more  than  one  entry — even  though  under  his 
first  entry  he  may  not  "acquire  title." 

The  Department  held,  in  the  case  of  Edward  0.  Davis  (8  L.  D.,  507, 
syllabus,)  that 

a  second  entry  may  be  allowed  where  the  first  covered  land  that  is  not  habitable, 
and  the  reasons  therefor  were  not  discoverable,  by  the  exercise  of  ordinary  diligence, 
at  the  time  of  making  entry. 

In  the  case  of  William  E.  Jones  it  held  (9  L.  D.,  207): 

A  second  homestead  is  permissible,  where  the  first  is  made  in  good  faith,  but  the 
land  covered  thereby  is  not  inhabitable  on  account  of  the  non-potable  character  of 
the  water  obtained  thereon. 

See  also  the  cases  of  Charles  F.  Babcock  (9  L.  D.,  333) ;  and  Lewis 
Wilson  (21  L.  D.,  390). 

The  case  under  consideration  is  not  in  all  respects  similar  to  those 
above  cited  ^  but  these  decisions  serve  to  show  the  extent  to  which  the 
Department  has  gone  in  the  exercise  of  it's  discretion  in  the  matter  of 
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allowing  second  entries,  which  discretion  it  will  exercise  as  circnm- 
stances  require,  in  the  interests  of  jostice  and  equity.  Knbal  has 
relinquished  his  first  entry,  in  pursuance  of  what  he  believed  to  be  good 
advice,  and  the  land  embraced  therein  has  been  entered  by  another 
person.  If  his  application  to  make  a  second  entry  is  rejected,  he  can- 
Dot  be  reinstated  in  his  first  entry,  and  the  impi'ovements  he  has  made 
upon  both,  in  making  which  he  has  expended  all  his  earnings  during 
his  lifetime,  will  be  lost,  leaving  him  in  penury.  There  is  no  adverse 
claim  to  the  tract  which  he  desires  to  enter.  In  my  opinion,  in  view  of 
the  manifest  good  faith  of  Kubal,  and  of  the  fact  that  he  received  no 
benefit  from  his  first  entry,  it  will  be  no  violation  of  the  homestead 
law  to  permit  him  to  make  a  second  entry  as  prayed  for  in  his  petition, 
and  I  so  direct. 
The  decision  of  your  ofBc-e  is  reversed. 


homestead-settlement  claim. 

Hall  v.  Smithson. 

The  right  of  a  person,  who  is  residing  npon  a  tract  of  land  nnder  the  mistaken  belief 
that  hia  title  thereto  is  complete  under  a  prior  patent,  to  enter  said  tract  on  the 
relinqnishment  of  a  record  entry  thereof;  is  superior  to,  and  will  defeat  an  inter- 
vening soldier's  additional  homestead  entry,  made  with  knowledge  of  the 
adverse  claim. 

AcHng  Secretary  Byan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  August  19j  1897.  (0.  J.  G.) 

I  have  considered  the  appeal  of  August  Hensgen,  assignee  of  Wil- 
liam M.  Smithson,  from  your  office  decision  of  March  31, 1896,  holding 
for  cancellation  the  latter's  soldier's  additional  homestead  entry  for  lot 
3,  Sec  23,  T.  1  S.,  E.  1  W.,  Salt  Lake  City  land  district,  Utah,  and 
allowing  John  Hall  to  make  homestead  entry  for  said  tract. 

The  facts  in  this  case  and  the  law  applicable  thereto  are  sufficiently 
stated  in  your  said  office  decision ;  and  for  that  reason  it  will  not  be 
necessary  to  repeat  the  full  history  of  the  case. 

The  records  of  your  office  show  that  the  plat  of  survey  of  said  town- 
ship was  filed  in  the  local  office  July  10, 1869,  and  that  lot  3  remained 
undisposed  of  and  subject  to  entry  until  January  24, 1894,  when  one 
Genevieve  M.  Bartlett  made  homestead  entry  therefor.  Bartlett  relin- 
quished her  said  entry  July  20, 1894.  On  the  latter  date  a  soldier's 
additional  homestead  entry,  in  the  name  of  William  M.  Smithson,  was 
made  for  said  lot  3,  and  final  certificate  was  issued  on  the  same  day. 

On  August  7, 1894,  John  Hall  filed  an  application  to  make  homestead 
entry  of  the  land  in  controversy,  which  was  rejected  by  the  Jocal  office 
on  the  ground  that  said  land  was  embraced  in  Smithson's  entry.  Hall 
appealed  from  the  rejection  of  his  application  and  asked  for  a  hearing, 
which  was  finally  had  on  June  12, 1895, 
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It  appears  that  Jolin  Hall  purchased  a  tract  of  land  which  was 
thought  to  inclnde  lot  3  from  parties  who  supposed  they  had  title 
thereto  under  a  United  States  patent  granted  to  one  Lees  in  1872.  The 
testimony  adduced  at  the  hearing  shows  that  Hall  had  resided  on  said 
laud  more  than  five  years;  that  he  had  been  in  jMssession  and  culti- 
vated it  for  more  than  seven  years;  that  he  has  brought  the  land  under 
a  high  state  of  cultivation,  and  has  improvements  thereon  of  the  value 
of  $2,000;  and  that  said  land  ''was  all  inclosed,  occupied  and  improved" 
by  him  at  the  date  of  Smithson's  entry. 

It  is  true  that  the  land  was  subject  to  entry  prior  to  Bartlett's  filing 
and  relinquishment,  but  under  the  mistaken  belief  that  the  descrip- 
tion of  the  land  he  purchased  included  lot  3,  Hall's  failnre  to  make 
earlier  application  to  enter  was  justifiable  and  excusable.  Under  the 
peculiar  circumstances  and  in  the  absence  of  any  bad  faith  on  the  part 
of  Hall  it  must  be  held  that  his  rights  immediately  attached  upon  the 
filing  of  Bartlett's  relinquishment,  and  were  superior  to  any  rights 
secured  by  the  filing  and  allowance  of  the  soldier's  additional  home- 
stead entry.  It  appears  that  Hall  did  not  know  of  Bartlett's  entry, 
nor  that  the  land  was  subject  to  an  adverse  claim;  consequently  he 
relied  implicitly  upon  what  was  regarded  as  a  complete  chain  of  title. 
Upon  discovery  of  the  mistake,  not  of  his  own  making,  he  exercised 
due  diligence  in  applying  to  enter,  his  application  having  been  pre- 
sented in  eighteen  days  after  the  cancellation  of  Bartlett's  entry. 

Smithson's  assignee  testified  that  he  was  on  the  land  in  question  prior 
to  July  20, 1894,  and  admits  that  he  saw  improvements  at  that  time. 
He  would  not  acknowledge  that  said  improvements  were  owned  by 
Hall.  He  did  acknowledge,  however,  that  at  the  time  of  making 
entry,  he  knew  of  the  deed  which  purported  to  convey  the  land  to 
Hall.  In  view  of  this  showing,  even  if  the  latter  were  not  protected 
under  his  settlement  rights,  the  Department  would  be  justified  in  can- 
celing the  soldiers  additional  homestead  entry. 

In  Bector  v.  Gibbon  (111  U.  S.,  276),  the  supreme  court,  speaking  of 
the  system  of  public  land  laws,  says: 

Its  aim  has  been  to  prot-ect  those  who  in  good  faith  have  settled  npon  pnblic  land 
and  made  improvements  thereon,  and  not  those  who  by  violence  or  firand  or 
breaches  of  contract  have  intruded  upon  the  possessions  of  original  settlers  and 
endeavored  to  appropriate  the  benefit  of  their  labors.  There  has  been  in  this 
respect  in  the  whole  legislation  of  the  coantry  a  consistent  observance  of  the  rules 
of  natural  right  and  Justice. 

In  Johnson  v.  Johnson  (4  L.  D.,  158),  it  was  said  (syllabus): 

The  wrongful  act  of  an  entrymau,  whereby  the  settlement  rights  of  another 
claimant  for  the  same  tract,  were  not  protected  by  filing  or  entry,  will  not  be 
allowed  to  inure  to  the  benefit  of  such  entryman. 

While  it  may  be  urged  that  Hall  was  not  an  actual  settler  on  this 
land  within  the  strict  definition  of  that  term,  yet  the  equities  apparent 
in  this  case  will  not  permit  said  land  to  be  lost  to  Hall  through  such  a 
technicality. 

Your  ofiice  decision  is  hereby  affirmed. 
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HOMESTEAD  CONTEST-ALIEKATIOK. 

DiTTMEB  V.  Wolfe. 

The  sale  of  land  after  the  sahmiaeion  of  final  proof,  bat  prior  to  the  issnanoe  of  final 
certificate,  will  not  defeat  the  right  to  a  patent  nnder  the  homestead  law,  if  the 
record  shows  due  compliance  with  law. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office, 
(W.  V.  D.)  August  19y  1897.  (O.  W.  P.) 

On  November  19,  1890,  William  P.  Wolfe  made  homestead  entry, 
No.  201,  of  the  KE.  ^  of  Sec.  32,  T.  12  N.,  B.  3  W.,  Oklahoma  land  dis- 
trict, Oklahoma  Territory,  and  on  January  12, 1894,  submitted  commu- 
tation final  proof,  and,  as  alleged  by  his  couusel  in  his  brief  on  appeal 
to  your  office,  tendered  inll  payment  therefor,  but  it  appears  from  the 
certificate  of  the  receiver  attached  to  plaintiff's  appeal  that  no  money 
was  received  by  him  in  payment  for  the  land.  Final  proof  was  sus- 
pended by  the  local  officers,  on  account  of  a  then  pending  contest, 
and  to  allow  time  to  furnish  proof  of  publication  and  the  duplicate 
receipt. 

On  November  7,  1894,  Lois  Dittmer  filed  an  affidavit  of  contest, 
alleging  that  Wolfe 

made  said  homestead  entry,  No.  201,  for  said  tract  in  fraud  and  violation  of  law,  in 
this,  that  said  tract  was  entered  not  exclusively  for  his  own  use  and  henefit,  hut 
eoDusively  and  in  the  interest  of  one  David  A.  Harvey ;  and  that  he  has  sold  several 
tracts  of  land. 

On  August  24, 1895,  she  filed  an  amended  affidavit  of  contest,  mak- 
ing the  charges  more  specific.  The  amended  affidavit  charges  that 
Wolfe,  prior  to  the  19th  day  of  November,  1890,  entered  into  a  contract 
with  one  David  A.  Harvey,  whereby  it  was  agreed  that  the  said  Har- 
vey woald  relinquish  his  homestead  entry  for  the  said  land,  and  that 
the  defendant  would  make  homestead  entry  of  the  same,  and,  upon 
Wolfe's  receiving  final  receipt  and  the  patent  therefor,  the  tract  of 
land  should  be  divided  between  said  Harvey  and  Wolfe,  and  that,  in 
pursuance  of  said  agreement,  Wolfe  made  homestead  entry,  No.  301, 
for  the  land,  and  is  holding  the  same,  not  for  his  exclusive  use  and 
benefit,  but  for  the  future  use  and  benefit  of  the  said  Harvey.  It 
fhrther  charges  that  Wolfe  entered  into  a  contract  of  sale  with  the 
Jackson  Plow  Company,  prior  to  the  submission  of  final  proof,  and 
that  his  final  proof  was  to  be  made,  in  order  that  he  could  convey  the 
land  to  the  Jackson  Plow  Company  in  pursuance  of  his  contract;  that 
Wolfe  also  entered  into  a  contract  to  convey  a  parcel  of  the  land  to 
James  Wyatt,  D.  N.  Biddle,  and  J.  B.  Wilson,  respectively,  as  soon  as 
he  obtained  title  to  the  land,  and  that  said  contracts  were  made  fraud- 
ulently and  prior  to  the  submission  of  Wolfe's  evidence  for  final  proof, 
and  that  said  Wyatt,  Biddle  and  Wilson  have,  in  pursuance  of  said 
contracts,  built  residences  and  made  other  improvements  upon  the 
tract  of  land  in  dispute  and  are  using  the  same  for  residence  purposes. 
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A  hearing  was  had.  After  Lois  Dittmer  had  sabmitted  her  testa- 
iDony,  Wolfe  deinarred  to  the  evidence,  and  the  local  officers,  on  October 
9, 1894,  rendered  a  decision  in  favor  of  the  defendant.  On  appeal,  your 
office  affirmed  the  decision  of  the  local  officers.  The  contestant  appeals 
to  the  Department. 

From  the  record  in  the  case,  it  appears  that  Harvey  and  Wolfe  are 
brothers-in-law;  that  on  April  30, 1889,  Harvey  made  homestead  entry 
of  the  land  in  controversy,  but  relinqaished  his  entry  on  November  19, 
1890,  when  the  land  was  immediately  entered  by  Wolfe;  and  that  when 
Wolfe  submitted  his  final  proof,  there  was  pending  against  his  entry  a 
contest  by  Aunabella  Owens,  which  has  since  been  disposed  of. 

The  charge  that  Wolfe  made  his  homestead  entry  in  the  interest  of 
David  A.  Harvey  is  not  supported  by  the  evidence.  There  were  foar 
witnesses  examined  by  the  contestant  to  prove  this  charge.  Samuel 
H.  Badabaugh  testified  to  several  conversations  with  Harvey,  in 
which  Harvey  stated  that  he  had  an  interest  in  the  land  and  wanted 
to  fix  the  matter  up,  so  that  he  could  get  his  interest  out.  On  cross- 
examination,  he  said  that  in  his  last  conversation  with  Harvey,  Harvey 
said  that  <^  Wolfe  owed  him  and  he  wanted  to  get  it  fixed  up.''  To  the 
question:  <^That  is  all  he  said  about  his  interests  he  replied,  ^'That  is 
about  all  he  said.''  Mrs.  Bhoda  Badabaugh,  the  wife  of  Samuel  H. 
Badabaugh,  testified  to  a  conversation  with  Harvey  in  January,  1894, 
in  which  he  stated  that  he  had  an  interest  in  the  land  in  controversy, 
and  that  he  did  not  care  what  Mr.  Badabaugh  and  Mr.  Wolfe  did.  On 
cross-examination,  she  testified  that  Mr.  Harvey  did  not  say  what  kind 
of  interest  he  had;  <'he  said  he  had  an  interest." 

Mrs.  Mary  Gross,  a  daughter  of  the  Badabaughs,  testified  that  she 
heard  the  conversation  testified  to  by  her  mother.  On  cross-examina- 
tion, interrogated  as  to  what  kind  of  interest  Harvey  stated  he  had  in 
the  land,  she  said :  <^  He  just  said  he  had  an  interest — didn't  say  what 
kind  of  an  interest  that  I  remember  anything  of." 

John  Burton  testified  that  he  was  an  attorney  at  law;  that  he  had 
several  interviews  with  Harvey  in  regard  to  Annabella  Owens's  con- 
test; that  he  wanted  witness  to  get  Miss  Owens's  contest  dismissed. 
To  the  question,  <' At  the  time  that  Mr.  Harvey  and  you  had  the  conver- 
sation with  reference  to  getting  the  contest  dismissed,  did  Mr.  Harvey 
say  anything  to  you  as  to  why  he  was  so  anxious  to  get  the  contest 
dismissed?"  he  replied:  <<It  does  not  come  to  my  memory  just  now. 
He  said  this:  I  will  say  what  he  did  say  on  that  point.  He  said  that 
there  was  nothing  in  this  Owens  contest;  that  he  had  sold  the  claim 
himself  to  Wolfe  for  some  $3000  or  $4000,  and  that  Wolfe  had  paid 
him  $300  or  $500,  don't  remember  exactly  what  it  was,  and  had  given 
him  his  note  for  some  $2500,  or  something  like  that,  as  payment  for  the 
balance  of  the  money  for  that  relinquishment." 

It  is  obvious  that,  even  if  Wolfe  were  bound  by  the  declarations  of 
Harvey,  the  testimony  of  these  witnesses  is  very  far  from  establishing 
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the  charge  that  Wolfe's  entry  was  made  in  the  interest  of  Harvey,  or 
that  there  was  an  agreement  between  Wolfe  and  Harvey,  that  Harvey 
shonld  have  half  the  land  in  dispute. 

Upon  the  charge  that  Wolfe  had  agreed  to  sell  several  pieeeB  of  the 
land  before  final  proof,  the  evidence  ahows  ISiat  J.  B.  Wilson,  about 
November  IS,  1891,  boQght  from  Wolfe  an  acre  and  a  half  of  the  land; 
that  James  L.  Wyatt,  in  July,  1894,  bought  five  or  six  acres,  and  W. 
B.  Riddle,  August  13, 1894,  bought  ^^  about  two  blocks,  when  it  is  laid 
out."  A.  F.  Jackson,  in  the  latter  part  of  January,  1894,  bought  five 
acres  for  the  Jackson  Plow  Company.  The  testimony  shows  that  all 
these  sales  were  made  after  Wolfe  submitted  his  final  proof. 

It  is  held  by  the  Department  that  the  sale  of  land  after  final  proof, 
but  prior  to  the  issuance  of  final  certificate  will  not  defeat  the  right  to 
patent,  when  the  record  shows  due  compliance  with  law. 

In  the  case  of  Charles  Lehman  (8  L.  D.,  486),  it  was  held  that  when 
a  person  has  in  fact  complied  with  the  law  up  to  the  time  of  making 
proof,  and  can,  at  that  time,  truthfully  make  the  requisite  final  affidavit, 
a  sale  thereafter,  without  such  affidavit  having  been  made,  and  prior 
to  the  issuance  of  final  certificate,  will  not  of  necessity  defeat  the  right 
to  a  patent. 

In  the  case  of  Magalia  Oold  Mining  Company  v.  Ferguson,  6  L.  D., 
218,  it  is  said : 

While  it  18  true  that  the  final  certificate  was  not  issoed,  yet  the  final  proof  showed 
that  the  entryman  had  complied  with  the  requirements  of  the  homestead  law,  and 
I  see  no  reason  why  the  final  papers  may  not  issue  and  the  entry  pass  to  patent. 

In  Orr  v.  Breach,  7  L.  D.,  292,  Breach  made  final  proof  on  May  12, 1882, 
and  on  May  24, 1882,  conveyed  the  land  to  one  Cheney.  On  January  20, 
1883,  the  local  officers  accepted  payment  and  issued  final  certificate  and 
receipt  as  of  that  date.  Subsequently  A.  F.  Orr  charged  that  the  entry 
of  Breach  was  fraudulent,  in  that  he  had  conveyed  the  land  to  one 
Cheney  on  May  24, 1882.    The  Department  said : 

In  the  case  of  the  Magalia  Qold  Mining  Company  v.  Ferguson  (6  L.  D.,  218),  the 
Department  held  that  where  the  final  proof  shows  compliance  with  law  the  patent 
may  issue,  although  the  land  was  sold  prior  to  the  issuance  of  final  certificate.  The 
ruling  in  that  case  is  fully  applicable  to  the  facts  presented  by  the  record  herein. 
Before  Breach  sold  the  land  he  had  done  everything  that  the  law  required  and  had 
made  due  proof  of  such  compliance  and  was  therefore  entitled  under  the  law  to 
patent  for  the  land.  Although  the  legal  title  yet  remained  in  the  United  States  the 
equitable  title  was  in  him. 

See  also  the  case  of  Eberhard  Querbach,  10  L.  D.,  142,  and  the  case 
of  Gibbs  V.  Bump,  17  L.  D.,  366. 

Upon  the  authority  of  these  cases,  I  concur  in  the  conclusion  reached 
by  yon  that  ihe  sale  of  portions  of  the  land  in  controversy,  as  shown 
by  the  evidence,  was  not  in  violation  of  law,  or  evidence  of  bad  faith  on 
the  part  of  the. defendant. 

The  decision  appealed  from  is  affirmed. 
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SXTRVKY  OF  FOREST    RESERVATION8-AC?r  OF  JtTNTB  4,  189T. 

Instructions. 

In  carrying  ont  the  provisions  of  the  act  of  Jane  4, 1897,  with  respect  to  the  snrvey 
of  forest  reservations,  the  phrase  "puhlic  lands  adjacent  thereto/'  should  be 
construed  to  mean  townships,  either  fractional  or  entire,  actually  adjoining  such 
reservations. 

Departmental  instructions  of  June  30, 1897,  herein,  withdrawn. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office, 
(W.  V.  D.)  July  ^,  1897.  (W.  A.  E.) 

The  Department  is  in  receipt  of  your  office  letter  of  June  22, 1897, 
asking  to  be  advised  as  to  the  proper  construction  of  the  phrase,  ^^and 
including  public  lands  adjacent  thereto,"  as  used  in  the  act  of  Congress 
approved  June  4,  1897,  entitled  '^An  act  making  appropriations  for 
sundry  civil  expenses  of  the  government  for  the  fiscal  year  ending 
June  thirtieth,  eighteen  hundred  and  ninety-eight,  and  for  other  pur- 
poses." 

Said  act  appropriates : 

For  the  survey  of  the  public  lands  that  have  been  or  may  hereafter  be  designated 
as  forest  reserves  by  executive  proclamation,  under  section  twenty-four  of  the  act 
of  Congress  approved  March  third,  eighteen  hundred  and  ninety-one,  entitled  ''An 
Act  to  repeal  timber-culture  laws,  and  for  other  purposes,''  and  including  public 
lands  adjacent  thereto,  which  may  be  designated  for  snrvey  by  the  Secretary  of  the 
Interior,  one  hundred  and  fifty  thousand  dollars,  to  be  immediately  available. 

The  act  further  provides  that: 

The  surveys  herein  provided  forshall  be  made,  under  the  supervision  of  the  Director 
of  the  Geological  Survey,  by  such  person  or  persons  as  may  be  employed  by  or  under 
him  for  that  purpose,  and  shall  be  executed  under  instructions  issued  by  the  Sec- 
retary of  the  Interior. 

As  the  surveys  of  these  timber  reservations  are  to  be  made  under 
the  supervision  of  the  Director  of  the  Geological  Survey,  it  is  neces- 
sary that  a  determination  be  reached  as  to  the  meaning  of  the  words 
"  public  lands  adjacent  thereto,"  in  order  to  prevent  conflict  between 
such  surveys  and  those  made  under  the  immediate  supervision  of  the 
surveyors-general. 

It  is  suggested  by  your  office  that  the  surveyors-general  be  allowed 
to  contract  for  surveys  in  all  townships  which  do  not  actually  adjoin 
the  forest  reservations.  This  would  leave  one  tier  or  range  of  town- 
ships or  fractional  townships  (as  the  ease  might  be,  according  to  the 
order  setting  apart  the  reservations)  over  which  any  necessary  surveys 
may  be  extended  under  the  supervision  of  the  Director  of  the  Geo- 
logical Survey  as  "  lands  adjacent  thereto,"  while  all  other  lands  would 
be  subject  to  survey  under  the  regular  appropriation,  and  the  super- 
vision of  the  surveyors-general. 

The  suggestion  seems  to  be  a  good  one.  The  public  surveys,  are  gen- 
erally made  by  townships  and  this  was  known  to  Congress,  so  it  may 
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well  be  held  that,  recognizing  the  existing  system  it  was  not  intended 
that  the  survey  of  any  given  township  should  be  divided  and  that  any 
township,  whether  fractional  or  entire,  adjoining  any  such  reservation 
constitutes  '^  lands  adjacent  thereto  "  within  the  meaning  of  the  statute. 
This  is  in  place  of  departmental  letter  of  the  30th  ult.  upon  this  sub- 
ject, which  is  hereby  withdrawn. 


abanboned  mrlttart  reservation-fort  ranbaix. 

Instructions. 

AssUtant  Commissioner  Best  to  the  Register  and  Receiver,  (JPNeill^ 

Sehraslca,  August  Idj  1897. 

The  appraisal  of  that  portion  of  the  landn  in  the  Fort  Bandall 
abandoned  military  reservation  in  Nebraska,  has  been  approved  by  the 
Secretary  of  the  Interior. 

The  act  of  March  3, 1893  (27  Stat.,  555),  provides  that  the  State  of 
Nebraska  may  select  as  school  indemnity  within  one  year  from  the  filing 
of  the  plats  of  survey  of  the  reservation  in  the  local  ofQce,  the  odd  num- 
bered sections  in  that  portion  of  the  Fort  Eandall  reservation  lying 
within  said  State,  and  that  the  even  numbered  sections,  and  all  of  the 
odd  numbered  sections  not  selected  by  the  State,  in  said  reservation, 
shall  be  opened  to  settlement  under  the  homestead  law  only,  after  the 
lands  so  to  be  opened  have  been  appraised  by  a  commission  of  three 
disinterested  citizens  of  the  United  States  to  be  appointed  by  the  Secre- 
tary of  the  Interior,  and  that 

persons  who  may  take  Bnch  lands  under  the  homestead  laws,  shall  pay  for  such  lauds 
in  three  equal  installments,  at  times  to  he  fixed  hy  the  Secretary  of  the  Interior,  and 
they  shall  also  comply  with  all  provisions  of  the  homestead  laws  of  the  United  States. 

According  to  your  letter  of  November  27, 1896,  the  triplicate  plats  of 
survey  of  the  lands  in  question,  were  filed  in  your  office  on  that  date. 
Hence,  the  period  within  which  the  State  of  Nebraska  may  make  selec- 
tion of  the  odd  numbered  sections,  under  the  law  referred  to,  will  not 
expire  prior  to  November  27, 1897. 

Under  the  terms  of  said  act  of  March  3, 1893,  the  even  numbered 
sections  on  this  portion  of  said  reservation,  and  such  of  the  odd  num- 
bered sections  as  may  not  be  selected  by  the  State  within  the  time 
prescribed,  were  opened  to  settlement  under  the  homestead  law  only. 
As  said  lands  have  been  surveyed  and  appraised,  and  the  appraisal 
approved,  you  are  hereby  directed  to  allow  homestead  <)ntries  to  go  to 
record  for  lands  in  the  said  even  numbered  sections,  but  you  will,  wndfer 
no  circumstances,  allotc  entries  to  go  to  record  for  any  of  the  lands  in  the 
odd  numbered  sectians  on  this  reservation  until  further  orders. 

In  allowing  entries  for  the  lands  in  this  reservation,  under  said  law, 
you  will  in  each  case  endorse  on  the  application  <^Fort  Eandall  Beser- 
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vation,  Act  of  Mar.  3,  1893",  and  make  the  same  notation  on  your 
abstract  of  homestead  entries. 

Under  the  provision  of  the  homestead  law  an  entrjrman  has  the  right 
either  to  commute  his  entry  after  fourteen  months  from  the  date  of  settle- 
ment, or  offer  final  proof  under  Sec.  2291  B.  S. 

The  said  act  of  March  3, 1893,  permits  payment  for  the  land  entered 
to  be  made  in  three  equal  installments,  but  does  not  prohibit  full  pay- 
ment in  cash  for  said  land  after  compliance  with  all  requirements  of 
the  homestead  law.  Therefore,  in  entries  under  said  act,  the  entryman 
may,  at  his  option,  commute  after  fourteen  months  with  full  payment 
in  cash,  or,  after  submitting  ordinary  five  year  final  proof  and  after  its 
acceptance,  he  may  pay  for  the  land  the  full  amount  of  the  appraised 
value  thereof,  or  he  may  make  payment  in  three  equal  annual  install- 
ments, the  first^paymeut  to  be  made  at  the  time  of  the  acceptance  of 
his  final  proof,  and  the  subsequent  payments  annually  thereafter,  with- 
out interest,  the  said  law  making  no  provision  for  the  payment  of 
interest. 

In  case  the  full  amount  is  paid  after  fourteen  months  from  date  of 
settlement  you  will,  if  the  proof  is  satisfactory,  issue  cash  certificate 
and  receipt;  and,  in  the  event  that  regular  final  proof  is  made,  and  the 
full  amount  then  paid,  you  will  issue  final  certificate  and  receipt;  but 
when  partial  payments  are  made  the  receiver  will  issue  a  receipt  only 
for  the  amount  paid,  reportiug  the  same  in  a  special  column  of  the 
abstract  of  homestead  receipts,  and  at  the  time  last  payment  is  made, 
you  will  issue  the  final  papers  as  in  ordinary  homestead  entries. 

In  issuing  final  papers  you  will  make  the  proper  annotations  thereon, 
as  well  as  on  the  abstracts  as  before  directed,  to  show  that  the  entry 
covers  lands  in  Fort  Randall  Reservation. 

Ton  are  further  advised  that  the  same  rule,  as  to  the  allowance  of 
credit  for  residence  prior  to  entry  and  for  military  service  applies  to 
entries  made  under  said  act  of  March  3, 1893,  as  to  other  homestead 
entries. 

Where,  upon  submitting  final  proof,  the  entrymen  may  elect  to  make 
payment  for  the  lands  entered  in  three  annual  installments,  you  are 
authorized  to  make  the  usual  charges  for  reducing  the  testimony  to 
writing,  but  as  the  final  certificates  and  receipts  cannot  be  issued  until 
the  last  payment  is  made  you  cannot  charge  the  final  commissions  until 
said  final  certificates  and  receipts  are  issued. 

Where  the  entrymen  submit  final  proofs  and  elect  to  pay  for  the 
lands  in  installments,  you  will  examine  said  proofs  and,  if  they  are 
acceptable  to«yon,  make  proper  notes  on  your  records  showing  that 
satisfactory  proofs  have  been  made  and  the  dates  upon  which  the  partial 
payments  must  be  made,  and  then  transmit  said  proofs  to  this  office,  in 
special  letters,  and  not  in  your  monthly  returns,  for  filing  with  the 
original  entries,  without  issuing  the  final  certificates,  as  such  certificates 
can  only  be  issued  after  all  payment  shall  have  been  made. 
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There  are  do  gaara&tees  to  be  taken  in  order  to  secare  payment  of 
tlie  install mentSy  bat  if,  when  each  installment  is  due,  any  entryman 
fails  to  pay  the  same,  yon  will  report  the  matter  to  this  office  when 
prox)er  action  will  be  taken  in  the  case. 

By  letter  "G"  of  March  3, 1897,  addressed  to  Hon.  J.  V.  Wolfe,  Com- 
missioner of  Public  Lands  and  Buildings  for  the  State  of  Nebraska,  it 
was  held  ^Hhat  sections  16  and  36  in  the  township  in  the  former  Fort 
Bandall  reservation,  do  not  inure  to  the  State  for  the  benefit  of  the 
public  schools,  but  that  the  State  must  select  other  lands  as  indemnity 
therefor.'* 

Approved. 

Thos.  Ryan, 

Acting  Secretary. 


PRACnCK-DBPOSrriOK-PREFEBENCE  BIGHT  OF  CONTESTANT. 

Atkinson  et  al.  v.  Sykes. 

Rule  28  of  Practice  requires  an  officer  taking  a  deposition  to  read  over  to  the  wit- 
ness the  whole  of  the  deposition,  questions  and  answers,  but  makes  no  provision 
that  the  fact  of  saoh  reading  should  appear  either  in  the  body  of  the  deposition 
or  the  certificate  of  the  officer.  In  all  cases,  however,  it  would  be  better  prac* 
tice  that  such  officer  should  certify  that  he  read  over  to  the  witness  the  deposi- 
tion before  it  was  sifpied  or  sworn  to. 

Ab  between  two  contestants,  attacking  the  same  entry,  the  preferred  right  of  entry 
should  be  accorded  the  first  contestant,  though  the  Judgment  of  cancellation 
may  have  been  rendered  on  evidence  submitted  by  the  second,  if  the  same  Judg- 
ment is  warranted  by  the  evidence  adduced  under  the  prior  contest. 

Acting  Secretary  Ryan  to  the  Oammiisianer  of  the  General  Land  Office^ 
(W.  V.  D.)  Angust  21^  1897.  (O.  O.  B.) 

Departmental  decision  of  March  24,  1897,  involving  the  NW.  \  of 
Bee.  12,  T.  11  N.,  B.  3  W.,  Oklahoma  land  district,  Oklahoma,  awarded 
said  tract  of  land  to  William  H.  Atkinson,  and  in  so  doing  reversed 
the  action  of  yonr  office  in  holding  that  Atkinson  had  disqualified 
himself  by  entering  the  territory  daring  the  prohibited  period.  The 
Department,  however,  sastained  the  finding  of  year  office  and  the  local 
office  in  respect  to  Benjamin  6.  Sykes,  holding  that  he  ^4s  dearly 
disqualified"  by  reason  of  going  into  the  territory  in  advance  of  the 
opening,  etc  Both  Smith  and  Sykes  have  filed  their  respective  motions 
for  review  of  said  departmental  decision. 

In  the  decision  complained  of  it  is  said,  that  ^'Atkinson  alone  has 
appealed  to  this  Department,"  and  Sykes,  among  other  things,  alleges 
error  in  that  statement. 

It  appears  that  Sykes  did  appeal;  but  the  appeal  appears  to  have 
been  transmitted  in  a  separate  communication  from  your  office,  and 
had  either  not  reached  the  record  when  the  case  was  here  considered, 
or  was  inadvertently  overlooked.    However  this  may  be,  the  record 
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was  carefully  examined  and  the  issue  decisive  of  Sykes'  rights  was 
definitely  settled — namely,  that  he  entered  the  territory  in  advance  of 
the  opening,  and  thereby  obtained  an  advantage  over  others. 

The  testimony,  upon  which  Sykes  was  held  disqualified  by  the  local 
office,  by  your  ofQce,  and  by  the  Department,  was  given  in  a  deposition 
sworn  to  by  George  Harmon,  who  testified  that  he,  in  company  with 
said  Sykes  and  two  others  (Faulk  and  Polk),  went  into  the  Oklahoma 
territory  ''at  about  the  hour  of  eleven  o'clock,  Sunday  evening,  April 
21,  1889;"  that  after  crossing  the  South  Canadian  Biver,  deponent, 
Sykes  and  another  party  went  to  a  point  about  three  and  a  half  or  four 
miles  southeast  of  Oklahoma  City,  and  that  deponent  was  with  Sykes 
''all  the  forenoon  of  that  day  (April  22, 1889,)  on  and  in  the  vicinity  of 
the  land  in  controversy."  Sykes  was  present  at  the  hearing,  and  was 
requested  by  both  Smith  and  Atkinson  to  take  the  stand,  and  testify 
as  to  his  qualifications;  this  Sykes  refused  to  do,  at  first  stating  that 
he  was  under  no  obligations  to  appear  as  a  witness  for  either  party; 
afterwards  he  offered  a  second  excuse,  stating  that  he  relied  upon  his 
motion  to  suppress  the  deposition  of  Harmon,  whose  testimony  is 
above  given.  Sykes,  in  his  motion,  still  insists  that  the  deposition 
should  have  been  suppressed. 

The  point  urged  in  support  of  the  motion  to  suppress  Harmon's  depo- 
sition was  the  failure  of  the  officer  (B.  N.  Woodson,  probate  judge  of 
"K"  Co.,  O.  T.),  before  whom  the  deposition  was  taken,  to  make  it 
appear  in  the  body  of  the  deposition  or  in  his  certificate  that  the  depo- 
sition was  read  to  the  deponent  before  he  subscribed  his  name  thereto. 
It  is  urged  that  in  this  respect  Practice  Eule  28  was  not  complied  with. 
That  rule  reads  as  follows: 

It  is  the  duty  of  the  officer  before  whom  the  deposition  is  taken  to  canse  the  inter- 
rogatoriea  appended  to  the  commission  to  be  written  out  and  the  answers  thereto  to 
be  inserted  immediately  underneath  the  respective  questions,  and  the  whole,  when 
completed,  is  to  be  read  over  to  the  witness,  and  must  be  by  him  subscribed  and 
sworn  to  in  the  usual  manner  before  the  witness  is  discharged. 

While  this  rule  makes  it  the  duty  of  the  officer  to  read  over  to  the 
witness  the  whole  of  the  deposition,  questions  and  answers,  it  does  not 
require  that  the  fact  of  such  reading  should  appear  either  in  the  body 
of  the  deposition  or  the  certificate  of  the  officer.  In  all  cases,  however, 
it  would  be  better  practice  that  the  officer  should  certify  that  he  read 
to  the  witness  the  deposition  before  the  witness  signed  or  swore  to  it; 
especially  when  the  witness  signs  by  mark. 

The  witness  in  this  case  appears  to  have  signed  his  name;  the  depo- 
sition in  all  other  respects  appears  to  have  been  regularly  taken,  and  no 
fraud  was  alleged  in  its  procurement.  Sykes  had  an  opportunity  to 
deny  it;  it  is  presumed  that  if  it  had  been  untrue,  he  would  have  done 
so.  He  was  silent  when  it  was  all  important  for  him  to  have  spoken,  if 
Harmon  had  in  fact  sworn  falsely.  His  election  to  rely  xq^n  his  motion 
to  suppress  the  deposition,  rather  than  to  take  the  more  direct  course 
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and  deny  his  presence  in  the  territory  at  the  time  and  ander  the  cir- 
cnmstances  stated  by  Harmon,  amounts  to  a  practical  admission  that 
be  disqualified  himself— a  fact  at  no  time  denied  by  him. 

The  motion  to  8ui)press  the  deposition  was  properly  overrnled.  It 
follows  that  no  error  was  malde  by  the  Department  in  stating  that  Sykes 
''is  clearly  disqualified."  This  makes  it  unnecessary  to  notice  other 
points  raised  in  Sykes'  motion,  which  is  hereby  denied. 

The  motion  filed  by  Smith,  while  alleging  ten  errors  practically  raises 
but  two  questions: 

1.  That  it  was  error  not  to  have  held  from  the  evidence  that  Atkin- 
son disqualified  himself  by  being  in  the  territory  during  a  part  of  the 
prohibited  period. 

2.  That  assuming  that  Sykes  was  the  first  settler  on  the  land,  it  was 
error  not  to  have  awarded  the  preference  right  to  Smith,  upon  whose 
testimony  Sykes'  entry  was  held  for  cancellation. 

As  to  the  first  alleged  error,  it  may  be  said  that  no  questions  of  either 
law  or  fact  are  raise<l  therein  which  were  not  fully  considered  and  dis- 
cussed in  the  decision  complained  of. 

Answering  the  second  ground,  movant  is  in  error  in  assuming  that 
the  testimony  shows  that  Sykes  settled  on  the  land  before  Atkinson 
settled  thereon.  Even  if  he  did,  it  could  make  no  difference  in  the 
result,  for  it  clearly  appears  that  Atkinson  settled  before  Smith,  and 
had  begun  proceedings  looking  to  the  cancellation  of  Sykes'  entry 
before  Smith  filed  his  affidavit  alleging  Sykes'  disqualifications. 

Atkinson,  among  other  things,  alleged  that  Sykes  deceived  him  and 
caused  him  to  enter  the  wrong  tract,  and  by  that  deception  succeeded 
in  getting  his  own  entry  upon  the  land  which  Atkinson  had  selected 
and  settled  upon.  He  further  alleged  that  he  was  the  prior  settler. 
These  charges  were  sustained  by  the  testimony  in  the  record.  Much 
testimony  was  therefore  given  as  to  Atkinson's  qualifications;  had 
Smith  succeeded  upon  that  issue — the  principal  one  relied  upon — ^he 
might  have  won  his  case,  and  while  the  judgment  holding  Sykes' entry 
for  cancellation  was  rendered  principally  upon  the  testimony  as  to 
Sykes'  conduct  in  entering  the  territory  before  the  day  of  opening — a 
fact  clearly  proved — still  the  same  judgment  was  warranted  by  evidence 
given  on  Atkinson's  prior  contest.  In  such  case  he  is  entitled  to  make 
entry.    Carlson  v.  Bradlee,  12  L.  D.,  525. 

The  confusion  incident  to  the  settlement  of  the  separate  issues  under 
the  two  contests  resulted  from  the  erroneous  action  of  the  local  officers 
in  consolidating  the  contests,  which  should  not  have  been  done. 
CapeUi  v.  Walsh,  12  L.  D.,  334;  Holm  et  al.  v.  Laughlin,  21  L.  D.,  275. 

Smith's  motion  is  also  denied. 
2670— VOL  26 10 
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ISOLATED  TRACT— APPLICATION  FOR  SALE. 

Jacob  Schutz. 

The  Btatos  of  a  tract,  aa  pablio  land,  ia  not  affeoted  by  an  application  for  an  order 
for  its  sale  as  an  isolated  tract  nnder  section  2455  R.  8.,  prior  to  favorable  action 
on  suoli  application. 

Acting  Secretary  Ryan  to  the  Oommiseioner  of  the  General  Land  Office^ 
(W.  V.  D.)  August  25^  1897.  (G.  B.  G.) 

Jacob  Schutz  has  appealed  from  the  decision  of  yoar  office  of  Feb- 
raary  28, 1896,  affirming  the  action  of  the  local  officers  in  setting  aside 
the  sale  of  the  NB.  \  of  the  SW.  i  of  Sec.  9,  Tp.  8  S.,  E,  65  W.,  Den- 
ver, Colorado,  land  district,  made  under  section  2455  of  the  Revised 
Statutes. 

The  record  shows  that  Schutz  filed  a  petition  in  the  local  office  on 
November  8, 1894,  asking  for  the  sale  of  said  land  as  an  isolated  tract. 
This  petition  was  forwarded  to  your  office,  and  was  there  rejected  for 
irregularity,  and  returned  for  amendment. 

On  July  5, 1895,  the  said  Schutz  filed  an  amended  petition,  which 
was  forwarded  to  your  office  on  the  same  day,  and  on  October  5, 1895, 
your  office,  holding  that  the  petition  submitted  conformed  to  tbe 
requirements  of  the  law  in  such  cases,  directed  the  local  officers  to 
ofi'er  said  described  tract  at  public  sale  in  accordance  with  the  instruc- 
tions contained  in  the  circular  of  April  11, 1895  (20  L.  D.,  305). 

The  laud  was  so  ofiered,  and  on  December  5, 1895,  ''was  bid  in  and 
bought  by  Jacob  Schutz,  at  the  rate  of  $1.25  per  acre."  Schutz  ten- 
dered payment  for  the  land  so  purchased,  when  it  was  discovered  that 
said  land  had  been  entered  by  one  Axel  Carlson  as  a  homestead  on 
September  7, 1893,  whereui^on  his  purchase  was  declared  null  and  void 
and  the  sale  set  aside  by  the  local  officers,  which  action,  as  has  already 
been  seen,  was  approved  by  your  office. 

It  is  contended  by  coansel  for  Schutz,  that  the  filing  of  his  petition 
for  the  sale  of  this  land  as  an  isolated  tract  under  section  2455  of  the 
Bevised  Statutes  operated  as  a  reservation  of  the  land  for  the  purposes 
of  the  Statute,  and  that  he  thereby  acquired  a  right  to  bid  for  the  same 
at  public  sale. 

Said  section,  as  amended  by  act  of  February  26, 1895  (26  Stat,  687), 
is  as  follows : 

It  shall  be  lawfal  for  tbe  Commissioner  of  the  General  Land  Office  to  order  into 
market  and  sell  for  not  less  than  one  dollar  and  twenty-five  cents  per  acre  any  i8o> 
lated  or  disconnected  tract  or  parcel  of  the  public  domain  less  than  one  quarter  sec- 
tion which  in  his  Judgment  it  wonld  be  proper  to  expose  to  sale  after  at  least  thirty 
days'  notice  by  the  land  officers  of  the  district  in  which  such  lands  may  be  situated: 
Provided,  That  lands  shall  not  become  so  isolated  or  disconnected  until  the  same 
have  been  subject  to  homestead  entry  for  a  period  of  three  years  after  the  surround- 
ing land  has  been  entered,  filed  upon,  or  sold  by  the  government:  Protid^,  That  not 
more  than  one  hundred  and  sixty  acres  shall  be  sold  to  any  one  person. 
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The  power  conferred  on  tlie  GomTnissioner  of  the  General  Land  Office 
by  this  statute  is  a  discretionary  one.  The  statute  itself  is  in  no  sense 
mandatory. 

The  filing  of  a  petition  for  the  sale  of  a  tract  of  land  thereunder 
could  not  operate,  therefore,  to  disturb  the  status  of  the  land,  and  until 
it  had  been  ordered  into  market,  it  occupied  the  status  of  unappropri- 
ated, non-segregated  public  land. 

The  tract  in  controversy  was  therefore  legally  subject  to  the  home- 
stead entry  of  Carlson  on  September  7, 1895. 

Your  office  decision  is  affirmed. 


HOMESTEAD  CONTEST-ABANDONMENT, 

TEKSETH  V.  NOBEN. 

The  absences  of  a  homesteader  ttom  the  land  covered  by  his  entry  shonid  not  be 
regarded  as  sustaining  a  charge  of  abandonment,  where  he  has  once  established 
residence,  and  his  absences  are  made  necessary  by  the  nature  of  his  occupation, 
and  condition  in  life,  and  his  intention  of  returning  to  the  land  is  at  all  times 
manifest  from  the  cultivation  thereof,  and  the  erection  and  maintenance  of 
improvements  thereon. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  August  25^  1897.  (H.  G.) 

This  is  an  appeal  from  your  office  decision  of  February  5, 1896,  hold- 
ing for  cancellation  the  homestead  entry  of  Charles  N.  Noben  for  the 
E.  J  NW.  \  and  W.  i  of  NE.  J  of  Sec.  22,  T.  141  N.,  E.  43  W.,  Crooks- 
ton,  Minnesota,  land  district. 

Noben  made  homestead  entry  for  the  land  July  7, 1891.  On  May  7, 
1895,  Svend  L.  Tekseth  filed  an  affidavit  of  contest  alleging  that  the 
entrjman  had  wholly  abandoned  said  tract  and  changed  his  residence 
therefrom  for  more  than  six  months  since  making  said  entry  and  next 
prior  to  the  date  of  contest;  that  the  tract  is  not  settled  upon  and 
cultivated  by  Noben,  and  that  he  ''never  established  a  residence  on 
said  land." 

A  hearing  was  had  at  which  both  parties  appeared  and  submitted 
testimony. 

On  July  22, 1895,  the  register  and  receiver  recommended  the  cancel- 
lation of  the  entry  and  Noben  appealed.  On  February  5, 1896,  your 
office  affirmed  the  decision  of  the  local  officers,  held  Noben's  entry  for 
cancellation,  and  thereafter  denied  a  motion  for  review. 

Noben  appeals. 

The  evidence  discloses  that  the  entryman  was  a  single  man  when  he 
made  the  entry,  and  that  prior  thereto  the  land  had  been  held  for  about 
thirteen  years  by  the  father  of  the  entryman,  under  a  timber  culture 
^»try,  and  that  during  that  time  about  seventy  acres  of  the  land  had 
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been  broken  and  were  m  caltivation.  Tlie  timber  cnltare  entry  was 
relinquisbed  aboat  tbe  time  claimant  made  his  entry. 

In  October,  after  he  made  his  entry,  Noben  cansed  to  be  built  a  small 
frame  house  on  the  tract  and  placed  therein  abed,  bedstead,  bed  cloth- 
ing, cooking  utensils,  and  other  articles  of  household  equipment.  It 
satisfactorily  appears  that  Noben  established  his  residence  on  the  land 
in  question.  In  July,  1893,  he  had  a  few  repairs  made  on  the  house, 
but  the  preponderance  of  the  evidence  shows  that  it  was  at  all  times 
habitable  and  comfortable  for  the  occupancy  of  the  entryman. 

Prior  to  the  initiation  of  the  contest,  the  entryman  made  arrange- 
ments to  build  a  large  house  on  the  claim,  contracted  for  sufficient  lum- 
ber for  that  purpose,  and  a  part  of  it  was  delivered  on  the  claim,  the 
remainder  being  left  at  his  father's  house,  temporarily,  owing  to  the 
obstruction  of  the  roads  by  snow.  This  building  was  in  process  ot 
erection  at  the  time  of  the  hearing,  its  construction  having  been 
delayed  by  sickness  in  the  family  of  the  carpenter  employed  to  build 
it.  I^obeu  was  intending  to  marry  and  this  second  house  was  being 
constructed  for  a  home  for  himself  and  wife. 

The  evidence  shows  that  he  was  an  industrious,  frugal  and  energetic 
young  man,  who  had  no  means  to  improve  the  tract,  except  such  as  he 
could  earn  by  working  away  therefrom.  A  jmrtion  of  the  time  he 
worked  on  a  farm,  and  he  was  for  about  a  year  a  clerk  in  a  store.  By 
these  means  he  earned  about  $18.00  per  month,  excluding  board,  which 
was,  apparently,  devoted  to  improving  the  land.  He  was  necessarily 
away  from  the  tract,  engaged  at  these  occupations,  the  greater  part  ot 
the  time,  but  returned  at  intervals  of  about  two  months.  He  slept  in 
the  house  only  thirteen  times  before  the  contest  was  initiated,  but  he 
worked  on  the  tract  many  times,  cultivating  and  improving  it,  while 
he  slept  at  other  places. 

He  has  not  had  a  home  elsewhere,  but  has  claimed  this  land,  familiar 
to  him  from  hia  early  childhood,  as  his  home.  He  always  voted  in  the 
precinct  where  the  land  lies;  he  was  assessed  for  and  paid  taxes  on 
his  improvements  on  the  tract,  and  has  persistently  clung  to  it  as  his 
home. 

In  addition  to  the  land  broken  on  the  tract  before  his  entry,  he  broke 
four  acres  and  cultivated  all  the  land  for  each  year,  has  hauled  ferti- 
lizers upon  it  and  removed  stone  therefrom.  He  lost  two  crops  in  suc- 
cessive years  by  destructive  hail  storms,  and  from  this  misfortune,  and 
other  circumstances,  he  evidently  could  but  barely  have  eked  out  an 
existence  on  the  laud  if  he  had  remained  there  continuously  since  the 
entry. 

There  is  evidence  showing  that  the  father  of  the  entryman,  who  lived 
on  the  adjoining  tract,  worked  upon  the  claim  after  this  entry  was 
made,  but  there  is  no  evidence  of  any  collusion  between  the  elder 
Noben  and  the  entryman,  or  any  showing  that  the  land  was  being  held 
for  the  benefit  of  the  father. 
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Ko  inflexible  rale  has  been  followed  in  kindred  cases,  aud  none  can 
be  laid  down  that  shall  meet  the  circnuistances  of  each  case.  A  citizen 
does  not  lose  his  residence  or  domicile  by  leaving  his  home,  so  long  as 
there  exists  in  his  mind  the  animtis  revertendiy  where  his  residence  has 
once  been  established  nnder  a  homestead  claim  and  his  absences  are 
made  necessary  by  the  nature  of  his  occupation  and  condition  in  life, 
and  the  intention  of  returning  to  the  land  is  manifest  at  all  times  from 
the  cultivation  thereof  and  the  erection  and  maintenance  of  improve- 
ments thereon.  This  doctrine  is  firmly  establislied  by  a  multitude  of 
cases,  the  following  of  which  are  in  point:  Fyffe  v,  Mooers  (21  L.  D., 
167);  Oolburn  v.  Pittman  (12  id.,  497);  George  P.  Lutz  (9  id.,  266); 
Helen  B.  Dement  (8  id.,  639) ;  Lulu  M.  Marshall  (6  id.,  258)  and  Edwards 
V.  Sexson  (1  id.,  63). 

Since  the  appeal  was  taken,  the  entryman  has  filed  the  affidavit  of 
the  clergyman  who  officiated  at  his  marriage,  and  who  states  that  he 
visited  the  contestee  upon  the  land  in  dispute  and  found  the  new  house 
thereon  well  furnished  and  inhabited  by  the  entryman  and  his  wife,  but 
this  affidavit  cannot  be  considered  on  appeal  as  the  contest  must  be 
determined  upon  the  evidence  submitted  at  the  hearing. 
^I  am  not  unmindful  of  the  rule  of  this  Department  which  regards 
the  concurring  decisions  of  your  office  and  the  local  office  generally 
conclusive  upon  disputed  questions  of  fact,  where  there  is  a  conflict  in 
the  evidence,  yet  this  rule  has  its  exceptions,  and  if  a  careful  review 
of  all  the  evidence  submitted,  induces  the  belief  that  such  decision  is 
clearly  wrong,  the  judgment  will  be  reversed.  (Hargrove  v,  Eobertson 
(15  L.  D.,  499).  In  the  case  at  bar,  an  examination  of  the  evidence 
convinces  me  that  th^  allegations  in  the  contesting  affidavit  are  not 
supported  by  the  preponderance  of  the  evidence,  where  there  is  a  con- 
flict in  the  testimony.  Much  of  the  testimony  on  behalf  of  the  entry- 
man  is  uncontradicted,  and  all  of  the  evidence  carefully  considered 
induces  the  belief  in  my  mind  that  the  entryman  has  acted  in  good 
faith  in  establishing  and  maintaining  a  residence  upon  his  homestead 
claim,  and  that  his  absences  therefrom  are  not  to  be  considered  as  an 
abandonment  of  such  residence. 

The  decision  of  your  office  holding  the  entry  of  Gharles  K.  Koben  for 
cancellation  is  reversed,  and  the  contest  is  dismissed. 
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BBSIBBT  LAND  CONTEST*- ACTS  OF  JULY  «6,  AND  AUGUST  4,  1804. 

Bandall  et  al.  v.  Mobton. 

The  acts  of  Jnly  26, 1894,  and  August  4,  1894,  extending  the  time  for  the  sabmission 
of  final  proof  on  desert  land  entries,  are  applicable  to  an  entry  made  under  the 
act  of  1877,  in  default  as  to  final  proof  at  the  passage  of  said  acts;  and  an  entry 
occupying  such  status  is  not  thereafter  subject  to  attack  for  non-compliance 
with  law,  until  after  the  expiration  of  the  extended  period  provided  for  in  said 
acts. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  August  25j  1897.  (G.  B.  G.) 

On  April  2, 1877,  Howard  Morton  made  desert  land  entry  No.  53  for 
the  S.  J  and  tbe  N  W.  \  of  Sec.  30,  T.  28  S.,  R.  25  E,,  Visalia,  California. 
The  entiy  was  suspended  by  departmental  order  of  September  28, 1877, 
which  order  of  suspension  was  revoked  January  12, 1891. 

On  May  14, 1896,  Joseph  Bandall  and  Eugene  Yerdier  applied  jointly 
to  contest  said  entry,  charging  failure  to  reclaim  the  land  or  to  comply 
with  any  of  the  desert  land  laws.  The  local  officers  rejected  said  appli- 
cation, because  filed  prematurely.  The  applicants  appealed;  and  on 
January  22, 1897,  your  office  affirmed  the  decision  of  the  local  officers, 
and  refused  to  order  a  hearing. 

Your  office  held  said  application  to  be  premature  for  the  reason  that 
the  time  within  which  reclamation  of  the  land  might  be  made,  under 
the  acts  of  July  26,  and  August  4, 1894  (28  Stat.,  123,  226),  had  not 
expired. 

.  From  this  decision  Bandall  and  Yerdier  have  appealed,  the  grounds 
of  the  appeal  being  that  the  life  of  the  entry  bad  expired  before  tbe 
passage  of  said  acts,  and  that  the  entryman  had  made  no  annual 
expenditures  or  yearly  proof. 

The  act  of  March  3,  1877  (19  Stat.,  377),  under  which  this  entry  was 
made,  did  not  require  annual  proof.  The  act  of  March  3, 1891,  amenda- 
tory thereof,  did  require  annual  proof,  but  this  requirement  did  not 
affect  entries  made  under  the  act  of  1877,  unless  the  entryman  elected- 
to  proceed  with  his  entry  under  the  amendatory  act,  which  was  not 
dpne  in  this  case.  A  failure  to  submit  annual  proof,  therefore,  is  no 
ground  of  contest. 

Was  it  subject  to  contest  on  May  14, 1896,  for  non  reclamation  f 

In  the  case  of  the  United  States  v,  Haggin  (12  L.  D.,  34),  involving 
a  Yisalia  desert  land  entry,  suspended  at  the  same  time  as  the  one 
here  involved,  it  was  said : 

The  time  between  the  date  when  said  order  of  suspension  became  effective  and 
the  date  of  the  notice  of  its  revocation  wiH  be  excluded  from  the  time  within  which 
the  entryman  is  required  to  make  proof  of  his  compliance  with  the  reqoirements 
of  the  law. 

Tour  office  decision  states  and  the  record  shows,  that  the  entryman, 
Morton,  did  not  receive  notice  of  the  aforesaid  revocation  of  January 
12, 1891,  untU  August  21, 1893. 
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The  time  that  elapsed  between  April  2,  1877,  the  date  of  entry,  and 
September  28,  1877,  the  date  of  suspension,  was  five  months  and 
twenty-six  days,  and  between  August  21,  1893,  the  date  of  notice  of 
the  revocation,  and  May  14, 1896,  the  date  of  filing  the  complaint,  was 
two  years,  eight  months,  and  twenty-three  days.  These  two  spaces  of 
time  aggregate  three  years,  two  months,  and  nineteen  days. 

Und^  the  terms  of  the  act  of  1877  the  lifetime  of  an  entry  is  three 
years.    In  the  absence  of  intervening  legislation,  therefore,  this  entry 
would  have  been  subject  to  the  contest  of  Bandall  and  Yerdier  at  the' 
date  of  their  application.    But,  in  the  year  1894,  two  acts  of  Congress 
were  passed  in  relation  to  desert  land  entries. 

In  the  case  of  Hodgson  v.  Epley  (23  L.  D.,  293,)  it  was  held  that  the 
act  of  July  26, 1894  {supra)^  extended  the  time  for  making  proof  and 
payment  on  all  desert  land  entries  for  one  year  beyond  the  time  at  which 
proof  and  payment  were  due,  and  would  thereafter  fall  due  under  the 
then  existing  law,  and  that  the  act  of  August  4, 1894  (supra)^  extended 
the  time  for  making  final  proof  on  all  entries  occupying  the  status  of  the 
one  here  under  consideration  to  five  years  from  the  date  of  the  entry. 

It  follows,  therefore,  that  only  three  years,  two  months,  and  nineteen 
days  of  this  period  having  elapsed  from  date  of  entry  to  date  of  the 
filing  of  the  complaint  herein,  exclusive  of  the  period  of  suspension, 
the  contest  is  premature.    Farnell  et  aL  v.  Brown  (21  L.  D.,  394). 

Tour  office  decision  is  affirmed. 

Departmental  decision  of  July  27, 1897  [unreported],  herein,  is  hereby 
recalled  and  vacated. 


BAILROAI>  LANBS-aECnON  6,  ACT  OT  MABCH  8,  1887. 

Weyebhatjsee  r.  Oeoystbb. 

The  right  of  purchase  from  the  goyemment  under  Hection  5,  act  of  March  3,  1887,  is 
limited  to  conditions  presented  at  the  time  of,  or  prior  to  the  final  adjastment 
of  the  grant,  and  hence  does  not  extend  to  a  purchase  from  a  railroad  company 
alter  such  adjustment  and  the  restoration  of  the  land  to  settlement  and  entry. 

Acting  Secretary  Byan  to  the  Oommissioner  of  the  General  Land  Office, 
(W.  V.  D.)  Augmt  25j  1897.  (P.  W.  0.) 

Frederick  Weyerhauser  has  appealed  from  your  office  decision  of  June 
15, 1895,  sustaining  the  action  of  the  local  officers  in  rejecting  his  appli- 
cation to  purchase,  under  the  provisions  of  section  5  of  the  act  of  March 
3, 1887  (24  Stat.,  556),  the  SW.  J  of  the  SE.  i  of  Sec.  29,  T.  49  N.,  B. 
10  W.,  Ashland  land  district,  Wisconsin. 

This  tract  is  within  the  indemnity  limits  of  the  grant  made  by  the 
acts  of  June  3, 1856  (11  Stat.,  20),  and  May  5, 1864  (13  Stat.,  66),  to  aid 
in  the  construction  of  the  road  now  known  as  the  Chicago,  St.  Paul, 
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Minneapolis  and  Omaha  Kailway.  An  adjnstment  was  submitted  by 
yonr  office  of  said  grant,  which  was  dniy  approved,  and  in  accordance 
with  the  directions  given,  those  lands  within  the  limits  of  the  grant 
for  said  company,  and  not  patented  on  account  thereof,  were  ordered 
restored  by  the  order  of  Febmary  12, 1890.  This  order  was  directed 
to  be  modified  by  departmental  decision  of  December  19, 1890  (11  L.  D., 
607),  so  as  to  extend  the  time  when  the  restoration  should  take  effect 

until  after  ninety  days'  notice  thereof,  through  adyertisement,  shaU  have  been  pre- 
Tioosly  giyen  by  the  district  land  oflQcers,  which  adTertisement  shaU  also  contain  a 
notice  to  parties  claiming  as  purchasers  nnder  said  act,  requiring  them  to  come  for- 
ward during  said  period  of  ninety  days,  submit  their  proof,  and  make  payment,  in 
pursuance  of  the  requirements  of  the  ofBcial  circular  of  February  13,  1889  (8  L.  D.y 
348) ;  and  that  a  failure  to  submit  proof  and  payment  within  the  time  named  would 
be  treated  as  a  waiver  of  claim;  all  land  not  so  claimed  to  be  subject  to  entry  nnder 
the  settlement  l3ws  by  the  first  legal  applicant  at  the  expiration  of  the  aforesaid 
period  of  ninety  days. 

The  order  of  restoration  was  not  pnt  into  effect  nntil  November  2j 
1891,  on  which  date  all  lands  not  patented  on  account  of  the  grant  for 
said  company  nor  covered  by  applications  to  purchase  under  the  pro- 
visions of  the  act  of  March  3, 1887,  were  held  subje($C  to  entry. 

In  the  patent  that  issued  January  28, 1891,  on  account  of  this  grant, 
was  conveyed  the  SW.  J,  the  SW.  J  of  the  NB.  J,  and  the  N.  J  of  said 
section  29.  It  will  be  noted  that  there  is  a  duplication  in  the  descrip- 
tion— the  "SW.  J  of  the  KB.  4"  being  covered  by  the  description  of 
the  "N.  i  of  said  section."  The  company  had  made  selection  on  Jaly 
12, 1888,  of  the  entire  section,  and  it  was  evidently  the  intention  to 
patent  the  tract  here  in  question,  namely,  the  SW.  |  of  the  SE.  ^, 
instead  of  the  SW.  ^  of  the  NB.  ^,  which,  as  before  stated,  was  cov- 
ered by  the  other  description  contained  in  the  patent. 

It  is  claimed  in  one  of  the  briefs  filed  on  behalf  of  Weyerhaoser, 
that  the  tract  here  in  question  was  omitted  from  the  patent  to  the  com- 
pany through  a  purely  clerical  mistake — ^that  the  same  had  been  listed 
for  such  approval  and  said  listing  had  been  approved  by  the  Secretary 
of  the  Interior.  This,  however,  is  not  borne  out  by  the  records  of  your 
office,  which  show  that  the  patent  conformed  to  the  list,  containing 
the  same  erroneous  duplication  in  description. 

It  is  farther  urged  on  behalf  of  W^eyerhauser,  that  In  the  a^ust- 
ment  of  the  grant  for  said  company  this  tract  was  duly  charged  against 
the  grant.  But  inquiry  at  your  office  does  not  sustain  this  claim.  One 
thing  is  clear — the  tract  was  never  patented  on  account  of  the  grant 
for  said  company,  nor  included  in  any  of  the  approved  lists.  So  that 
it  must  be  held  to  have  been  restored  upon  the  final  adjnstment  of  the 
grant. 

Weyerhauser's  claim  is  based  upon  a  purchase  made  from  the  com- 
pany on  December  1, 1891,  after  the  final  adjustment  of  the  grant  and 
the  restoration  of  the  surplus  land. 

The  company,  in  1894,  sought  to  have  the  tract  here  in  question 
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patented  on  account  of  its  grant ;  and  by  year  office  letter  of  December 
31, 1894,  was  submitted  for  the  approval  of  the  Secretary  of  the  Inte- 
rior  a  list  including  the  tract  here  in  question.  The  approval  was  at 
that  time  denied  by  departmental  letter  of  January  9, 1896  (not  re- 
ported); and  in  the  letter  returning  the  list  it  was  stated: 

The  grant  for  said  company  has  been  folly  adjasted,  and  the  snrplns  lands  not 
needed  in  satisfaotion  of  the  grant  have  been  restored  to  the  pnblio  domain.  The 
porpoee  of  this  list  is  merely  to  correct  errors  ocoarring  in  the  patents  previoosly 

issued  in  satisfaction  of  this  grant As  to  said  tract  year  letter  reports  that 

in  patent  No.  16,  issned  Jannsry  28,  1891,  the  SW.  ^  of  NE.  ^  of  said  section  is  twice 
conveyed,  the  first  time  being  included  in  the  N.  |  of  the  section,  and  the  second 
by  separate  description  as  the  SW.  i  of  the  NE.  i  of  said  section.  While  it  is  evi- 
dent  that  the  donble  patenting  of  the  tract  before  described  was  merely  a  matter  of 
mistake,  and  that  the  tracts  now  embraced  in  the  list  were  evidently  intended 
instead  of  the  doable  patenting,  yet  it  mast  be  remembered  that  upon  the  adjust- 
ment of  the  grant  all  lands  not  included  in  previous  certification  and  patent  were 
ordered  restored  and  opened  to  settlement  and  entry. 

The  tracts  under  consideration  being  within  the  indemnity  limits  were  therefore 
includeil  in  the  order  of  restoration,  and  while  as  between  the  United  States  and  the 
company  there  may  be  no  objection  to  the  approval  of  this  list  designed  to  correct 
the  evident  mistakes,  yet  such  corrections  can  not  be  allowed,  if,  in  the  meantime, 
the  rights  of  others  have  intervened. 

Your  ofiSce  letter  reports  that  the  tracts  are  vacant  and  unappropriated.  While 
this  may  be  their  status  as  shown  by  the  records  of  your  office,  yet  such  records 
would  not  be  conclusive  upon  the  rights  of  others,  and  I  have  therefore  to  direct 
that  pablio  notice  be  given  for  at  least  thirty  day 9,  in  one  or  more  newspapers 
having  general  circulation  in  the  vicinity  of  the  tracts  proposed  to  be  now  patented, 
advising  all  settlers  thereon,  if  any  there  be,  or  persons  claiming  an  interest  in  said 
land,  of  the  contemplated  patenting  of  the  same  on  account  of  said  grant,  and 
requiring  all  such  persons  to  formally  present  and  make  showing  in  support  of  any 
claimed  rights  in  suid  land,  by  reason  of  settlement  within  the  period  of  publication, 
and  failure  to  so  respond  will  be  treated  as  an  abandonment  and  waiver  of  any  rights 
which  may  have  heretofore  attached  to  such  lands. 

This  re<(niremcnt  is  similar  to  that  exacted  in  disposing  of  certain  selections  made 
by  the  Hastings  and  Dakota  Railway  Company  (18  L.  D.,  511),  and  the  course  is 
deemed  a  proper  one  for  the  protection  of  any  interest  that  may  have  attached 
to  the  land  upon  the  restoration  of  the  same,  upon  the  formal  adjustment  of  the 
grant. 

Upon  the  expiration  of  the  period  of  publication  the  local  officers  should  be 
required  to  make  due  report  to  your  office  of  any  action  taken,  and  you  will  make 
such  further  disposition  of  the  matter  as  the  facts  as.  then  presented  may  warrant. 

On  January  25, 1895,  the  company  notified  your  office  that,  inasmach 
as  the  grant  to  the  Omaha  Company  had  been  fully  adjusted  and 
finally  closed,  the  company  was  unwilling  to  accept  or  recognize  any 
proceedings  which  might  be  construed  into  a  claim  upon  its  part  that 
the  grant  had  not  been  satisfied  or  fully  adjusted  under  the  act  of 
March  3, 1887.  Thereafter,  in  March  following,  Weyerliauser  filed  the 
application  now  under  consideration  in  the  local  office;  and  on  April 
6, 1895,  the  local  officers  rejected  his  application  on  the  ground  that 
under  the  notice  of  restoration  ninety  days  were  allowed  purchasers 
from  the  company  within  which  to  submit  proofe  and  make  payment. 
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and  that  a  failare  to  do  so  was  a  waiver  of  any  claim.  Upon  appeal 
yoor  office  held,  in  the  decision  now  appealed  from,  that  Wejerhauser 
was  not  entitled  to  purchase  nnder  the  act  of  1887,  for  the  reason  that 
he  did  not  purchase  of  the  company  until  after  the  final  ac^astment 
of  its  grant  and  the  restoration  of  the  lands  to  settlement  and  entry. 

Charles  Groyster  protested  against  the  allowance  of  Weyerhauser's 
application.  His  claim  for  the  land  rests  upon  an  application  made  on 
April  10, 18d5,  to  enter  this  tract  under  the  timber  and  stone  law.  He 
lays  no  claim  to  the  land  prior  to  the  presentation  of  Weyerhauser's 
application  to  purchase.  So  that  the  only  question  for  consideration 
is  as  to  whether  Weyerhauser's  claim,  as  established  by  the  showing 
hereinbefore  cited,  brings  him  within  the  scope  of  the  class  of  persons 
granted  the  right  of  purchase  under  the  provisions  of  section  5  of  the 
act  of  March  3, 1887. 

In  the  case  of  Andrns  et  aL  v.  Balch  (22  L.  D.,  238),  it  was  held  that 
(syllabus) — 

In  the  exercise  of  the  right  to  perfect  title  under  section  5,  act  of  March  8, 1887,  it 
is  not  material  whether  the  purchase  trom  the  company  was  made  before  or  after  the 
passage  of  Raid  act,  if  made  in  good  faith  believing  the  title  to  be  good,  and  before 
the  land  parchased  was  held  to  be  excepted  from  the  grant.. 

In  said  decision  reference  was  made  to  the  holding  by  this  Depart- 
ment in  the  case  of  Sethman  v.  Clise  (17  L.  D..  307),  in  which  the  pro- 
viaions  of  the  act  of  1887  were  discussed  at  some  length.  In  the  last 
mentioned  decision  it  was  stated : 

The  act  directed  the  manner  of  making  adjustments,  and  it  was  the  evident  inten- 
tion of  Congress,  as  expressed  in  the  6th  section  of  the  act,  that  when  in  the  adjust- 
ment of  these  grants  it  was  ascertained  that  land  had  been  bought  from  the  railroad 
companies  for  which  they  could  convey  no  good  title,  such  buyers  or  their  trans- 
ferees, if  honafide,  should  be  allowed  to  purchase  the  tracts  claimed  by  them. 

This  Department  is  only  authorized  to  dispose  of  lands  in  accordance 
with  law,  and  the  full  scope  of  the  provisions  of  the  act  of  1887  would 
seem  to  limit  its  operation  to  the  conditions  presented  at  the  time  of  or 
before  the  final  adjustment  of  these  grants.  Being  of  this  opinion,  I 
must  affirm  the  decision  of  your  office  and  deny  the  application  of 
Weyerhauser. 


pracncb-rehearing— supervisory  attthobitt. 

Golden  v.  Oolb's  Heibs. 

k  motioD  for  a  reheariog  filed  out  of  time  can  only  be  received  as  an  appeal  to  the 
supervisory  authority  of  the  Secretary,  and  should,  therefore,  be  made  by  a 
petition  addressed  to  such  officer,  and  filed  in  the  Department  proper. 

A  motion  for  the  review  of  a  decision  of  the  Secretary,  in  which  he  refuses  to  exereise 
his  supervisory  authority,  is  not  provided  for  in  the  Rules  of  Practice,  and  will 
only  be  considered  in  cases  presenting  strong  and  exceptional  reasons. 
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Hatters  ocenrring  after  the  original  hearing  in  a  case  do  not  famish  grounds  for  a 
rehearing  therein,  though  such  matters  may  afford  sufficient  foundation  for  a  new 
contest. 

A  charge  of  ahandonment  will  not  lie  against  a  homestead  entry  under  which  there 
has  been  full  compliance  with  law  for  the  statutory  period. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  August 
( W,  V.  D.)  ^,  1897.  ( W.  M.  W. ) 

On  the  14th  of  April,  1897^  your  office  transmitted  a  paper,  entitled 
'<  petition  of  certiorari,"  filed  in  yonr  office  in  the  case  of  Golden  v. 
Charles  Cole's  heirs,  involving  the  NW.  1  of  Sec.  5,  T.  17  N.,  B.  2  B., 
Guthrie,  Oklahoma,  land  district. 

A  reference  to  the  record  shows  that  Golden  has  filed  two  contests 
against  Cole's  entry.  The  first  contest  was  finally  decided  adverse  to 
Golden  by  the  Department  on  April  15, 1893  (see  16  L.  D.,  375). 

Golden's  second  contest  against  said  entry  was  decided  against  him 
by  the  Department,  on  October  26, 1896— unreported.  Notice  of  this 
decision  was  served  November  10, 1896.  A  motion  for  review  of  said 
decision  was  filed  by  Golden  November  30,  1896,  which  was  denied 
January  18, 1897;  and  January  22, 1897,  and  February  3, 1897,  Golden 
filed  petitions  each  asking  for  a  new  trial  and  rehearing  in  the  case. 
These  were  denied  February  23, 1897. 

On  March  6, 1897,  counsel  for  Golden  filed  in  your  office  a  motion 
for  review  of  the  departmental  decision  of  February  23,  supra.  Said 
motion  was  returned  to  Golden's  counsel  under  instructions  given  in 
the  case  of  Standley  v.  Jones,  19  L.  D.,  104.  On  March  20, 1897,  said 
motion  was  refiled  in  your  office,  and  transmittal  of  the  same  was 
denied  by  your  office  on  April  2, 1897.  On  April  6, 1897,  a  petition 
for  writ  of  certiorari  was  filed,  upon  which  no  action  has  been  taken 
by  the  Department.  On  April  14,  1897,  your  office  transmitted  to  the 
Department  the  papers,  stating  that: 

In  the  absence  of  any  rale  governing  the  case  and  the  petition  being  addressed  to 
joUf  I  have  the  honor  to  transmit  the  same  for  your  consideration  and  instruction 
of  this  office  in  the  future. 

The  record  being  thus  before  the  Department,  it  becomes  unneces- 
sary to  consider  the  propriety  of  ordering  its  transmission  under  the 
application  of  Golden. 

After  the  case  was  considered  here,  on  the  appeal  of  (Golden,  and  on 
his  motion  for  review,  both  of  which  were  decided  adversely  to  him, 
he  had  exhausted  his  rights  under  the  Bules  of  Practice,  and  the  case 
was  closed.  Notwithstanding  this,  he  filed  in  your  office  a  petition  for 
rehearing,  which  was  transmitted  here.  As  Eule  of  Practice  114 
provides  that  ^^ motions  for  review  and  motions  for  rehearing"  must  be 
filed  "within  thirty  days  after  notice  of  the  decision  complained  of," 
Goiden's  application  for  rehearing,  being  filed  more  than  thirty  days 
after  notice  of  the  decision  in  the  contest  case,  was  manifestly  out  of 
time,  and  could  only  be  received  as  an  appeal  to  the  supervisory  power 
of  the  Secretary.    This  being  so,  it  should  have  been  made  by  a  peti- 
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tion  direct  to  the  Secretary,  filed  here  and  not  in  yoar  office,  and  there- 
fore might  properly  have  been  returned  by  you,  under  the  rulings  in 
Standley  v,  Jones,  19  L.  D.,  104.  The  rules,  however,  were  not  rigidly 
enforced,  no  question  was  raised  as  to  the  regularity  of  the  proceeding 
which  brought  the  application  here,  and  it  was  considered  as  though 
properly  filed,  and  denied.  When  the  motion  for  review  of  this  last 
decision  was  presented  to  your  office  you  might  have  also  returned  it 
under  the  Standley  v.  Jones  decision. 

A  motion  to  review  a  refusal  of  the  Secretary  to  exercise  his  super- 
visory authority  is  something  unknown  to  our  rules,  and  for  which  no 
precedent  is  found  in  the  reports.  In  view  of  the  importance  of  ending 
litigation  such  a  practice  should  not  be  encouraged.  Of  course,  if  a 
sufficient  cause  for  invoking  the  supervisory  authority  of  the  Secretary 
exists  a  petition  to  him  for  that  purpose  is  in  order  so  long  as  he  has 
jurisdiction  of  the  laud,  but  a  review  of  such  decision  should  be  entered 
upon  only  for  strong  and  exceptional  leasons,  if  at  all. 

As  stated,  the  application  fur  a  rehearing,  being  after  the  time  pre- 
scribed by  rule  114,  was  an  appeal  to  the  supervisory  power  of  the 
Secretary.  That  application  was  denied,  and  the  present  motion  fdr 
review  of  that  denial  does  not  present  a  case  justifying  its  consideratiou. 

It  may  be  observed,  however,  that  the  application  for  rehearing  was 
distinctly  based  upon  the  ground  of  newly  discovered  evidence.  It 
was  held  in  that  deuial  of  that  application  that  ^<  the  alleged  newly  dis- 
covered  evidence"  is  not  "  in  any  sense  newly  discovered."  In  the  so- 
called  motion  for  review  of  this  last  decision  it  is  now  insisted  that  the 
matters,  on  which  the  application  for  rehearing  was  based — ^namely, 
abandonment — having  occurred  since  the  original  hearing  of  the  case, 
presented  sufficient  grounds,  if  true,  for  the  exercise  of  the  supervisory 
authority  of  the  Secretary  and  the  awarding  of  the  land  to  Golden. 

These  allegations,  if  sustained,  would  not  justify  the  re-opening  of 
the  former  case. 

In  a  proper  case  such  facts  might  be  a  sufficient  foundation  for  a 
new  contest.  But  as  applied  to  the  case  at  bar  such  evidence  could 
not  be  a  foundation  for  any  further  contest,  for  the  reason  that  the  entry 
contested  was  made  on  the  27th  day  of  April,  1889,  and  the  five  years 
cultivation  and  improvement  required  by  law  of  the  heirs  of  Charles 
Oole  expired  April  27, 1894,  and  notice  of  Golden's  last  contest  affidavit 
was  issued  on  October  2, 1894.  Golden's  last  contest  having  covered 
matters  of  improvement  and  cultivation  for  the  full  period  required  by 
law,  evidence  relating  to  abandonment  occurring  thereafter  could  not 
in  any  sense  afi'ect  the  right  of  Cole's  heirs  to  the  land.  In  other 
words,  the  heirs  having  complied  with  the  law  in  matters  of  improve- 
ment and  cultivation  for  the  full  period  required  by  law,  the  entry  is 
not  contestable  on  the  ground  of  abandonment  subsequent  thereto. 

The  motion  for  review,  whether  treated  as  a  second  application  fbr 
the  exercise  of  the  supervisory  authority  of  the  Secretary  or  otherwise, 
does  not  present  such  a  showing  as  entitles  Golden  to  any  relict 
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cowetbmanon-secmon  7,  act  of  mabch  8, 1891-minibral  lat!n>. 

United  States  v.  Omdahl. 

The  Btaintory  period  of  two  yean  desigDated  in  tbe  proviBo  to  Bection  7,  act  of 
March  3, 1891,  contemplates  calendar  years  witbont  regard  to  the  number  of 
days  they  may  contain,  and  is  to  be  computed  by  excluding  the  day  of  the  date 
of  the  final  receipt  and  inclading  the  corresponding  numerical  day  in  the  cor- 
responding month  of  the  second  calendar  .year  thereafter,  and  if  that*month  in 
that  year  does  not  haye  that  many  days,  then  the  last  day  of  that  month. 

Under  the  provisions  of  section  2345  B.  S.,  mineral  lands  in  the  State  of  Minnesota 
may  be  taken  under  the  pre-emption  law. 

Secretary  Bliss  to  the  Commissioner  of  the  Oeneral  Land  Office^  August 
(W.  V.  D.)  J27j  1897.  (E.  B.,  Jr.) 

Petra  O.  Omdahl  has  appealed  from  the  decision  of  your  office,  dated 
March  21, 1896,  holding  for  cancellation  her  pre  emption  cash  entry, 
made  December  30, 1890,  for  lots  1  and  7  of  Sec.  24,  and  lots  1,  2  and 
3,  and  the  KB.  J  of  the  SW.  J  of  Sec.  35,  T.  65  N.,  E.  5  W.,  Duluth, 
Minnesota,  land  district. 

It  appears  that  the  entry  was  originally  held  for  cancellation  by  your 
office  on  December  29, 1892,  upon  the  report  of  Special  Agent  E.  W.  de 
Lambert,  dated  December  2,  1892,  which  charged,  in  substance,  that 
Miss  Omdahl  had  never  resided  upon  the  land,  but  that,  from  a  period 
prior  to  the  inception  of  her  claim  and  up  to  the  date  of  her  entry,  she 
had  lived  with  her  uncle  in  Duluth,  Minnesota — distant  in  an  air-line 
more  than  one  hundred  miles  from  the  tract  in  controversy.    On  Feb- 
ruary 11, 1893,  your  office  suspended  its  judgment  of  cancellation  to 
allow  one  William  J.  Atwell  to  contest  the  entry  on  charges  of  the 
same  nature  as  those  contained  in  the  report  of  said  special  agent. 
AtwelFs  application  to  contest  having  been  in  the  meantime  with- 
drawn, your  office,  on  October  12, 1893,  removed  the  suspension  of  its 
judgment  and  directed  that  claimant  be  duly  notified  of  the  action  of 
December  29, 1892,  and  that  sixty  days  would  be  allowed  her  within 
which  to  apply  for  a  hearing  in  the  premises,  failing  which,  or  to  show 
that  her  entry  should  be  sustained,  the  entry  would  be  finally  canceled. 
Upon  her  application  a  hearing  was  accordingly  ordered,  which  (after 
long  delay  from  causes  not  necessary  to  relate)  was  had  on  January  21, 
1895.    At  said  hearing  the  testimony  of  two  witnesses  on  behalf  of 
the  government  was  taken.    The  defense  offered  no  testimony,  but 
appeared  specially  for  the  purpose  of  denying  the  jurisdiction  of  the 
land  department  to  cancel  such  entry,  for  the  reason  that  the  proceed- 
ing had  not  been  initiated  within  two  years  after  the  entry  was  made, 
and  that  the  entry  was  therefore  confirmed  by  the  proviso  to  section  7 
of  the  act  of  March  3, 1891  (26  Stat.,  1095). 

The  entryy  as  already  stated,  was  made,  and  the  receiver's  receipt 
^as  dated,  December  30, 1890,  and  the  entry  was  held  for  cancellation 
December  29, 1892.  Counsel  for  defendant  contends  that,  inasmuch  as 
tbe  year  1892  was  a  leap-year,  two  ordinary  years  of  three  hundred  and 
sixty-five  days  each  had  elapsed  before  action  was  taken  by  your  office. 
The  trouble  with  this  contention  is  that  the  statute  is  not  confined 
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to  ordinary  years  of  tbree  hundred  and  sixty-five  days.  It  refers  to  a 
year  as  designated  in  the  calendar,  without  regard  to  the  number  of 
days  it  may  contain,  and  the  time  thereunder  is  to  be  computed  by 
excluding  the  day  of  the  date  of  the  final  receipt  and  including  the  cor- 
responding numerical  day  in  the  corresponding  month  of  the  second 
calendar  year  thereafter,  and  if  that  month  in  that  year  does  not  have 
that  many  days,  then  the  last  day  of  that  month.  (Daley  v.  Anderson, 
48  Pac.  Bep.,  839.)  In  this  case  the  two  years  expired  December  30, 
1892,  and  not  before. 

I  concur  in  the  conclusion  of  your  office  that  Miss  Omdahl's  entry  is 
not  confirmed  by  the  priviso  to  Sec.  7  of  the  act  of  March  3, 1891  {supra). 
The  case  must  therefore  be  decided  upon  its  merits. 

The  witnesses  at  the  hearing  were  Mr.  Young  and  Mr.  Le  Sueur, 
special  agents  of  your  office.  The  former  examined  the  laud  in  August, 
1894;  the  latter  in  October  of  the  same  year;  that  is,  about  three  years 
and  eight  months,  and  three  years  and  ten  months,  respectively,  after 
entry.  They  found  claimant's  house,  as  indicated  in  your  office  decision, 
to  be  in  a  somewhat  dilapidated  condition,  and  failed  to  find  any  evi- 
dence of  recent  residence  or  cultivation  by  claimant.  They  did,  how- 
ever, find  evidence  of  the  previous  occupation  of  the  house,  and 
apparently  by  a  woman.  The  final  proof  on  its  face  is  sufficient,  show- 
ing such  cultivation,  improvement  and  residence  as  the  law  requires. 
The  testimony  taken  at  the  hearing  does  not  make  a  prima  facie  case 
against  the  entry.  Such  testimony  showed  a  state  of  facts  existing 
several  years  after  entry,  and  not,  as  the  final  proof  purports  to  do,  the 
facts  relative  to  the  entrywoinan's  compliance  with  the  law  from  the 
date  of  her  alleged  settlement  in  March  1890,  to  December  30,  of  that 
year.  Beyond  a  knowledge  of  the  condition  of  the  land  when  it  was 
visited — nearly  four  years  after  final  proof  was  made — the  special  agents 
have  no  personal  knowledge  in  regard  to  the  facts  on  which  the  charge 
above  stated  is  based. 

Speaking  of  Le  Sueur's  testimony,  your  office  decision  says: 

He  understood  it  to  be  situated  in  the  mineral  belt,  known  as  the  ''Vermillion  iron 
range";  but  he  was  not  an  expert  in  minerals  or  mineral  indications. 

Even  if  it  had  been  clearly  shown  that  said  land  was  within  the  min- 
eral belt,  that  fact  would  in  no  way  have  militated  against  the  entry- 
woman's  good  faith,  for  she  would  have  had  a  right  to  enter  the  same 
under  the  pre-emption  law.  Sec.  2345  of  the  Revised  Statutes,  in  the 
chapter  relating  to  mineral  lands,  provides: 

The  provisions  of  the  preceding  sections  of  this  chapter  shall  not  apply  to  the 
mineral  lands  situated  in  the  States  of  Michigan,  Wisconsin,  and  Minnesota,  which 
are  declared  free  and  open  to  exploration  and  purchase,  according  to  legal  subdivi- 
sions  Such  lands  shall  be  offered  at  public  sale  in  the  same  manner,  at  the 

same  minimum  price,  and  under  the  same  rights  of  pre-emption,  as  other  public 
lands. 

Upon  careful  examination  of  the  evidence  I  conclude  that  the  can- 
cellation of  this  entry  is  not  warranted.  The  decision  of  your  office  is 
therefore  reversed,  and  the  said  entry  will  remain  intact. 
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bktby-isoi^teb  tbact. 
Henby  W.  Kobn. 

An  entry  allowed  by  mistake,  of  land  not  subject  thereto,  cannot  be  regarded  as  a 
disposition  of  such  land,  within  the  meaning  of  the  first  proviso  to  section  2455 
B.  S.,  as  amended  by  the  act  of  February  26,  1895. 

Secretary  Bliss  to  the  Oammissioner  of  the  Oeneral  Land  Office,  August 
(W.  V.  D.)  J27j  1897.  (E.  B.,  Jr.) 

On  Jauaary  18, 1896,  your  office  denied  the  petition  of  Henry  W. 
Koen,  filed  June,  1895,  to  have  lot  2  of  Sec.  34,  T.  22  S.,  B.  47  W., 
Lamar,  Colorado,  land  district,  ordered  into  market  for  sale  under  sec- 
tion 2455  of  the  Eevised  Statutes,  as  amended  by  the  act  of  February 
26, 1895  (28  Stat,  687). 

Your  office  held  that  the  tract  in  question  did  not  come  within  the 
pnryiew  of  said  section  as  amended,  for  the  reason  that  it  had  ''only 
been  subject  to  homestead  entry  for  a  period  of  a  few  months  since  the 
land  lying  south  of  it  has  been  entered,"  and  for  the  further  reason 
that  the  said  tract  was ''  within  the  limits  of  the  former  Fort  Lyon  mil- 
itary reservation,  and  the  act  of  October  1, 1890  (26  Stat.,  561),  provid- 
ing for  the  disposal  of  said  reservation,  directed  its  disposition  under 
the  homestead  law  only." 

Koen  appeals  from  your  office  decision,  assigning  error  therein  as 
follows: 

First.  That  he  (you)  erred  in  holding  that  the  surrounding  land  about  said  lot  2 
had  not  been  entered,  filed  upon  or  sold  by  the  government  for  a  period  of  three 
years  prior  to  the  time  said  lot  2  was  subject  to  homestead  entry. 

Second.  That  he  (you)  erred  in  holding  that  because  said  lot  2  was  within  the  limits 
of  the  former  Fort  Lyon  reservation,  that  it  was  not  subject  to  the  provisions  of  said 
section  2455  R.  S.,  as  amended  by  act  of  February  26, 1895. 

As  amended  by  the  act  of  February  26, 1895,  «tepra,  section  2455  of 
the  Revised  Statutes  reads : 

It  shall  be  lawful  for  the  Commissioner  of  the  General  Land  Office  to  order  into 
market  and  sell  for  not  less  than  one  dollar  and  twenty- five  cents  per  acre  any 
isolated  or  disconnected  tract  or  parcel  of  the  public  domain  less  than  one  quarter 
section  which  in  his  judgment  it  would  be  proper  to  expose  to  sale  after  at  least 
thirty  days'  notice  by  the  land  officers  of  the  district  in  which  such  lands  may  be 
situated :  Provided^  That  lands  shall  not  become  so  isolated  or  disconnected  until 
the  same  have  been  subject  to  homestead  entry  for  a  period  of  three  years  after  the 
surrounding  land  has  been  entered,  filed  upon,  or  sold  by  the  government :  Provided, 
That  not  more  than  one  hundred  and  sixty  acres  shall  be  sold  to  any  one  person. 

Tht*  particular  tract  to  which  your  office  decision  refers  as  '^  lying 
south  of"  said  lot  2  is  a  tract  described  as  lots  9, 10  and  11  of  said  sec- 
tion, which  was  entered  asa  homestead  on  May  19, 1895,  by  one  Charles 
H.  Wright,  and  which  entry  remains  intact  of  record.  On  December  4, 
1889,  one  George  W.Butler  made  pre-emption  cash  entry  No.  3690  for 
the  E.  i  of  the  SW.  ^  and  the  £.  i  of  the  KW.  |  of  said  section,  hav- 
ing filed  his  declaratory  statement  therefor  March  15, 1888;  but  when 
this  entry  was  examined  with  a  view  to  the  issue  of  patent  thereon,  it 
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was  found,  from  the  records  of  your  office,  that  a  narrow  strip  of  the 
land  embraced  therein  was  within  the  east  boundary  line  of  the  old 
Fort  Lyon  military  reservation.  As  this  narrow  strip,  which  is  iden- 
tical with  and  now  described  as  said  lots  9, 10  and  11,  was  not  subject 
to  Butler's  filing  or  entry  (United  States  v.  Smith,  13  L.  D.,  533),  your 
office,  by  letter  (**G")  of  February  9, 1892,  directed  an  amendment  of 
his  entry  so  as  to  exclude  the  said  strip  therefrom.  As  has  been  indi- 
cated, this  strip  of  land  was  afterward,  May  19, 1895,  entered  as  a 
homestead  by  said  Wright. 

It  is  urged  in  the  appeal  that  the  land  in  this  strip  having,  accord- 
ing to  the  record,  been  sold  to  Butler,  on  December  4, 1889,  it  was,  in 
contemplation  of  the  first  proviso  to  said  section,  and  in  view  of  the 
date  of  Eoen's  x>etition,  to  be  regarded  as  having  been  sold  for  more 
than  three  years  before  Koen's  petition  was  filed,  regardless  of  the 
fact  that  Butler's  entry,  as  to  the  strip,  was  subsequently  vacated,  so  far 
as  the  status  of  said  lot  2  with  reference  to  the  strip  was  concerned. 

This  contention  is  not  sound.  The  attempted  sale  of  this  strip  to 
Butler  under  his  pre-emption  filing  was  undoubtedly  made  without 
knowledge  on  the  part  of  the  local  office,  or  probably  of  Butler  himself, 
that  it  was  within  the  said  reservation,  was  therefore  due  to  mistake, 
and  was  also  contrary  to  law,  and  so  wholly  void.  Such  attempted 
sale  did  not  affect  in  any  way  the  status  of  said  lot  2  under  said  sec- 
tion 2455  as  amended.  When  Wright  entered  it.  May  19, 1895,  it  was 
public  land,  so  far  as  appears,  and  at  the  date  of  said  petition  it  had 
only  been  entered  a  few  weeks,  and  at  the  date  of  denial  thereof  less 
than  a  year. 

It  appears,  furthermore,  from  an  examination  of  the  records  of  your 
office,  that  said  lot  2  is  partially  bounded  on  the  west  by  lot  1  of  sec- 
tion 33  of  said  township,  and  that  said  lot  1,  with  lots  2  and  3,  of  said 
section  33,  was  entered  as  a  homestead  by  John  B.  Burton  on  May  19, 
1894,  only  a  little  more  than  a  year  prior  to  the  filing  of  said  petition, 
and  much  less  than  two  years  prior  to  the  denial  thereof. 

It  is  unnecessary,  in  view  of  the  foregoing,  to  consider  the  second 
assignment  of  error  in  the  appeal. 

The  decision  of  your  office  is  affirmed. 


BEPAYMBNT— COMMUTED  TIMBEB  CUT/TURE   SNTBT. 

Oassius  M.  Beown. 

The  retnm  of  surveyor-general's  scrip,  paid  on  the  commntation  of  a  timber  enltnre 
entry,  cannot  be  allowed  on  the  ground  that  the  entryman  might  have  perfected 
title  without  commutation. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  August 
(W.  V.  D.)  27 J  1897.  (C.  W.  P.) 

The  appeal  of  Gassius  M.  Brown  from  your  office  decision  of  February 
15, 1896,  denying  his  application  to  withdraw  certain  surveyor-generaFs 
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scrip  paid  for  the  NW.  J  of  Sec.  8,  T.  6  Iif.,  E.  67  W.,  Denver  land  dis- 
trict, Colorado,  on  commutation  of  liis  timber  culture  entry,  l^o.  11,820, 
has  been  considered. 

Browu'8  application  is  made  under  oath  and  dated  December  27, 1S95. 
He  therein  sets  out  that  when  he  made  final  proof,  he  did  so  under  the 
apprehension,  and  so  believing,  that  he  was  under  the  law  required  to 
have  a  certain  number  of  trees  growing  upon  his  claim  before  he  could 
make  final  proof  under  the  timber  culture  laws,  except  by  commuting, 
and  having  earnestly  and  faithfully  endeavore<l  to  grow  trees  upon  his 
said  claim,  and  having  practically  failed  in  being  able  to  cause  trees  to 
grow  thereon,  notwithstanding  yearly  and  repeated  efforts,  as  more 
clearly  and  fully  shown  by  the  final  proof  which  he  submitted  on  the 
day  last  aforesaid,  and  believing  that  the  law  required  him  notwith- 
standing his  inability  to  grow  trees  in  order  to  complete  his  entry  to 
pay  for  said  land,  he  therefore,  on  said  day,  submitted  proof^  as  afore- 
said and  tendered  in  payment  therefor  certain  surveyor-general's  scrip, 
which  was  accepted  in  payment  therefor;  that  having  been  advised 
and  so  believing  that  he  has  in  every  respect  complied  with  the  timber 
culture  law,  and  that  the  government,  in  fact  and  in  law,  is  not  entitled 
to  the  money  which  he  has  tendered  in  connection  with  his  said  "proof, 
and  further  believing  that  after  the  13th  day  of  February,  1896,  the 
law  will  have  been  fully  complied  with,  and  that  he  will  be  entitled  to 
his  final  certificate  and  receipt,  without  the  payment  of  any  money 
other  than  fees  due  the  government,  and  being  advised  and  so  believing 
that  the  rules  of  the  Department  do  not  require  any  payment  to  be 
made  nnder  such  circumstances,  except  fees  and  commissions,  he,  there- 
fore, asks  the  Hon.  Commissioner  to  permit  him  to  withdraw  the  tender 
of  the  money  or  scrip,  as  made  in  his  final  proof,  and  that  he  may  be 
permitted  to  submit  said  final  proof  again  after  the  13th  day  of  Feb- 
ruary, 1896,  or  that  the  same  may  be  accepted  as  his  final  proof  in  this 
case,  subject  simply  to  his  duty — should  th^  Commissioner  require  it — 
to  advertise  his  intention  of  submitting  said  proof  on,  or  any  day  after, 
the  13th  day  of  February,  1896. 

The  record  shows  that  Brown  made  timber  culture  entry,  IS'o.  11,820, 
February  13, 1888,  for  said  tract,  which  he  commuted  to  cash  entry, 
Ko.  16,498,  December  23, 1895. 

Section  2362  of  the  Revised  Statutes  provides  for  repayment  in  cases 
where  a  tract  of  land  ^'has  been  erroneously  sold  by  the  United  States, 
so  that  from  any  cause  the  sale  can  not  be  confirmed,*'  The  act  of 
June  16, 1880  (21  Stat.,  287),  provides  that  repayment  may  be  made  of 
fees  and  commissions  and  excess  payments  [)aid  by  innocent  x>arties 
upon  the  location  of  claims  under  section  2300,  when  said  claims  were, 
after  said  location,  found  to  be  fraudulent  and  void,  and  the  entries  or 
locations  made  thereon  canceled,  or  where  entries  are  canceled  for  con- 
flict, or  where  from  any  cause  the  entry  has  been  erroneously  allowed 
and  can  not  be  confirmed,  or  where  double  minimum  price  has  been 
2670— VOL  25 11 
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paid  for  lands  afterwards  found  not  to  be  witbin  the  limits  of  a  raiboad 
grant,  tbe  excess,  one  dollar  and  twenty-five  cents  per  acre,  shall  be 
returned. 

The  appellant's  application  is  not  authorized  by  any  of  the  above 
provisions,  and  as  repayment  by  this  Department  can  not  be  made 
without  statutory  authority  (B.  M.  Dunphy,  8  L.  D.,  102;  A.  W.  Givens, 
lb.,  462;  Elizabeth  Zenker,  20  L.  D.,  551),  said  application  must  be 
denied.    See  also  the  case  of  Elizabeth  G.  Ward,  21  L.  D«,  287. 

Your  office  decision  is  therefore  affirmed. 


OSAGE  FILTNG-^INTEKVENTNG  AJDTEBSE  CLAIM. 

BOWE  V.  Abment. 

The  delay  of  &  party  in  perfecting  title  under  an  Osage  filing,  and  the  interrention 
of  an  adyerse  claim,  will  not  defeat  the  right  of  such  party,  where  said  delay 
appears  to  have  been  caused  by  the  loss  in  transmission  of  an  appeal  affectiDg 
another  tract  included  in  the  same  filing,  and  the  intervening  claimant  fails  to 
show  due  compliance  with  law  on  his  own  part. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,,  August 
(W.  V.  D.)  28, 1897.  (B.  B.,  Jr.) 

The  land  involved  in  this  case  is  described  as  lot  1  of  section  11,  T. 
27  S.,  E.  24  W.,  Dodge  City,  Kansas,  land  district,  and  is  a  parcel  of 
the  Osage  Indian  trust  and  diminished  reserve  lands,  the  disposal  of 
which  is  provided  for  by  the  act  of  May  28, 1880  (21  Stat,  143).  The 
second  section  of  that  act,  under  which  this  case  arises,  provides : 

That  all  the  said  Indian  lands  remaining  unsold  and  unappropriated  and  not 
embraced  in  the  claims  provided  for  in  section  one  of  this  act,  shall  be  subject  to 
disposal  to  actual  settlers  only,  having  the  qualifications  of  pre-emptors  on  the  pub- 
lic lands.  Such  settlers  shall  make  due  application  to  the  register  with  proof  of 
settlement  and  qualifications  as  aforesaid;  and,  upon  payment  of  not  lees  than  one- 
fourth  the  purchase  price  shall  be  permitted  to  enter  not  exceeding  one  quarter  sec- 
tion each,  the  balance  to  be  paid  in  three  equal  installments,  with  like  penalties, 
liabilities  and  restrictions  as  to  default  and  forfeiture  as  provided  in  section  one  of 
this  act. 

It  appears  that  on  July  21, 1886,  James  0.  Bowe  and  Thomas  Mas- 
terson  each  filed  Osage  declaratory  statement  for  lots  1  and  2  of  said 
section  (lot  2  being  also  part  of  said  reserve  land),  and  John  S.  Martin, 
on  the  same  date,  filed  like  statement  for  said  lot  2  only,  all  three  of 
them  alleging  settlement  on  May  31,  1886.  On  February  21,  1887, 
Martin  having  previously  given  notice  of  an  intention  to  offer  final 
proof,  Eowe  applied  to  be  allowed  to  contest  Martin's  right  to  make 
final  proof,  which  application  was  denied  by  the  local  office.  Eowe 
thereupon  appealed  to  your  office.  On  February  24,  following,  Martin's 
final  proof  was  accepted  and  he  was  allowed  to  make  payment  for  the 
laud  anri  received  final  certificate  therefor.    On  May  11,  1887,  your 
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office  affirmed  the  ax^tion  of  the  local  office  in  the  case  of  Rowe  v.  Mar- 
tin,  and  no  farther  appeal  appearing^  patent  issued  to  Martin  for  said 
lot  2  on  Jaly  2,  1890. 

On  February  28,  1887,  Rowe  offered  final  proof  for  both  said  lots 
before  L.  E.  McGarry,  then  clerk  of  the  district  court  of  Ford  county, 
Kansas,  in  which  county  the  land  is  situated,  against  which  proof, 
as  to  lot  1,  said  Masterson  then  and  there  protested.  The  final  proof 
papers  of  Rowe,  with  tendered  first  payment  for  both  the  lots,  and  the 
protest  of  Masterson,  appear  to  have  been  duly  received  at  the  local 
office  (then  at  Garden  City,  Kansas),  and  on  April  28,  1887,  Rowe's 
tendered  first  payment  was  returned  by  tlie  receiver  with  request  tliat 
he  retain  the  same  ^^  until  decision  has  been  reached.'^    On  March  28, 

1888,  the  local  office  decided  the  case  of  Masterson  v.  Rowe  in  favor  of 
Rowe,  and,  on  the  same  date,  duly  notified  the  attorneys  of  the  respec- 
tive parties.    No  api>eal  from  this  decision  is  shown  to  have  been  filed. 

Although  neither  the  records  of  your  office  nor  those  of  the  local 
office  show  that  any  appeal  was  taken  by  Rowe  from  the  decision  of 
your  office  adverse  to  him,  in  his  case  against  Martin,  one  H,  McGarry 
swears  that  the  firm  of  Frankey  aud  McGarry,  of  which  he  was  a  mem- 
ber, then  local  attorneys  at  Dodge  City,  Kansas,  prepared  and  duly 
forwarded,  in  due  time  after  notice,  in  behalf  of  Rowe,  as  his  attorneys, 
either  to  the  local  office  or  to  the  General  Land  Office,  he  believes  to 
the  former  office,  in  accordance  with  the  practice  of  the  firm  at  that 
time,  an  appeal  to  the  Secretary  from  the  decision  of  your  office  in  that 
case.  A  copy  of  the  alleged  appeal  accompanies  the  affidavit  of  H. 
McGarry  as  exhibit  **  B  '^  thereof.  Rowe  swears  that  he  was  informed 
that  an  appeal  had  been  taken  in  his  case  against  Martin  and  so 
believed  until  the  latter  part  of  1894. 

Inquiry  made  in  October  1894,  by  Rowe's  agent  at  Dodge  City,  J.  M. 
Kirkpatrick,  who  had  been  in  charge  of  lot  1  as  such  agent  since  March 

1889,  of  the  local  office  and  of  your  office,  developed  the  facts  that  the 
final  proof  papers  of  Rowe  had  been  lost,  apparently  in  the  local  office, 
and  that  no  appeal  appeared  to  have  been  perfected  from  the  said 
decision  of  May  11, 1887,  and  that  lot  2  had  been  patented  to  Martin 
as  stated  above. 

It  appears  that  Rowe  lived  upon  the  land  in  controversy  from  about 
June,  1886,  until  shortly  after  he  offered  his  final  proof,  when,  being 
a  laborer  and  without  means  except  from  his  labor,  he  went  to  work  at 
said  Dodge  City,  about  seven  miles  from  the  land,  and  continued  to 
work  and  reside  there  until  March,  1889,  when  he  went  to  Livingston, 
Montana,  where  he  has  since  resided.  His  improvements  consist  of 
two  houses,  stable,  well,  ten  acres  broken,  and  land  all  fenced — valued 
at  $200.00.  He  appears  to  have  been  in  x^ossession  of  the  land  until 
some  time  in  December  1894,  when  James  A.  Arment,  defendant 
herein,  attempted  to  make  settlement  thereon.  Up  to  1888,  inclusive, 
Bowe  cultivated  ten  acres  of  it.    Since  then,  and  until  1894,  inclusive, 
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Kirkpatrick,  as  his  agent,  has  cut  hay  on  the  land,  except  one  or  two 
years  when  herds  of  cattle  pavStured  on  it. 

On  December  20,  1894,  Aruient  filed  his  declaratory  statement  for 
said  lot  1,  alleging  settlement  December  24, 1894,  and  on  March  23, 
1895,  oflered  final  proof  therefor.  On  that  date  Rowe  api)eare<l,  filed  a 
protest  against  Arment's  proof,  setting  out  his  own  (Rowers)  claim  to 
the  ]and  and  alleging  defect  in  the  notice  of  Arment^s  proof  and  tliat 
he  had  not  complied  with  the  law  as  to  residence  on  the  land  and  cul- 
tivation thereof,  and  cross-examined  Arment's  witnesses.  The  case 
was  continued  from  time  to  time  until  May  28,  1895.  In  the  meantime 
new  notice  of  Arment's  final  proof  had  been  required  and  given,  and 
liowe  had,  on  May  27,  1895,  filed  affidavits  of  various  persons  in  sap- 
port  of  his  claim,  and  offered  a  reproduction  of  his  final  proof  as  to  lot 
1  and  again  tendered  first  payment  therefor;  and  the  final  proof  of 
Arment  had,  on  the  date  last  mentioned,  been  rejected  "because  of 
non-compliance  with  law  in  the  matter  of  residence,"  and  he  had  been 
given  "sixty  days  in  which  to  appeal  or  submit  new  proof."  On  May 
28, 1895,  Howe's  offered  reproduction  of  final  proof  and  his  tender  of 
payment  were  refused,  to  which  he  duly  excepted.    On  July  15, 1895, 

m 

Arment  offered  new  final  proof,  and  Rowe  filed  new  protest  against  the 
same;  and  on  the  same  date  the  local  office  accepted  Arment's  proof 
and  rejected  Rowe's  protest,  and  therefrom  Rowe  appealed.  On 
December  2, 1895,  your  office  considered  the  case  and  decided  that 
Rowe  had  lost  his  right  to  the  land  in  controversy  by  reason  of  laches, 
that  the  proof  of  Arment  was  sufficient,  and  that  he  should  be  allowed 
to  enter  the  land.  An  appeal  by  Rowe  from  your  office  decision  brings 
the  case  here. 

It  appears  from  the  final  proof  offered  by  Arment  on  March  23, 1895, 
and  the  testimony  of  himself  and  his  witnesses  on  cross  examination, 
that  he  was  then,  and  for  some  years  prior  thereto  had  been  the  reg- 
ister of  deeds  for  said  Ford  county,  that  on  December  24,  1894,  he 
built  or  had  built  on  the  land  in  controversy  a  frame  house  twelve  feet 
square,  unplastered  but  lined  with  canvas,  with  shed  roof  seven  feet 
from  the  ground  at  the  lower  point  and  nine  at  the  higher,  and  that 
subsequently  he  had  five  acres  of  the  land  broken — these  being  his 
only  improvements,  and  worth,  at  his  own  estimate,  seventy-five  dol- 
lars. He  had  placed  in  the  house  a  few  articles  of  necessary  household 
furniture,  and  according  to  his  own  statement  had  commenced  to  reside 
on  the  land  January  24,  1895,  and  had  lived  there  two-thirds  of  the 
time  since.  The  testimony  of  the  witnesses  did  not  corroborate 
Arment's  statement,  they  having  knowledge  of  his  occupancy  of  his 
said  house  in  a  few  instances  only.  Wiien  Arment  made  his  alleged 
settlement  he  and  his  wife  owned  and  resided  in  a  commodious  and 
well-furnished  house  in  Dodge  City.  This  house  was  kept  completely 
furnished  and  was  evidently  occupied  by  Arment  and  his  wife  much  ot 
the  time,  at  least  between  January  24,  and  March  23, 1895,  his  duties 
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as  register  of  deeds  requiriDg  bis  almost  daily  presence  in  Dodge  City. 
It  seems  to  be  well  settled  tbat  it  is  essential  to  tbe  exercise  of  tbe 
right  to  purcbase  Osage  Indian  land  nnder  tbe  act  of  May  28,  1880, 
supra,  tbat  actual  settlement  tbereon  should  be  made  with  tbe  bona  fide 
intent  on  tbe  part  of  tbe  settler  of  making  tbe  land  bis  borne  (K.  H. 
Smith,  11  L.  D.,  268;  and  Finan  v.  Meeker,  Ibid.,  311)).  It  is  not  sbown 
tbat  Arment  had  any  such  intention;  and  this  conclusion  is  reacbed 
after  careful  consideration  of  all  tbe  evidence,  including  tbe  final  proof 
submitted  by  him  on  July  15,  1895. 

While,  on  tbe  other  band,  it  must  be  conceded  tbat  Howe  has  not 
manifested  throughout  that  diligence,  in  his  effort  to  acquire  title  to  lot 
1,  which  an  ordinarily  prudent  man  would  have  exercised,  yet  tbere  is 
some  excuse  for  bis  delay  in  tbe  premises,  and  the  equities  of  tbe  case 
are,  ou  the  whole,  in  bis  favor.  He  was  originally  claiming  both  these 
lots — had  declared  tor  tbem,  offered  final  proof  and  tendered  payment. 

1  n  pursuit  of  title  to  lot  2  he  had  carried  a  case  to  your  office.  No 
appe^il  from  tbe  decision  of  your  office  adverse  to  bim  as  to  lot  2  appears 
to  have  reacbed  your  office,  or  tbe  local  office,  although  prepared  and 
in  due  time  forwarded  by  the  usual  channel.  Title  to  that  lot  has 
] Kissed  from  the  government.  It  is  not  involved  in  tbis  controversy 
and  it  does  not  appear  tbat  Rowe  is  now  claiming  it.  But  seeking 
title,  as  he  was,  to  both  lots,  and  apparently  feeling  secure  witb  tbe 
decision  in  his  favor  as  to  lot  1,  if  be  in  good  faith  believed,  as  it  would 
seem  he  did,  tbat  be  had  an  appeal  as  to  lot  2  pending  bere,  tbe  reason 
for  bis  delay  is  obvious.     He  hoped  for  a  decision  in  bis  favor  as  to  lot 

2  and  tbeu  to  make  entry  for  both  lots.  In  law,  if  not  in  fact,  be  bad 
an  application  on  file  to  enter  said  lot,  and  wbicb,  being  of  record,  seg- 
regated tbe  land,  when  Arment  began  bis  proceedings  to  acquire  title 
thereto.  In  view  of  Arment's  failure  to  sbow  due  compliance  witb  tbe 
said  act,  I  am  constrained  to  bold  tbat  tbe  rigbt  of  Howe  to  tbe  land 
in  controversy  is  superior  to  tbe  claim  of  Arment. 

Tbe  decision  of  your  office  is  reversed  accordingly.  Tbe  final  proof 
of  Arment  will  be  rejected,  and  Rowe  be  allowed  to  make  final  proof 
for  the  land. 


MINIK6  CLAIM-MILL  SITE— POSTING. 

Silver  Star  Mill  Site. 

Od  application  for  a  miU  site,  in  connection  with  a  lode  claim,  the  notice  nnd  plat 
should  be  posted  on  the  mill  site  for  the  statutory  period. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  August 
(W.  V.  D.)  2<%  1897.  (P.  J.  C.) 

It  appears  that  Dennis  Kiely,  executor  of  estate  of  John  Fleming, 
made  application  for  patent  for  tbe  Charity  and  other  lode  mining 
claims,  including  tbe  Silver  Star  IMill-site,  lot  No.  30  A  and  B,  Salt  Lake, 
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TTtali,  land  district,  and  that  the  notice  of  application  and  plat  were 
not  posted  on  the  mill-site. 

By  letter  of  February  17,  1896,  your  office  required  some  additional 
proof  in  reference  to  some  matters  not  in  controversy  here;  also  that 
Xiroof  be  furnished  that  the  plat  and  notice  of  application  had  been 
posted  on  the  mill-site  during  the  period  of  publication.  In  response 
to  this  demand  the  attorney  for  the  applicant  filed  his  own  affidavit,  in 
which  he  admits  the  notice  and  plat  were  not  posted  and  that  this  was 
not  done  because  he  believed  the  law  did  not  require  the  notice  to  be 
posted  on  the  mill-site  when  applied  for  in  connection  with  a  lode  claim. 
He  asked  that  the  requirement  be  waived  and  the  matter  submitted  to 
the  board  of  equitable  adjudication,  referring  to  the  case  of  New  York 
lode  and  mill-site  (5  L.  D.,  513). 

Your  office,  by  letter  of  May  14, 1896,  declined  this  request  and  ruled 
that  applicant  be  allowed  sixty  days  to  begin  republication,  to  be 
accomimnied  by  reposting  on  the  claim  and  in  the  local  office;  and 
claimant  was  also  required  to  furnish  evidence  that  the  mill-site  was 
used  or  occupied  for  mining  or  milling  purx)oses.  Thereupon  the  appli- 
cant appealed. 

It  is  shown  by  the  return  of  the  surveyor  that  there  were  no  improve- 
ments on  the  mill-site  and  that  it  was  over  13,000  feet  from  the  Silver 
Star  lode;  that  it  is  situated 

at  the  headwater  of  Cherry  or  Govcrnnient  creek  and  at  a  spring  known  as  Indian 
Spring,  ....  It  is  the  intention  of  cl.iimants  to  pipe  the  water  to  their  consoli- 
dated claims,  a  distance  of  about  four  miles. 

Section  2337  of  the  Revised  Statutes  provides  that  a  mill-site  may  be 
patented  with  a  lode  claim,  **  subject  to  the  same  preliminary  require- 
ments as  to  survey  and  notice  as  are  applicable  to  veins  or  lodes;"  and 
paragraph  G6  of  the  mining  circular  requires  that 

a  copy  of  the  plat  and  notice  of  application  for  patent  must  be  conspicuously  posted 
upon  the  mill-site  as  weU  as  upon  the  vein  or  lode  for  the  statutory  period  of  sixty 
days. 

There  was  clearly  not  a  compliance  with  the  law  and  regulations  in 
the  case  at  bar,  and,  the  mill-site  being  at  such  a  distance  from  the 
lode  claim  where  the  notice  was  posted,  and  there  being  no  improve- 
ments on  it  by  which  it  might  be  associated  in  any  >vay  with  the  lode 
claim,  it  would  seem  as  if  this  was  not  such  a  case  as  can  be  referred 
to  the  board  of  equitable  adjudication. 

In  the  New  York  Lode  case,  cited  by  counsel,  it  is  shown  **  that 
claimant  now  owns  two  lodes  contiguous  to  this  mill-site,  and  has 
expended  considerable  sums  of  money  on  each,  and  cannot  successfully 
work  them  without  this  mill-site."  It  w^ill  be  seen  that  the  conditions 
that  pertain  in  the  case  at  bar  are  quite  different  from  those  that 
apparently  controlled  in  that  case. 

Your  office  judgment  is  therefore  affirmed. 
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MINERAL  LAND-SCHOOL  GRANT— BVIBSNCB-BUBDEN  OF  PROOF. 

State  op  Washington  v.  MoBbede. 

Ib  proceedings  arisiDg  between  a  mineral  claimant  and  a  State  claiming  nnder  the 
school  grant,  where  the  character  of  the  land  involved  is  in  issue,  and  the  evi- 
dence snbmitted  by  the  parties  is  nnsatisfactory,  and  the  Secretary  of  the  Inte- 
rior, on  his  own  motion,  with  due  notice  to  the  parties,  directs  a  mineral  expert, 
of  his  own  designation,  to  examine  the  land,  and  thereafter  appear  before  the 
local  office  and  testify  under  oath  as  to  the  rosnlt  of  such  investigation,  with 
fnll  opportunity  given  for  cross-examination,  and  no  objection  is  made  to  such 
direction  of  the  Secretary,  until  after  its  full  execution,  but  acquiescence  therein 
is  manifested  by  the  designation  of  a  particular  portion  of  the  land  for  exami- 
nation, the  testimony  of  such  expert,  so  given,  may  be  properly  considered 
together  with  the  other  evidence  in  the  case. 

If  the  presumptive  mineral  character  of  land  is  based  upon  the  exploration  of  only 
one  portion  thereof,  the  burden  assumed  by  one  who  alleges  the  agricultural 
character  of  such  land  is  sustained  by  evidence  of  exploration  on  the  same  por- 
tion, sufficient  to  demonstrate  the  fact  of  its  non-mineral  character,  and  thereby 
overcome  the  effect  of  the  alleged  prior  exploration  and  discovery. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  August 
( W.  V.  D.)  J27y  1897.  (G,  0.  R,) 

This  case  involves  the  N.  ^  of  the  NW.  \  and  the  K  ^  of  the  S.  ^  of 
the  NW.  J,  Sec.  16,  T.  20  K,  R.  3  E.,  Olympia,  Washington. 

February  25, 1890,  John  6.  McBride  filed  mineral  application  l^o.  18, 
for  the  land  in  question,  embracing  six  placer  locations,  of  twenty 
acres  each,  all  located  September  23, 1889,  and  thereafter  sold  by  the 
locators  to  McBride.  His  application  for  patent  was  met  by  the  protest 
of  the  State  of  Washington  filed  during  the  period  of  publication. 

This  protest  asserted  that  the  land  was  a  part  of  the  State's  school 
grant,  that  it  contained  no  valuable  mineral  deposits,  that  the  mineral 
application  was  not  made  in  good  faith  for  the  purpose  of  securing  the 
land  as  a  placer  mine,  but  for  the  purpose  of  acquiring  title  thereto  on 
account  of  its  greater  value  as  surburban  property.  The  land  adjoins 
the  city  of  Tacoma  on  the  south,  and  the  protestplaces  the  value  thereof 
at  more  than  $1000.00  per  acre. 

Upon  the  hearing  on  the  protest,  a  very  large  amount  of  evidence 
was  taken,  relating  to  the  alleged  mineral  character  of  the  land,  its 
comparative  value  for  mining,  agriculture,  and  town  lots^  the  methods 
to  be  employed  in  extracting  the  gold  from  the  ground,  the  cost  and 
difficulty  in  conveying  the  requisite  amount  of  water  to  the  land  for 
hydraulic  mining,  and  also  the  obstacles  to  be  overcome  in  disposing  of 
the  refuse  or  tailings,  and  in  obtaining  dumping  privileges.  This  evi- 
dence, together  with  the  testimony  addressed  to  the  State's  allegation 
of  fraud  on  McBride's  part,  made  one  of  the  largest  records  ever  brought 
to  this  Department.    The  register  and  receiver  held,  February  3, 1892 : 

After  a  thorough  consideration  of  the  testimony  we  are  convuiced  that  the  tract  i6 
entirely  valueless  as  a  mining  claim.  The  tract,  nudoubtedly,  contains  particles  of 
ffold  in  small  quantities,  but  the  testimony  in  this  case  shows  that  gold,  in  a  greater 
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or  less  quantity,  can  be  foand  in  nearly  any  gravel  formation  in  western  Washington, 
and  that  the  tract  in  controversy  is  probably  very  little  richer  in  mineral,  than  many 

thonsancls  of  acres  of  similar  lands  in  this  State Even  were  it  shown  that 

this  tract  nnder  ordinary  circumstances  would  be  fairly  valuable  for  mining  pur- 
poses, still,  we  could  not  recommend  the  allowance  of  the  application,  considering 
the  great  difficulties  that  would  be  encountered  and  the  immense  amount  of  money 
that  would  be  required  to  be  expended  in  the  operation  of  the  mine. 

On  appeal,  your  otfice,  by  decision  dated  January  4, 1893,  reversed 
that  action,  holding: 

The  testimony  for  the  State  is  of  a  negative  character,  while  that  of  claimant  is 
affirmative  and  positive,  therefore,  the  latter  is  entitled  to  the  greater  weight. 

•  •  •  *  «  *  « 

The  preponderance  of  evidence  shows  that  the  land  in  controversy  was,  at  the 
date  of  the  admission  of  the  State,  known  to  bear  gold,  that  as  a  present  fact  it  exists 
there  in  paying  quantities,  and  that  water  and  a  convenient  dump  with  safficient 
fall  can  be  secured  to  successfully  work  the  claim  by  the  usual  method,  also  that  as 
a  present  fact  it  is  of  little  or  no  value  for  agricultural  or  horticultural  purposes, 
therefore,  the  land  did  not  pass  to  the  State,  but  is  excepted  from  the  grant  and 
subject  to  disposal  under  the  mining  laws. 

From  that  judgment  the  State  appealed,  and  the  Department  on 
March  17, 1894  (18  L.  D.,  199),  modified  your  said  office  decision  and 
ordered  a  second  hearing.  The  evidence  produced  at  the  first  hearing 
was  so  conflicting  and  unsatisfactory  that  the  Department  declined  to 
render  a  final  judgment  upOn  the  record  then  before  it.  If  McBride 
and  his  witnesses  correctly  represented  the  facts,  the  land  was  mineral 
in  character,  and  was  subject  to  disposal  under  the  mineral  laws;  but 
if,  on  the  contrary,  the  State's  witnesses  accurately  disclosed  the  char- 
acter of  the  land,  it  was  not  mineral  and  had  passed  to  the  State  under 
the  school  grant.  Both  the  purpose  and  the  scope  of  the  second  hear- 
ing are  shown  by  the  following  extracts  from  the  departmental  deci- 
sion ordering  the  same : 

The  principal  question  in  this  controversy  is,  whether  there  exist  upon  the  claim, 
as  a  present  fact,  deposits  of  gold,  or  other  mineral,  in  paying  quantities,  by  which 
must  be  meant  such  quantities  as,  in  view  of  the  physical  difficulties  to  be  overcome, 
would  justify  mining.  It  is  shown  that  if  such  depobits  do  exist,  it  is  only  by  the 
hydraulic  process  that  the  mine  can  be  successfully  worked. 

Is  such  a  process  feasible  in  this  case,  and  does  it  promise  such  results  as  would 
warrant  its  introduction  f 

The  hydraulic  process  of  mining  is  the  more  modern  method.  It  is  employed  in 
California  and  other  mining  States.  By  this  process  great  banks  of  gravel  are 
washed  down,  the  debris  carried  away  in  flumes,  and  the  gold  caught  therein,  by 
means  of  quicksilver  and  riffles  (wooden  blocks)  placed  in  the  upper  part  of  the 
flumes.  Gravel  deposits,  which  would  not  pay  wages  by  the  earlier  system  of  pan- 
ning or  rocking,  are  found  very  profitable  in  hydraulic  mining  where  large  banks  of 
auriferous  deposits  are  run  through  the  flumes  and  the  gold  arrested.  The  employ- 
ment of  this  process  requires  the  use  of  an  adequate  supply  of  water,  and  a  place  for 
depositing  the  debris.  Without  these  facilities,  a  placer  mine  of  the  character  just 
described  is  practically  valueless. 

If  it  be  admitted  that  gold  exists  on  the  claim  in  considerable  qnantities  (a  question 
hereinafter  referred  to),  still,  if  it  were  shown  at  the  hearing  that  it  is  impossible 
or  even  impracticable  to  obtain  a  sufficient  volume  of  water  for  the  necessary  wash- 
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iii^  away  of  the  gravel  deposits,  or  a  siifticient  area  of  ground  at  a  proper  distance 
and  depresBion  on  which  to  deposit  'tailiugH/  the  mine  would  be  valueless. 

I  think  the  evidence  as  a  whole  shows  that  a  sufficient  supply  of  water  may  be 
obtained,  and  the  wisdom  of  making  the  necessary  expenditure  to  obtain  that  sup- 
ply depends  entirely  upon  the  richness  or  character  of  the  mine. 

The  same  considerations  obtain  as  to  the  question  of  the  disposition  of  the  debris 
from  the  mine. 

All  the  difficulties  so  earnestly  and  ably  urged  can  be  overcome,  if  the  gold  exists 
in  anything  like  the  quantities  alleged. 

The  single  question  of  the  value  and  extent  of  the  alleged  deposits  remains  to  be 
determined,  and  a  bearing  for  that  purpose  is  necessary. 

The  land  should  be  thoroughly  prospected,  ....  When  the  tests  are  conin1i>t<'d, 
the  State,  having  the  burden  of  proof  to  show  the  non-mineral  quality,  will  present 
its  testimony,  after  which  claimant  may  offer  his  testimony  in  rebuttal  and,  in  addi- 
tion thereto,  any  further  testimony  he  may  have  to  sustain  his  averments  as  to  the 
mineral  qnality  of  the  land. 

The  second  bearing  was  had  before  the  register  and  receiver  and 
lasted  from  the  5th  to  the  26th  of  September,  1894.  The  evidence 
taken  at  this  hearing  is  also  voluminous  and  has  greatly  increased  the 
already  bulky  record  in  the  case.  Upon  this  hearing  the  local  office, 
on  November  17, 1894,  recommended  that  the  protest  of  the  State  be 
dismissed,  saying: 

When  we  take  into  consideration  the  fact  that  the  burden  of  proof  as  to  the  non- 
mineral  qnality  of  the  land  is  upon  the  State  and  that  the  State  in  order  to  establish 
its  claim  must  show  the  non-existence  of  mineral  in  such  quantities  as  to  justify 
expenditures  in  the  effort  to  extract  it,  hence  we  are  constrained  to  find  that  the 
State,  though  it  has  used  extraordinary  effort  and  expense  and  has  brought  un  the 
Avitness  stand  a  very  learned  geologist  and  mineralogist  and  expert  assayist,  and  has 
Avith  pains  and  care  tabulated  the  results  of  its  investigations,  and  presented  its 
Bide  of  the  case  with  learned  and  painstaking  attorneys,  has  failed  to  establish  the 
fiict  that  the  land  involved  is  non-mineral  in  qnality.  It  is  a  well  known  fact  that 
thongh  the  science  of  mineralogy  and  geology  has  progressed  to  an  advanced  state, 
yet  the  element  of  chance  has  by  no  means  been  eliminated  in  practical  prospecting 
and  mining  and  it  is  the  rule  rather  than  the  exception,  that  where  a  large  number 
of  men  may  prospect  the  same  territor}*^  some  may  find  'pay-dirt,'  while  a  far  larger 
nnmber  will  fail,  and  we  must  bear  in  mind  that  in  the  present  case  the  State  was 
assiduously  looking  for  something  that  it  was  not  to  its  interest  to  find,  and  that 
while  the  most  of  its  investigations  showed  very  small  results,  yet  more  or  less  gold 
was  found,  and  is  it  not  probable  the  small  results  of  gold  were  due  to  chance  or 
failure  to  go  deep  enough  to  where  the  investigation  showed  the  richer  deposits  were  ? 

On  appeal,  your  office,  by  decision  dated  February  5, 1895,  affirmed 
that  action,  saying: 

By  the  order  directing  the  hearing  the  State  was  advised  that  as  the  party  con- 
testant it  devolved  upon  it' to  show  that  the  land  applied  for  is  in  fact  non-mineral 
in  character. 

In  order  to  do  this  it  is  necessary  to  show  that  gold  does  not  exist  on  the  claim. 
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and  each  location  thereof,  in  snch  qaantities,  as,  in  view  of  the  physical  difiScuIties 
in  obtaining  it,  would  under  the  circumstancea,  render  it  profitable  to  mine  the 

fiame. 

•  •  •  •  •  •  • 

All  the  evidence  in  this  case  together  with  the  exhibits  submitted,  and  the  briefs 
and  argument  of  counsel  have  been  carefully  considered,  and  I  conclude  that  con- 
testant, has  failed  to  overcome  the  presumption  attaching  to  the  mineral  application 
herein. 

A  further  appeal  brought  the  case  here. 

The  evidence  produced  at  the  two  heariugs,  by  the  respective  parties, 
was  contradictory  in  the  extreme.  Attempts  were  made  by  each  party 
to  discredit  the  explorations  made,  and  the  evidence  offered  by,  the 
other.  It  was  impossible  to  reconcile  these  conflicts  upon  the  theory 
that  both  parties  were  acting  in  good  faith  and  that  the  witnesses  were 
endeavoring  to  tell  the  truth  as  they  understood  it.  In  view  of  this 
highly  unsatisfactory  condition,  and  considering  the  danger  of  arriving 
at  and  announcing  a  conclusion  which  would  not  be  according  to  the 
real  facts,  Secretary  Smith,  on  June  15, 1895,  while  the  case  was  being 
considered  upon  the  record  then  made,  temporarily  suspended  such 
consideration  and  upon  his  own  motion  directed  Mr.  Waldermar  Lind- 
gren,  assistant  geologist  in  the  Geological  Survey,  to  proceed  to  the 
laud  in  question,  examine  the  same  and  give  the  result  of  such  exami- 
nation. This  direction  was  made  in  the  following  letter  of  instructions: 

Washington,  June  15, 1895, 
W.  LlNDGRKN,  Esq., 

Geological  Survey, 

Sir:  You  will  proceed  to  Tacoma,  Washington,  and  there  make  an  examination  of 
the  N.  i  of  the  N  W.  i  and  the  N.  i  of  the  S.  i  of  the  N  W.  i,  Sec.  16,  T.  20  N.,  R.  3  E., 
Olympia  land  district,  in  said  State,  upon  which  John  G.  McBride  filed  mineral 
application  No.  18,  February  25, 1890.  You  will  inyestigate  the  six  locations  (twenty 
acres  each)  on  said  lands  by  taking  material  from  the  undisturbed  ground,  at  different 
elevations  on  each  location.  You  will  take  such  an  am<)unt  of  the  material  from  each 
of  said  locations  as  will  enable  you  to  ascertain  the  character  of  the  alleged  mine, 
and  to  give  an  opinion  as  to  whether  or  not  the  material  is  sufficiently  rich  in  aurifer- 
ous deposits  to  yield  a  profit  to  the  miner.  To  ascertain  this  fact,  you  will,  without 
aid  or  interference  from  others,  take  the  undisturbed  gravel  from  different  elevations 
on  each  of  the  six  locations,  pan  the  material  so  taken,  save  the  concentrates,  and 
determine  therefrom  (by  assay,  if  necessary)  the  amount  and  character  of  the  gold 
per  cubic  yard  of  the  material  so  treated.  Yon  will  keep  the  results  found  on  each 
location  separately,  and  make  such  memoranda  as  will  enable  you  to  state  at  what 
elevations  the  material  was  taken,  huw  much  gravel  was  panned  from  each  location, 
and  how  much  gold  was  found.  You  will  also  summarize  the  results,  to  enable  yon 
to  give  the  general  average  as  to  the  number  of  cents  of  gold  per  cubic  yard  of  the 
whole  amount  of  material  treated. 

You  are  authorized  to  employ  a  sufficient  force  of  laborers  to  assist  you  in  the 
removal  of  the  debris  from  the  face  of  the  gravel  to  be  examined,  but  in  all  cases  you 
will  personally  remove  from  the  ground  the  material  for  examination  and  wiU, 
unaided,  pan  the  results,  and  determine  the  values.  No  one  should  be  permitted  to 
be  in  such  close  proximity  as  to  make  it  possible  to  cast  a  doubt  upon  the  results 
reached,  and  if,  in  any  case,  by  accident  or  design,  you  find  that  any  one  has  had  an 
opportunity  to  falsify  the  results,  you  will  take  no  cognizance  of  the  material  then 
being  treated,  and  obtain  new  gravel  for  further  examiuation. 


DECISIONS   RELATING   TO    THE    PUBLIC    LANDS.  171 

When  you  shall  have  completed  the  investiii^attoii  of  the  alleged  mine,  you  will 
give  testimony  before  the  register  and  receiver  of  the  results  found,  as  per  these 
instructions. 

Yon  will  also  give  five  days'  notice  to  McBride,  and  also  to  the  representatives  of 
the  State,  as  to  when  your  testimony  will  be  given.  After  you  shall  have  submitted 
your  testimony,  full  opportunity  will  be  given  both  sides  for  cross-examination. 

When  completed,  the  testimony  will  be  at  once  forwarded  direct  to  this  Depart- 
ment, to  be  considered  with  the  record  now  made. 
Very  respectfully, 

(signed)    Hoke  Smith, 

Secretary. 

Full  notice  that  this  action  was  contemplated  had  been  theretofore 
given  to  both  parties  by  the  Secretary's  letters  of  June  6,  to  their 
respective  attorneys,  and  a  copy  of  the  letter  of  instruction  of  June 
15,  was  seasonably  transmitted  to  such  attorneys.  Notwithstanding 
this  notice,  no  protest  against,  or  objection  to,  the  proposed  action  was 
made  by  either  party  until  after  the  Secretary's  directions  had  been 
fully  executed,  as  hereinafter  shown. 

Complying  with  his  letter  of  instruction  Mr,  Lindgren  began  his 
examination  of  the  land  in  question  July  10,  and  completed  the  same 
July  24, 1895.  After  giving  the  requisite  notice  thereof,  as  directed  in 
such  letter  of  instruction,  Mr.  Lindgren,  on  July  29,  appeared  before 
the  register  and  receiver  at  the  local  land  office  and  gave  testimony 
concerning  his  examination  of  the  land  and  the  results  thereof.  At 
that  time  both  parties  were  represented  by  counsel.  Mr.  Lindgren, 
after  being  duly  sworn,  and  in  the  presence  of  such  counsel,  testified 
that  in  pursuance  of  his  letter  of  instruction  he  had  made  an  examina- 
tion of  the  land  in  question,  had  embodied  the  results  of  that  exami- 
nation in  a  written  report,  and,  producing  such  report,  stated  that  it 
contained  a  true  history  and  account  of  such  examination  and  its 
results.  This  report  was  then  received  in  evidence  without  objection 
and,  after  some  cross  examination  by  counsel  for  the  State,  the  record 
recites : 

Thereupon  the  attorneys  for  the  respective  parties  having  no  further  questions 
to  offer,  the  taking  of  testimony  is  closed. 

The  testimony  of  Mr.  Lindgren,  with  the  accompanying  report,  was 
then  transmitted  to  the  Department  to  be  considered  with  the  record 
theretofore  made.  The  more  material  portions  of  this  report  are  as 
follows: 

GENERAL  RESULTS. 

The  land  in  question  ....  contains  only  an  extremely  small  amount  of  gold 
and  is  of  no  value  for  mining  purposes: 

TOPOGRAPHY  OF  THE  CLAIMS. 

The  claims  are  laid  out  on  a  roughly  level  plateau  whose  surface  is  approximately 
350  feet  above  sea  level  and  rises  southward.  Two  V  shaped  gulches  extend  north- 
ward; one  the  middle  gulch  traversing  the  six  claims  not  far  irom  their  eastern  end, 
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the  other,  the  west  gnlch,  skirting  the  western  ends  of  claims  No.  1  and  2  and  5  and 
6  only.  The  surface  of  the  plateau  is  composed  of  coarse  gravel  and  sand.  The 
thickness  of  this  stratum  and  the  character  and  thickness  of  the  suhjacent  materials 
are  to  be  observed  only  in  the  steep  slopes  of  the  two  gulches  or  in  shafts  sunk  for 
the  purpose.  At  the  northern  edge  of  claim  No.  1  the  middle  gulch  is  about  150  feet 
deep.  The  lowest  bed  visible  on  the  claims  is  seen  at  this  point  in  the  tunnel  1,  by 
the  lower  dam.  The  steep  slopes  of  the  mid«lle  gulch  afford  ample  opportunity  for 
oAcertainiug  the  character  of  the  deposits  above  this. 


TESTING  OF  THE  ORAVKL  DEPOSITS. 

The  method  employed  has  been  that  of  drifting,  at  different  elevations,  short  dis- 
tances into  the  hill-sides  until  undisturbed  strata  were  reached.  The  tunnels  arc 
from  four  to  ten  feet  long  and  five  to  six  feet  high.  Usually  no  trouble  was  experi- 
enced in  finding  nndisturbed  strata,  though  the  formations  include  quicksand,  and 
land  slides  have  occurred.  I  adopted  the  method  of  sampling  which  I  would  have 
use<l  if  requested  to  determine  the  value  of  the  claim  for  a  prospective  investor;  but 
I  sampled  the  claims  much  more  thoroughly  and  have  been  more  scrupulously  care- 
Inl  in  panning  than  would  have  been  necessary  simply  to  ascertain  the  value  for  a 
]uirchaser.  Both  the  middle  and  west  gulches  have  been  tested  in  this  manner. 
MoHt  of  the  earlier  developments  were  made  along  the  middle  gulch  and  in  this  the 
majority  of  my  tunnels  also  are  located.  The  positions  of  the  drifts  have  been 
cliosen  with  care  fully  to  represent  each  claim,  thoroughly  to  cover  the  entire  work- 
able thickness  of  gravels  and  fairly  to  test  again  localities  worked  in  previous 
investigations. 

Thirteen  of  my  tunnels  are  located  on  claim  No.  1  which  offers  the  best  and  deep- 
est exposures  of  the  auriferous  material.  Of  these  thirteen,  Nos.  1,  28,  29  &.  30.  are 
located  one  above  another  between  the  old  tunnel  at  the  dam  and  the  State's  shaft 
No.  2.  Three  others,  (Nos.  2,  3  &  4)  were  driven  further  south  on  claim  No.  1  in  the 
cut  from  which  Mc. Bride  took  870  cubic  yards  of  gravel.  Two  tunnels,  (Nos.  5  &  6) 
were  located  still  on  claim  1  higher  up  on  the  western  slope  and  one,  (No.  37)  in  the 
t-op  gravel  on  Pacific  Avenue.  Three  tunnels  were  located  in  the  west  gulch  at  high, 
middle  and  low  elevations. 

On  claim  No.  2  there  are  six  tunnels;  Nos.  7  &  8,  are  near  the  pump  house  of  the 
hospital  in  the  bottom,  Nos.  9  and  II  are  about  30  feet  above  the  stream  on  the  westt 
side,  No.  12  is  high,  up  on  the  eastern  side-all  in  the  middle  gulch,  and  34  on  the 
west  gulch. 

Claim  No.  3  contains  six  tunnels  located  in  the  middle  gulch,  as  shown  on  the  map, 
(Exhibit  Nos.  4  &  5).  Claim  No.  4  contains  six  tunnels  as  shown  on  the  map. 
Claim  No.  5  contains  three  tunnels,  as  shown  on  the  map,  one  of  which  is  located  on 
the  west  gulch.  Claim  No.  6  contains  four  tunnels,  as  shown  on  the  map,  one  of 
which  also  is  located  in  the  west  gulch. 

METHOD  OF  SAMPLING. 

All  samples  were  taken  to  represent  the  entire  face  of  the  tunnel  freshly  exposed 
by  myself.  With  a  small  pick  I  loosened  the  gravel  or  sand,  and  caught  it  in  the 
pan,  from  which  I  poured  it  into  strong  canvass  bags.  I  took  all  the  material  repre- 
sented in  the  face,  and  all  kinds  proportionately  to  their  occurrence,  without  selec- 
tion, except  that  where  two  or  more  strata  appeared  the  samples  of  each  were 
usually  kept  distinct  and  separately  noted.  The  samples  were  carried  to  the  pan- 
ning place  in  the  canvass  bags  by  myself  and  my  assistants  under  my  supervision. 
The  openings,  the  samples,  and  the  sample  bags  and  pans  were  constantly  so  guarded 
that  no  one  could  have  fraudulently  influenced  the  result.  But  throughout  the 
examination  of  the  claims,  there  has  been  no  ground  for  suspecting  such  an  attempt. 
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MKTHOD  OP  WASHING. 

All  the  pans  were  carefally  washed  by  nijself.  The  tailinfrs  from  the  Inst  pnrt  of 
each  pan  were  canght  in  another  pan  and  washed  over  a^rain  to  p^iard  against  ])os- 
sible  loss.  In  three  instai  ces  only  was  a  color  fonnd  in  the  tailings.  The  extremely 
smnll  size  of  the  colors  nsnally  obtained  attests  the  reliability  of  the  panning,  nnd 
it  is  not  possible  that  Auy  larger  colors  could  have  escaped  notice.  The  results  from 
each  pan  were  noted  separately.    In  all,  211  pans  were  washed  from  37  openings. 

CHARACTER  OF  THE  GOLD. 

Only  one  kind  of  gold  has  been  found.  It  is  extremely  fine,  floury,  and  flaky  and 
will  easily  float  on  water  when  dry.  Tho  largest  color  found  weighed  about  0.05  of 
a  uiilligraninie  or  0.004  of  a  cent,  and  the  smallest  colors  are  almost  of  microscopic 
size.  The  average  size  calculated  from  the  assays  is  0.015  of  a  milligramme,  or  0.001 
of  a  c^nt.  The  largest  yield  found  in  any  one  pan  was  at  the  rate  of  0.8  of  a  cent 
per  cubic  yard.  The  largest  yield  in  any  tunnel  was  from  No.  36  on  claim  No.  5, 
vreat  gulch,  where  gold  at  the  rate  of  0.227  of  a  cent  was  found  in  five  pans,  or  from 
No.  12  on  claim  No.  2  where  the  yield  may  have  been  nearly  0.3  cents  per  cubic  yard, 
as  explained  in  the  tests. 

The  rei)ort  then  states  in  detail  the  location  and  elevation  of  each 
tunnel,  the  character  of  the  gravel  or  dirt  found,  the  quantity  of 
material  panned,  and  the  amount  of  gold  therein;  after  which  the 
report  proceeds : 

Summary. 
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These  results  show  a  fairly  regular  proportion  of  approximately  one  color  to  every 
other  pan.  Such  a  comparative  uniformity  of  the  results  indicates  a  general  distri- 
bution of  the  gold  present  and  the  absence  of  rich  paystreaks.  The  average  value 
]>er  cubic  yard  represented  by  these  samples  could  be  calculated  from  the  data  given 
above,  were  such  a  determination  worth  while.  It  is  clearly  apparent  from  the 
results  that  this  average  value  is  considerably  less  than  one  cent  per  cubic  yard ;  it 
probably  lies  in  the  neighborhood  of  0.1  of  a  cent  per  cubic  yard.  The  lowest  value 
at  which  a  claim  in  this  situation  could  profitably  be  worked  is  about  5  or  6  cents 
per  cubic  yard. 

In  a  gravel  mass  of  this  kind  each  gulch  acts  as  a  concentrating  apparatus  or  a 
sluice  and  in  the  bottom  of  it  somewhat  richer  gravel  may  be  found  as  secondary 
accumulations.  In  considering  the  tenor  of  the  whole  mass  these  small  secondary 
concentrates  are  of  no  importance. 

After  referring  to  the  geological  formation  of  this  land  and  the  sur- 
rounding country,  the  report  proceeds: 

All  of  these  geological  considerations  bear  out  the  results  stated  above  as  to  tho 
character  and  amount  of  gold  found.    They  tend  to  confirm  the  conclusion  that  the 
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claim  does  not  contain  gold  in  sufficient  quantities  to  jastify  mining.  Aside  from 
all  theorien,  however,  this  conclnHion  is  one  of  fact  definitely  proved  by  the  num- 
ber and  character  of  the  samples,  the  results  of  panning  and  the  care  taken  to 
insure  correct  results. 

On  October  15,  1895,  McBride,  through  his  counsel,  protested  in 
writiDg  against  the  consideration  of  this  report  of  Mr.  Lindgren,  con- 
tending in  effect:  First,  that  an  ex  parte  investigation  and  report 
should  not  be  received  and  permitted  to  change  the  preponderance,  or 
affect  the  legal  force,  of  the  evidence  taken;  second,  McBride  had  not 
been  permitted  to  show  by  competent  evidence  that  the  methods  of 
investigation  followed  by  Mr.  Lindgren  were  crude,  insufficient,  and 
unreliable;  and  third,  that  the  opportunity  afforded  McBride  to  cross 
examine  Mr.  Lindgren  before  the  register  and  receiver  was  not  equiv- 
alent to  having  a  day  in  court  and  an  opportunity  to  defend  against 
such  report  when  Mr.  Lindgren 

chose  the  places  on  the  claims  for  testing  the  dirt,  dug  the  dirt  and  tested  it^  with- 
out the  right  or  power  of  McBride  to  see,  interfere  or  object  thereto. 

Upon  consideration  of  the  report  of  Mr.  Lindgren,  the  objections  of 
McBride  thereto,  and  the  evidence  theretofore  taken  in  the  case,  Secre- 
tary 8mith  on  November  30,  1895,  issued  the  following  second  letter  of 
instruction  to  Mr.  Lindgren: 

Washington,  D.  C,  Nov.  SO,  lS9o, 

Mr.  W.   LiXDGRKN, 

Geological  Surreyf 

Sir:  On  June  15,  1895,  you  were  directed  to  proceed  to  Tacoma,  Washington,  and 
there  make  an  exainiuation  of  the  N.  i  of  the  NW.  ^  and  the  N.  i  of  the  S.  ^  of  the 
NW.  i.  Sec.  16,  T.  20  N.,  R.  3  E.,  Olympia  land  district,  in  said  Stat«,  with  reference 
to  the  character  of  an  alleged  placer  mine  thereon  upon  which  John  G.  McBride  filed 
mineral  application  No.  18,  February  25,  1890. 

You  were  directed  to  investigate  the  six  locations  (twenty  acres  each)  on  said 
lands  by  taking  material  from  the  undisturbed  ground  at  different  elevations  on  each 
location,  and  ascertain  therefrom  the  character  of  the  alleged  mine,  w^ith  a  view  to 
giviug  your  opinion  as  to  whether  or  not  the  material  is  sufficiently  rich  in  aurifer- 
ous deposits  to  yield  a  profit  to  the  miner. 

Specific  directions  were  given  you  as  to  your  methods  of  procedure,  and  you  were 
directed  to  give  testimony  before  the  Register  and  Receiver  as  to  the  results  found 
at  tbe  close  of  your  investigation,  after  having  given  due  notice  of  such  examination 
to  McBride  and  the  State,  with  opportunity  to  both  sides  for  full  cross-eKauiination. 

It  appears  from  documents  now  before  me  that,  in  pursuance  of  your  instructions, 
you  spent  fifteen  days  in  making  an  examination  and  investigation  of  said  alleged 
mine,  and  that  yon  appeared  before  the  Register  at  Olympia,  Washington,  on  the 
29th  day  of  July,  1895,  and  there  gave  your  testimony  in  the  presence  of  a  represent- 
ative of  both  the  State  and  McBride.  A  report,  dated  July  27,  1895,  prepared  by 
you  and  addressed  to  the  Secretary  of  the  Interior,  giving  your  method  of  testing 
the  gravel  deposits  of  the  land,  the  general  results  reached,  and  year  opinion  of  the 
value  of  the  alleged  mine,  was  submitted  to  counsel  on  each  side,  and,  without 
objection,  the  same  was  admitted  in  evidence. 

I  have  carefully  examined  this  report,  and  find  the  same  of  much  value  in  arriv,iug 
at  a  true  solution  of  the  controversy.  Yon  appear  to  have  examined  and  treate«l 
gravel  from  different  elevations  on  the  six  locations,  but  in  enoh  instance  the  quan- 
tity treated  (about  five  pans  to  the  tunnel)  is  quite  small,  and  the  whole  amount  of 
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li^avel  examined  (being  211  pans  or  1}  cubic  yarcU),  while  conolusive  as  far  as  it 
goeA,  IB  yet  too  meaj^er  in  my  jndgment  to  rest  the  case  npon  that  limited  quantity. 

Yon  will  therefore  immediately  return  to  the  land,  and  make  further  examination. 
Inasmuch  as  McBride  claims  to  have  taken  870  cubic  yards  of  gravel  from  an  open 
cut  on  claim  No.  1,  and  obtained  therefrom  an  average  of  lOf  cents  of  gold  to  the 
cubic  yard,  you  are  directed  to  proceed  to  the  same  locality  and  there  make  addi- 
tional investigations  from  undisturbed  gravel  in  the  same  open  cut.  To  avoid  all 
misunderstanding  as  to  the  situation  of  said  ''open  cut'',  you  will  give  McBride  or 
his  attorney  the  privilege  of  designating  that  place,  and  its  limits. 

Yon  will  take  not  less  than  six  cubic  yards  of  gravel  (working  either  in  open  cuts 
or  tunnels  as  you  may  think  best),  so  arranged  as  to  obtain  an  average  of  all  the 
material  exposed  between  the  lowest  accessible  level  and  the  highest  point  of  the 
cat  as  left  by  McBride  and  across  its  width. 

You  are  authorized  to  employ  a  sufficient  force  of  laborers  to  assist  you  in  the 
removal  of  the  debris  from  the  face  of  the  gravel  to  be  examined ;  you  are  also 
authorized  to  employ  a  competent  assistant,  who,  with  yourself,  will  remove  all  the 
material  from  the  ground  for  examination.  Yourself  and  assistant  will  pan  the 
material,  save  the  concentrates,  and  determine  therefrom  (by  assay,  if  necessary, ) 
the  amount  and  character  of  the  gold  per  cubic  yard  of  the  whole  amount  of  mate- 
rial (at  least  six  cubic  yards)  so  treated.  If  in  your  judgment  greater  accuracy  may 
be  reached  by  engaging  the  services  of  an  assay er,  you  may  make  such  engagement, 
but  in  that  event  he  also  must  testify. 

No  one  should  be  permitted  to  be  in  such  close  proximity  as  to  make  it  possible  to 
cast  a  doubt  upon  the  results  reached ;  and  if  in  any  case,  by  accident  or  design, 
you  iind  that  any  one  has  had  an  opportunity  to  falsify  the  results,  you  will  cast 
aside  the  material  then  being  treated,  and  obtain  new  gravel  for  further  examination. 

When  you  shall  have  completed  the  investigation  in  the  locality  designated,  you 

will  give  testimony  before  the  register  and  receiver  of  the  results  found,  as  per 

these  instructions.    Yon  will  also  give  five  days'  notice  to  McBride  or  his  counsel, 

and  also  to  the  representatives  of  the  State,  as  to  when  your  testimony  will  be  given. 

After  you  shall  have  submitted  your  testimony,  full  opportunity  will  be  given  both 

sides  for  cross-examination.    Your  assistant,  laborers,  or  attendants,  and  the  assayer 

(should  you  elect  to  engage  one),  may  be  called  by  either  side  for  examination. 

When  completed,  the  testimony  will  be  forwarded  by  the  register  to  this  Department 

to  be  considered  with  the  record  now  made. 

Very  respectfully, 

(Signed)    Hoke  Smith,  Secretary, 

Notice  of  the  issning  of  this  letter  of  instrnctioii  was  seasonably 
given  to  counsel  for  both  parties,  bat  no  objection  to  the  contemplated 
action  was  made  by  McBride  until  after  the  Secretary's  instructions 
had  been  fully  executed,  as  hereinafter  shown.  Before  this  last  direc- 
tion was  carried  into  effect,  the  State  protested  against  the  further 
exploration  contemplated  and  requested  that  the  order  be  so  modified 
as  to  avoid  the  objection  of  the  State  thereto.  This  objection  was 
substantially  stated  in  a  written  protest  as  follows : 

The  claimant  is  given  the  privilege  of  designating  the  exact  spot  from  which  the 
gravel  is  to  be  taken  and  to  mark  its  limits.  Under  these  circumstances,  we  insist 
that  it  is  impossible  to  prevent  the  fraudulent  introduction  of  gold  into  the  gravel 
to  be  examined  without  the  possibility  of  detecting  the  fraud,  excepting  by  the 
proof  that  the  gold  found  in  other  places  in  the  vicinity  is  of  different  character  and 
of  less  amount. 

This  protest  was  duly  considered  but  it  was  believed  that  the  instruc- 
tions contained  in  the  order,  would  insure  the  examination  of  only 
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untouched  ^avel  and  the  prayer  for  the  modification  was  not  granted. 

The  letter  of  November  30, 1895,  authorized  Mr.  Lindgren  to  employ 
one  assistant  to  aid  him  in  making  the  required  examination,  but 
authority  was  later  given  by  the  Secretary  for  the  employment  of  two 
assistants. 

After  complying  with  the  last  letter  of  instruction  and  giving  the 
requisite  notice  to  counsel  for  both  parties,  Mr.  Lindgren  appeared 
before  the  register  and  receiver  at  the  local  land  office  January  10, 1896, 
and  gave  testimony  concerning  his  second  examination  of  the  land  in 
question  and  the  results  thereof.  At  that  time  the  State  was  repre- 
sented by  counsel  but  there  was  no  appearance  on  behalf  of  McBride. 
Mr.  Lindgren,  after  being  duly  sworn,  testiBed  that  he  had  made  the 
examination  required  by  the  second  letter  of  instruction  and  had  incor- 
porated the  results  thereof  in  a  written  report;  that  the  examination 
was  impartially  made  and  that  the  report  contained  a  true  account  of 
such  examination  and  the  results  thereof.  The  two  assistants,  John 
Malmberg  and  Joseph  Medlyn,  who  aided  IMr.  Lindgren  in  this  exami- 
nation, were  then  sworn  and  testified,  in  substance,  that  they  were 
experienced  miners;  that  they  had  made  a  careful  examination  of  this 
ground ;  that  there  was  not  sufficient  gold  therein  to  make  a  paying 
mine  thereof;  that  they  had  read  Mr.  Lindgren's  report  and  that  it 
correctly  stated  the  panning  done  by  them.  This  evidence,  with  Mr. 
Lindgren's  last  report,  was  then  transmitted  to  the  Department  to  be 
considered  with  the  record  theretofore  made.  The  more  material 
portions  of  this  report  are  as  follows: 

On  Dec.  13  Mr.  Paul  de  Heirry,  local  coanscl  for  McBride  met  me  and  proceeded 
with  me  to  the  locality  to  he  investigated.  The  limits  of  the  McBride  cat  he  desig- 
nated as  follows :  Beginning  at  tunnel  No.  2,  claim  No.  1  of  previous  report  and 
extending  30  feet  nearly  due  north  along  the  hank  on  the  west  side  of  Gallaghers 
Gulch.  The  lowest  place  he  fixed  in  th^  hottom  of  the  cut,  which  is  separated  by 
an  8  foot  high  narrow  ridge  from  the  creek,  and  which  had  very  nearly  the  same 
level  as  the  creek.  This  lowest  level  is  8  feet  below  the  floor  of  the  old  tunnel  2, 
the  elevation  of  which  was  fixed  in  the  former  report  at  210  feet  above  the  sea. 
Regarding  the  upper  limit  of  the  out,  Mr.  de  Heirry  was  In  some  donht  but  thought 
it  miglit  have  extended  up  as  far  as  11  or  12  feet  above  the  tunnel  referred  to.  This 
would  make  the  total  height  of  the  cut  18  or  19  feet.  If  the  cut  extended  up  as  high 
as  this  it  must  originally  have  ha<l  arouglily  triangular  shape,  most  niaterial  being 

taken  from  the  lower  level,  and  least  from  the  highest. 

«  «  #  *  •  •  • 

METHOD  OF  WORK. 

I  determined  to  open  the  cut  by  means  of  three  tunnels  drifting  ft'om  10  to  15  feet 
back  in  the  solid  hank  and  then  branching  to  the  right  and  left,  in  order  to  obtain 
complete  samples  of  the  whole  extent  of  the  cut.  It  was  decided  to  take  most 
material  from  the  lowest  tunnel,  somewhat  less  from  the  second  and  least  f^om  the 
highest  and  third,  as  very  little,  if  any,  gravel  could  have  been  obtained  from  that 
level.  The  location  of  the  tunnels  and  the  place  and  amounts  of  sample  taken,  in 
pans,  are  noted  on  the  map  attached  to  this  report,  (Exhibit  ''A").  The  tunnels 
are  located  close  together,  with  a  vertical  distance  of  6  or  7  feet  between  each;  the 
height  is  not  less  than  6  feet,  the  average  svi.lth  2  feet  2  inches.    The  location  ot 
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the  tnnnela  and  the  general  aspect  of  the  place  are  illnstrated  by  a  photograph 
(Exhibit  "B").  The  lowest  tunnel  is  referred  to  as  "A",  the  middle  as  *'B",  and 
the  highest  as  "C".  In  all  abont  100  feet  of  tunnels  were  ran,  progress  being  rapid 
and  no  timbering  necessary,  except  in  the  approach  to  "A''.  Nobody  bat  myself 
and  my  two  assistants  was  allowed  to  enter  the  tunnels  and  at  night  time  they  were 
closed  by  a  door  and  securely  locked. 

METHOD  OF  SAMPLING. 

When  the  tunnels  had  been  driven  to  a  place  at  which  it  was  decided  to  take  a 
sample  the  face  was  squared  up  and  the  bottom  cleaned.  Then  the  gravel  was 
picked  down  evenly  over  the  whole  face,  the  material  shovelled  into  a  wheelbarrow, 
taken  out  to  the  panning  place  Just  outside  of  the  tunnels  and  washed.  Where  the 
tunnel  carried  water  a  suitable  piece  of  wood  was  placed  in  f^ont  of  the  sample  so 
as  to  guard  against  any  gold  washing  away. 

METHOD  OF  PANNING. 

The  panning  was  done  by  myself  and  my  assistants  in  the  most  careful  and  pains- 
taking manner  possible.  The  concentrates  of  each  patif  were  examined  so  as  to 
make  absolutely  sure  of  the  character,  size  and  number  of  colors  obtained.  The 
colors  were  not  counted,  but  notes  were  taken  of  the  approximate  average  numbers 
found.  The  colors  found  were  brushed  off  with  some  black  sand  and  the  rest  of  the 
black  sand  repeatedly  exaraitied  for  colors.  The  concentrates  from  the  three  tunnels 
were  kept  separately,  and  afterwards  by  slow  and  careful  work  re-concentrated  to 
a  small  balk,  consisting  of  about  one-tenth  gold  (in  volume)  and  nine-tenths 
hlack  sand. 

A  test  of  six  cubic  yards  means  a  practical  working  test.  To  wash  these  six  cubic 
yards  by  the  pan  means  the  use  of  the  most  accurate  method  known  for  saving 
placer  gold — a  method  by  means  of  which  practically  all  that  the  gravel  contains 
can  be  saved;  in  rockers  or  sluices  a  large  percentage  of  the  finest  colors  are  invari- 
ably lost. 

METHOD  OF  DETERMINING  THE  GOLD. 

To  collect  and  weigh  the  gold  by  simply  separating  it  by  water  firom  the  black 
sand  is  well  nigh  impossible,  as  the  dry  colors  form  almost  impalpable  dust  or 
minute  flakes  very  apt  to  be  lost  and  all  floating  easily  on  water.  This  being  a  prac- 
tical working  test  I  thought  it  suitable  to  employ  the  process  mostly  used  in 
practice,  i.  e.,  the  amalgamation.  The  amalgamation,  was  done  by  myself  in  the 
laboratory  of  Mr.  C.  £.  Bogardus,  City  Chemist  of  Seattle,  with  results  as  stated 
below. 

To  each  sample  of  black  sand  and  gold  a  little  water,  quicksilver  and  a  drop  of 
hydro-chloric  acid  was  added;  it  was  then  ground  lightly  until  all  of  the  gold  had 
l»een  taken  up  by  the  quicksilver;  then  the  quicksilver  was  separated  and  the  black 
sand  examined  for  gold  and  finely  divided  quicksilver  with  the  most  scrupulous  care 
and  not  laid  aside  until  perfectly  pure.  Finally  the  amalgam  was  dissolved  in  nitric 
acid  and  the  residual  gold  weighed. 

TUNNEL  A. 

The  lowest  tunnel  was  started  near  the  northern  end  of  the  cut  one  foot  lower 
than  the  lowest  point  indicated  by  Mr.  de  Ueirry.  Its  direction  and  the  samples 
taken  are  indicated  on  Exhibit  ''A".  The  grade  of  the  tunnel  is  very  slight.  The 
elevation  of  the  floor  is  201  feet.  The  height  of  the  tunnel  near  the  entrance  is  7 
feet  2  inches,  further  in  a  few  inches  lower.  The  first  sample  was  taken  twelve  feet 
from  the  entrance.    The  material  is  a  pretty  firmly  consolidated  gravel,  not  at  all 
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ceinentAd;  howeyer ;  at  interrals  small  streaks  of  sand  were  found.  The  total  leii|^ 
of  tnDDel  with  its  branches  is  49  feet ;  total  amonnt  of  gravel  removed  about  24^ 
cubic  yards,  of  which  3^  were  panned,  a  proportion  of  aboat  7  to  1.  The  samples  from 
this  tunnel  contained  more  gold  than  those  from  the  npper  tunnels  and  the  average 
iinmber  of  colors  to  the  pan  was  estimated  to  be  between  one  and  two.  The  gold 
was  mostly  in  form  of  miunte  extremely  light  flakes,  of  bright  color. 

Table  of  Panningi, 
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Reduced  to  cubic  yards  3.3. 

In  the  conoL>ntrateB  from  this  tunnel  a  total  of  5.6  milligrammes  gold  were  found, 
equivalent  to  0.37  of  a  cent  or  0.11  of  a  cent  per  cubic  yard. 
Gold  shown  in  vial  (Exhibit  ''V") 

TUNNBL  B. 

The  second  tunnel  was  started  7  feet  2  inches  higher  than  the  first,  and  driven  in 
a  nearly  parallel  direction.  The  height  was  6  feet  2  inches.  The  direction  of  the 
tunnel,  as  well  as  the  amounts  (in  pans)  and  the  localities  of  the  samples  are  indi- 
cated on  Exhibit  '*  A.''  The  first  sample  was  taken  14  feet  from  the  mouth.  The 
material  is  chiefly  sand  with  smaller  strata  of  gravel  at  the  bottom  and  near  the  top. 
The  total  lenp^th  is  44  feet ;  total  amonnt  of  material  removed  22  cubic  yards ;  of  this  2.8 
were  panned,  a  proportion  of  about  8  to  1.  The  gold  obtained  from  this  tunnel  was 
much  less  in  quantity  than  that  from  tunnel  A  and  generally  of  extremely  fine,  floury 
character ;  the  average  amount  of  colors  was  estimated  to  be  one  per  two  pans. 
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•*    30  a.  m 

50 
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32 
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Reduced  to  cubic  yards  2.8. 

In  the  concentrates  from  this  tunnel  a  total  of  1.5  milligrammes  of  gold  were 
found,  equivalent  to  0.1  of  a  cent  or  0.036  of  a  cent  per  cubic  yard. 
Gold  shown  in  vial  (Exhibit  *'£")• 
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TUNNEL  C. 

As  already  noted  there  was  no  probability  that  any  largo  amount  of  gravel  had 
been  taken  from  this  level,  and  it  was  not  thought  necessary  to  take  as  large  and 
extensive  a  sample  from  it  as  from  the  lower  levels.  The  tunnel  was  started  6  feet 
9  inches  above  tunnel  B,  and  driven  in  a  westerly  to  northwesterly  direction.  Tlie 
first  sample  was  taken  six  feet  from  the  mouth  and  the  others  as  indicated.  The 
material  is  a  sandy  gravel  with  large  cobble  stones,  containing  very  little  black 
sand.  The  total  length  is  20  feet;  total  amount  of  material  removed  about  9  cubic 
yards,  of  which  1  cubic  yard  was  washed.  Only  six  colors,  all  very  small,  were 
ubUiiied  from  154  pans. 

Table  of  Pann%ng$, 
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Reduced  to  cubic  yards  1. 

In  the  concentrates  from  this  tunnel  a  total  of  0.1  milligramme  of  gold  was  found, 
equivalent  to  0.0066  of  a  cent  per  cubic  yard. 
Gold  shown  in  vial  ("Exhibit  F^')- 

Summary, 


I       Cubic  vardB 
wasned. 


Tunnel  A 
"  B 
"      C 


3.3 
2.8 
1 


Cents  per  cabio 
yard. 


0.111 
0.036 
0.007 


7. 1  averaging  i       0. 057  of  a  cent. 


It  follows  from  the  data  given  above  that  the  gravel  and  sand  from  the  so-called 
McBride  cut  is  absolutely  worthless  for  mining  purposes.  It  has  already  been  stated 
that  only  one  kind  of  gold — very  fine,  flaky  or  floury — has  been  found  and  it  may  be 
added  that  not  one  of  the  colors  obtained  would  weigh  0.004  of  a  cent,  the  size  of 
the  largest  one  found  during  the  investigation  of  last  summer.  Gold  of  this  char- 
acter may  be  saved  in  a  pan  but  only  a  small  portion  of  it  conld  be  caught  in  sluice- 
boxes,  so  that  if  the  gravel  did  contain  10  cents  per  cubic  yard- of  this  kind  of 
gold,  not  one  tenth  of  it  conld  be  obtained  by  the  ordinary  manner  of  washing  on  a 
large  scale. 

In  the  ioatructions  it  is  stated  that  McBride  sluiced  870  cubic  yards  of  gravel  from 
this  cut,  and  alleges  to  have  obtained  therefrom  an  average  of  10%  cents  of  gold 
per  cabic  yard  or  a  total  of  $92.80.  The  results  of  this  examination  indicate  beyond 
doubt  that  the  gold  was  not  derived  from  the  undisturbed  gravel  of  this  cut. 

While  McBride  did  not  avail  himself  of  the  opportunity  to  be  present 
at,  and  participate  in,  the  taking  of  the  testimony  of  Mr.  Lindgren  at 
thelociil  office  on  this  second  occivsion,  he  did  affirmatively  acquiesce 
in  the  last  letter  of  instruction  to  the  extent  of  designating  the  ground 
which  should  be  examined  and  tested  by  Mr.  Liudgren,  pursuant 
thereto 
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Since  the  receipt  of  the  reports  of  Mr.  Lindgren,  the  case  has  been 
orally  argued,  McBride  earnestly  protesting  that  neither  report  should 
be  considered.  In  this  connection  it  is  proper  to  briefly  recall  the 
situation  which  led  to  the  order  of  Secretary  Smith  directing  that  an 
examination  of  the  land  in  question  be  made  by  Mr.  Lindgren,  as  an 
expert.  The  two  hearings  had  been  had  before  the  local  land  office.  The 
evidence  presented  in  the  record  was  voluminous  and  contradictory. 
The  land  in  question  was  originally  public  land  of  the  United  States, 
and  being  surveyed  and  a  part  of  section  10,  it  had  passed  to  the 
State  of  Washington  unless  it  contained  valuable  mineral  deposits. 
If  mineral  in  character,  it  was  excepted  from  the  grant  to  the  State 
and  McBride  was  entitled  to  purchase  It  under  his  mineral  application. 
It  thus  became  the  duty  of  the  Secretary  of  the  Interior  to  determine 
the  character  of  the  land,  and  the  rights  of  the  State  and  McBride 
thereto.  Secretary  Smith,  in  the  discharge  of  this  duty,  and  in  the 
exercise  of  his  discretion,  ordered  that  the  land  be  examined  by  a 
competent  and  impartial  expert  of  his  own  selection  and  suspended 
further  consideration  of  the  case  until  this  could  be  done.  Prior 
notice  of  the  contemplated  order  was  given  in  writing  to  both  parties, 
and  when  the  order  was  made,  a  copy  thereof  was  seasonably  trans- 
mitted to  each  party. 

The  report  of  the  expert  was  not  to  be  a  secret  one  but  was  to  be 
fully  disclosed,  under  oath,  at  a  public  hearing  before  the  local  office, 
timely  notice  of  which  was  to  be  given  both  parties  and  full  opportunity 
afforded  for  cross  examination. 

The  testimony  of  the  expert  was  not  to  be  given  exclusive  influence 
in  the  decision  of  the  case,  but  was  to  be  considered  with  all  the  other 
evidence. 

No  complaint  of  partiality  or  incompetency  has  been  lodged  against 
the  expert  selected. 

The  second  order  was  like  the  first,  excepting  that  it  directed  that  an 
additional  examination  be  made  at  the  very  place  from  which  McBride 
claimed  to  have  obtained  the  richest  gravel,  and  permitted  McBride  to 
designate  this  place  and  define  its  limits. 

The  opportunity  for  full  cross  examination  provided  by  both  orders 
readily  enabled  McBride  to  inquire  into  the  methods  of  investigation 
followed  by  Mr.  Lindgren,  the  bases  for  his  conclusions  or  opinions, 
his  experience,  qualifications  and  any  other  matter  which  would  affect 
the  force  to  be  given  to  his  testimony,  but  this  opportunity  was  not 
accepted  by  McBride. 

If  there  be  any  real  objection  to  the  orders  of  Secretary  Smith,  it  is 
that  opportunity  was  not  given  to  meet  this  new  expert  testimony  and 
show  any  infirmity  therein  by  other  and  rebutting  evidence,  but  no 
modification  of  either  order  in  this  respect  was  ever  requested.  It  is 
not  now  necessary  to  consider  the  merits  of  this  objection,  nor  whether 
it  has  been  waived  by  failure  to  seasonably  seek  such  modification, 
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because  at  the  oral  argumeiit  which  was  had  before  the  Department, 
couDsel  for  McBride  were  expressly  asked  whether,  in  the  event  it  was 
deemed  proper  to  consider  the  reports  of  the  expert,  they  desired  an 
opportunity  to  prevsent  any  evidence  in  opposition  thereto.  To  this  the 
answer  was  that  they  did  not  desire  to  present  any  other  evidence  bnt 
requested  that  the  case  be  now  determined  upon  such  evidence  as 
might  be  held  to  be  properly  before  the  Department. 

Under  these  circumstances,  I  have  no  hesitancy  in  holding  that  both 
reports  of  Mr.  Lindgren  should  be  considered  and  weighed  with  all  of 
the  other  evidence,  in  determining  the  case. 

The  remaining  and  principal  question  is  whether  the  land  in  question 
contains  valuable  mineral  deposits  such  as  will  yield  to  the  miner  a 
profit  for  their  extraction. 

On  this  point  the  evidence  is  conflicting.  Your  ofiftce  and  the  local 
ofSee  concur  in  finding  that  the  land  is  mineral  in  character  and  sub- 
ject to  sale  as  such.  These  concurring  findings — the  evidence  being 
conflicting — are  entitled  to  great  consideration  and  should  not  be 
rejected  unless  a  mature  and  careful  examination  of  the  entire  record 
clearly  demonstrates  that  such  conclusion  is  wrong. 

Without  entering  i7i  extenso  into  a  discussion  of  the  evidence,  but 
considering  all  that  was  produced  at  the  two  hearings,  it  is  entirely 
clear  that  in  the  prospecting  of  the  land  in  question  to  determine  the 
mineral  quality  thereof,  the  State  employed  more  men,  sunk  more 
shafts,  sunk  them  to  a  much  greater  depth,  and  generally  did  more  in 
the  way  of  exploration  than  was  done  by  the  mineral  claimant.  The 
prospecting  by  the  State  was  also  more  generally  distributed  over  the 
land  than  was  that  by  the  mineral  claimant.  The  witnesses  for  the 
State  appear  to  have  been  as  competent  and  as  impartial  as  those  for 
the  mineral  claimant,  but  neither  the  methods  nor  the  evidence  of 
either  party  is  entirely  free  from  criticism.  The  immediate  proximity 
of  the  land  to  the  city  of  Tacoma,  and  its  great  value  by  reason  thereof, 
have  not  lessened  the  efforts  of  either  party  to  obtain  final  title  thereto. 
The  price  of  land  under  the  placfer  mining  law  is  $2.50  per  acre  and 
this,  contrasted  with  its  value  as  suburban  property,  may  have  fur- 
nished a  motive  for  the  prosecution  of  the  mineral  claim. 

The  character  of  a  tract  of  land  can  not  be  wholly  determined  by 
reference  to  the  surrounding  land,  and  yet  the  mineral  quality  of  such 
surrounding  land  is,  at  least  in  cases  otherwise  doubtful,  a  proper 
subject  for  consideration.  The  section  of  country  in  question  has  long 
been  settled  and  occupied  by  a  large  population  and  yet  none  of  the 
land  in  that  vicinity  has  ever  been  entered  under  any  of  the  mining 
laws,  and  no  kind  of  mining  has  been,  or  is  being,  successfully  prose- 
cuted there. 

In  the  departmental  decision  of  March  17,  1894,  supra^  it  was  held, 
as  before  shown,  that  the  burden  of  proof  was  on  the  State  and  it  was 
directed  that  the  second  hearing  proceed  on  that  line.    Without  now 
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affirming  or  disaflirming  this  liolding,  it  is  sufficient  to  say  that  it 
thereby  became  the  law  of  the  case  lor  your  office  and  the  local  office. 
The  State  made  no  eflbrt  to  obtain  from  the  Department  a  modification 
of  the  decision  in  this  particalar,  and  it  was  not  competent  for  your 
office,  or  the  local  office,  to  make  a  modification  thereof  or  to  depart 
therefrom.  It  may  be,  however,  that  the  direction  as  to  the  burden  of 
])roof  has  been  somewhat  misunderstood  and  misapplied.  The  holding; 
of  the  Department  was  that  the  mineral  locations  and  the  return  of  the 
deputy  mineral  surveyor  gave  to  the  land  a  mineral  character,  not  con- 
clusive but  prima  facie^  and  cast  upon  the  State  the  burden  of  over- 
coming the  same.  The  task  of  sustaining  this  burden  was  necessarily 
affected  by  the  extent  of  the  exploration  and  discovery  which  8upi)orted 
the  mineral  locations  and  the  deputy  mineral  surveyor's  return.  It 
was  by  reason  of  such  exploration  and  discovery  that  a  mineral  char- 
acter was  impressed  on  the  land  and  the  force  of  this  impressed 
character  is  necessarily  measured  by  the  extent  and  nature  of  its  sup- 
port. If  the  mineral  character  of  a  claim  is  founded  upon  the  explora- 
tion of  only  one  portion  thereof,  the  burden  thereby  cast  upon  one 
attacking  the  mineral  location  is  sustained  by  evidence  of  exploration 
on  that  same  portion  sufficient  to  demonstrate  its  non-mineral  character 
and  thereby  overcome  the  alleged  prior  exploration  and  discovery.  That 
which  has  given  a  mineral  character  to  the  entire  claim  being  thus 
shown  to  be  unfounded  and  thereby  destroyed,  the  mineral  character 
is  removed;  the  support  being  destroyed  that  which  was  supported 
goes  with  it.  In  such  a  case  it  would  be  unreasonable  to  also  require 
that  the  non-mineral  claimant  should  make  actual  and  physical  demon- 
stration of  the  non-mineral  character  of  that  portion  of  the  claim  which 
has  never  been  explored  or  tested  by  the  mineral  claimant. 

This  land  not  being  in  a  mining  region  and  the  same  having  been 
returned  as  non-mineral  by  the  public  survey,  and  having  been  origi- 
nally classed  as  non-mineral  in  consequence  thereof,  it  is  doubtfal 
whether  the  Department  in  placing  the  burden  on  the  State  intended 
to  require  that  the  State  should  more  than  overcome  and  destroy  the 
effect  of  the  subsequent  mineral  locations  and  mineral  survey.  Cer- 
tainly it  was  not  a  condition  to  the  State's  success  that  it  should  by 
actual  working  and  mining  of  all  of  the  ground  in  question  at  and 
below  the  surface  make  a  physical  demonstration  that  there  was  no 
valuable  mineral  in  any  part  thereof. 

What  has  been  said  respecting  the  burden  of  proof  is  called  forth  by 
some  portions  of  the  opinions  of  the  local  office  and  of  your  office  which 
seem  to  have  expressed  the  belief  that  under  the  direction  of  the 
Department  on  that  subject  it  devolved  upon  the  State  to  show  that 
the  land  is  in  fact  non-mineral  and  that  any  ground  not  actually  pene- 
trated and  explored  by  the  State  and  thereby  demonstrated  to  be  with- 
out valuable  mineral  deposits  should  be  held  to  be  mineral  without 
regard  to  whether  it  had  ever  been  penetrated  and  explored  by  the 
mineral  claimant. 
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It  is  not  clear  whether  the  decision  of  the  local  office  of  November 
17, 1894,  and  the  decision  of  your  office  of  February  5, 1895,  were  based 
upon  a  consideration  of  all  of  the  evidence  taken  at  the  two  hearings 
theretofore  had,  or  whether  they  were  based  solely  ujKin  the  evidence 
taken  at  the  second  hearing. 

The  extent  and  nature  of  the  exploration  and  discovery  and  the 
deputy  mineral  surveyor's  return,  upon  all  of  which  the  mineral  claim 
herein  is  predicated,  were  shown  by  the  evidence  produced  by  the 
mineral  claimant  at  the  first  hearing,  and  a  statement  thereof  is  made 
in  departmental  decision  of  March  17, 1894,  supra^  so  that  it  need  not 
be  here  repeated.  At  the  second  hearing,  while  introducing  some 
evidence  of  more  recent  prospecting  and  exploration,  the  mineral 
claimant  rested  largely  upon  the  evidence  produced  at  the  first  hearing. 
As  stated  in  the  first  departmental  decision,  it  was  then  asserted  by 
the  mineral  claimant  that  the  deposit  of  gold  was  general  throughout 
the  various  portions  of  the  claim  and  that  the  value  of  the  claim  was 
$3,240,000  on  the  basis  of  18,000,000  cubic  yards  of  available  material 
having  a  mineral  value  of  18  cents  each. 

The  evidence  produced  by  the  State  at  the  second  hearing  disclosed 
the  natare  and  extent  of  the  prospecting  and  exploration  done  by  the 
State  preparatory  to  that  hearing.  This  work  consisted  in  the  sinking 
of  eight  shafts  on  the  six  claims,  being  at  least  one  shaft  on  each  claim, 
and  the  running  of  a  tunnel  from  the  middle  gulch  twenty-four  feet 
into  the  bank  of  claim  No.  1.  These  shafts  penetrated  the  ground  to 
lower  levels  ranging  fi'om  60  to  124  feet  below  the  surface,  and  the 
tunnel  was  run  from  the  lowest  level  of  the  gulch  which  was  about  150 
feet  below  the  surface.  The  material  removed  from  the  shafts  and 
tunnel  was  all  fairly  sampled  and  tested  and  was  shown  to  carry  less 
than  one  cent  of  gold  to  the  cubic  yard.  In  considering  this  evidence 
your  office  decision  says: 

I  am  satisfied  that  down  to  the  level  of  greatest  depth  reached  by  State's  wit- 
nessesy  in  any  of  these  shafts,  there  is  no  gold  in  paying  quantities  on  any  of  the 
six  locations. 

Excepting  that  the  decision  erroneously  gives  101  feet  as  the  level  of 
greatest  depth,  instead  of  124  feet,  I  fully  concur  in  the  conclusion  so 
expressed.  The  evidence  of  the  State  to  the  effect  that  there  is  no 
gold  in  anything  approaching  paying  quantity  down  to  the  124- foot 
level,  is  so  clear  and  so  convincing  that  it  not  only  overcomes  but 
eutirely  overwhelms  the  evidence  of  the  mineral  claimant  relating 
thereto.  The  shock  thus  given  to  the  prior  claim  and  evidence  of  the 
mineral  claimant  by  the  State's  demonstration  of  the  almost  barren 
character  of  the  claim  to  that  depth,  is  now  attempted  to  be  avoided 
by  the  assertion  that  the  mineral  value  lies  below  that  level,  and  this 
despite  the  fact  that  mineral  claimant's  principal  witness  at  the  first 
hearing  testified  that  on  this  land  the  gravel  in  the  higher  levels  carries 
the  most  gold. 
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The  excavation  of  the  State's  shafts  was  generally  arrested  by  water 
found  at  the  depth  reached,  bat  on  reaching  water  in  one  shaft  a  well- 
borer  with  a  six-inch  tube  was  employed,  by  which  the  work  was  prose- 
cuted to  a  depth  of  more  than  180  feet  below  the  surface*  It  is  urged 
by  McBride  that  the  use  of  this  well-borer  in  earth  saturated  with 
water,  was  not  a  fair  method  of  testing  the  mineral  quality  of  the 
ground.  While  this  contention  is  probably  correct,  the  result  of  this 
exx>eriment  is  otherwise  shown  to  be  entitled  to  but  little  weight  and 
cannot  be  invoked  by  either  party. 

The  other  work  of  exploration  by  both  parties,  was  that  of  panning 
gravel  and  dirt  taken  irom  the  bottom  and  along  the  sides  of  the  gulch, 
and  the  sinking  of  shallow  pits  in,  and  the  running  of  tunnels  from, 
the  lower  portions  of  such  gulch.  Here,  as  elsewhere,  the  evidence  is 
conflicting,  but  in  this  instance  the  conflict  is  more  difficult  of  solution. 
This  gulch  was  formed  by  the  action  of  water.  The  washing  down 
of  the  gravel  has  tended  to  concentrate  toward  the  bottom  of  the  gulch 
all  the  heavy  material,  so  that  what  is  in  the  lower  portions  thereof  is 
largely  the  concentrates  from  the  gravel  above.  A  considerable  iK)r- 
tion  of  the  gold  which  was  so  sparsely  scattered  through  the  entire 
body  of  gravel  so  washed  down,  may  be,  and  probably  is,  embodied  in 
this  concentrated  material  so  that  it  furnishes  no  standard  for  deter- 
mining the  mineral  value  of  the  great  body  of  undisturbed  gravel  and 
earth  in  the  claim. 

The  State  has  at  all  times  claimed  that  where  the  surface  and  dis- 
turbed material  in  the  gulch  is  penetrated,  the  untouched  gravel  so 
reached  does  not  carry  sufficient  gold  to  pay  for  its  extraction  by  any 
method,  and  that  there  is  no  appreciable  diflerence  in  the  amount  of 
gold  carried  by  the  gravel  in  the  diflerent  levels.  This  claim  is  sup- 
ported by  the  State's  evidence  describing  the  prospecting,  by  its 
witnesses,  in  the  gulch  and  giving  the  result  of  the  examination  and 
testing  of  the  material  taken  from  the  State's  tunnel  run  on  the  lower 
level.  Opposed  to  this  is  the  evidence  of  considerable  prospecting  in 
that  locality  by  the  mineral  claimant  and  the  testimony  of  some  of  his 
witnesses,  that  870  cubic  yards  of  gravel  taken  by  them  from  an  open 
cut  in  the  lower  part  of  the  gulch,  yielded  an  average  of  10§  cents  of 
gold  to  the  cubic  yard. 

It  was  particularly  in  connection  with  this  conflict  that  Secretary 
Smith  directed  that  the  laud  in  question  be  examined  by  Mr.  Lindgren 
as  an  expert,  and  especially  that  the  undisturbed  gravel  on  the  face  of 
said  open  cut  should  be  carefully  examined  and  tested,  after  the  desig- 
nation of  the  place  and  its  limits  by  the  mineral  claimant.  Mr.  Lind- 
gren's  reports,  or  testimony,  show  that  he  faithfully  followed  the  direc- 
tions of  the  Secretary;  carefully  examined  and  tested  undisturbed 
material  at  various  points  and  levels  along  the  gulch;  and  especially 
made  a  thorough  examination  and  test  of  the  undisturbed  material  at 
the  point  designated  by  the  mineral  claimant  as  the  place  where  the 
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latter  claims  to  have  taken  out  a  considerable  amount  of  gravel.  These 
reports  bear  no  evidence  of  partiality,  and  the  qualifications  of  Mr. 
Liudgren  and  the  manner  in  which  he  performed  his  work  are  such  as 
to  give  weight  to  his  testimony.  He  says  the  land  in  question,  including 
the  lower  levels  and  the  place  so  designated  by  McBride,  contains  an 
extremely  small  amount  of  gold,  less  than  one  cent  per  cubic  yard  and 
has  no  value  for  mining  purposes. 

This  fully  corroborates  and  sustains  the  claim  and  evidence  of  the 
State.  From  all  of  the  evidence,  including  the  testimony  of  Mr.  Liud- 
gren, I  am  clearly  of  opinion  that  the  land  is  not  mineral  in  character, 
is  not  subject  to  disposal  under  the  mining  laws,  and  that  it  passed  to 
the  State  under  its  school  grant.  The  decisions  of  your  office  of  January 
4, 1893,  and  February  5, 1895,  are  hereby  vacated  with  instructions  to 
dismiss  the  mineral  application. 


PATMENT— PRE-EMPTION  ENTBT, 

Gilbert  Scuddeb. 

The  govemment  ehonld  not  be  Leard  to  say  that  the  payment  of  the  pnrchnse  price 
of  a  tract  of  land  under  the  pre-emption  law  was  prematurely  ina<le,  and  not 
accepted  by  the  receiver  in  his  official  capacity,  where  a  suit  is  afterwardd 
brought  by  the  government  agaiust  said  receiver,  and  his  sureties,  for  the 
recovery  of  public  moneys,  unaccounted  for,  and  the  price  of  said  land  is 
included  in  the  sum  sued  for,  and  said  suit  is  compromised  on  the  payment  of  a 
stipulated  sum  in  satisfaction  of  the  claims  sued  upon. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  Septem- 
(W.  V.  D.)  ber  2, 1897.  (W.  M.  B.) 

Gilbert  Scudder  appeals  from  the  decision  of  your  office,  of  date 
October  12, 1894,  wherein  he  was  denied  the  right  to  make  entry  for 
the  land  covered  by  his  pre-emption  declaratory  statement  No.  2758, 
filed  March  31, 1885,  X/q  wit,  the  N.  J  of  the  SE.  J  and  the  E.  j  of  the 
8W.  J  of  Sec.  13,  T.  14  S.,  E.  26  E.,  Las  Cruces  laud  district,  New 
Mexico,  unless  payment  was  made  of  the  purchase  price  of  the  land 
involved. 

Appellant  alleges  that  payment  in  fiill  of  the  purchase  money  in 
question  has  already  been  made. 

The  record  submitted  shows  that  final  proof  was  made  June  26, 1886, 
for  the  land  covered  by  the  above  described  pre-emption  filing.  Appel- 
lant further  alleges  that  the  register  at  the  local  land  office  demanded 
payment  of  the  purchase  money  for  the  land  claimed  at  the  time  final 
proof  was  offered  and  submitted,  and  that  he  paid  the  same  at  the 
time  of  submitting  such  final  proof  by  turning  over  to  James  Brown, 
the  receiver  at  the  local  land  office,  $200.00  in  surveyor-general's  scrip, 
which  is  receivable  in  payment  for  public  lands. 

Beceiver  Brown  having  failed  to  account  to  the  government  for  the 


186  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

parch<ase  money  paid  by  Scudder,  at  the  time  and  in  the  manner  above 
described,  wrote  to  Scadder  after  his  retirement  from  office,  as  appears 
from  your  office  letter,  saying:  *^  I  am  owing  yon  $200.00  in  surveyor's 
scrip.'' 

After  holding  tbat  the  showing  made  by  Scudder  as  to  payment  by 
him  to  receiver  Brown  of  the  purchase  price  of  the  land  in  question 
was  insufficient,  your  office  decision  contained  further  statement  and 
ruling,  as  follows: 

A  protest  was  filed  ajrainst  the  proof  which  was  not  finally  decided  until  Angnst 
15, 1889,  when  the  secretary's  decision  npon  a  motion  for  review  was  proninlgated. 
The  laud  was  awarded  to  Sc adder. 

Farther,  no  payment  conld  have  been  lejj^ally  receive<l  until  after  August  15,  1889, 
and  any  funds  intrusted  to  Mr.  Brown  in  1886  were  so  intrasted  as  the  agent  of  the 
claimant  and  not  as  the  agent  of  the  government.    (6  L.  D.,  713.) 

The  decision  appealed  from  does  not  appear  to  have  been  based  u\^u 
all  the  facts  as  they  appeared  upon  the  records  of  your  office  i^rior  to 
and  at  the  date  said  decision  was  rendered. 

With  the  papers  constituting  the  record  in  this  case  is  filed  the  affi- 
davit of  Eugene  A.  Fiske,  United  States  district  attorney,  which  shows 
that  suit  was  brought  on  behalf  of  the  government,  in  the  United 
States  district  court  for  the  third  judicial  district  of  the  Territory  of 
New  Mexico,  against  receiver  James  Brown  and  the  sureties  on  his 
bond  for  the  recovery  of  public  moneys  received  at  the  local  land  office 
by  the  said  Brown  and  which  were  not  accounted  for.  It  further 
appears  from  said  affidavit  that  the  sum  of  $2(K).00,  which  Scudder 
claims  to  have  paid  receiver  Brown  as  purchase  money  for  the  land 
involved,  was  one  of  the  items  in  the  bill  of  particulars  or  statement 
showing  the  indebtedness  of  the  said  Brown  to  the  government,  which 
was  sought  to  be  recovered  in  the  aforementioned  suit,  managed  and 
conducted  by  the  said  Fiske  on  the  i)art  of  the  government,  and  which 
was  never  brought  to  trial  but  compromised  by  payment  of  a  sum 
agreed  upon  to  the  government  by  the  sureties  of  Brown. 

The  evidence  upon  that  particular  point  is  corroborated,  as  appears 
from  an  examination  of  the  records  of  your  office,  by  that  furnished  by 
an  itemized  statement  contained  in  one  of  the  abstracts  embodied  in 
General  Land  Office  report  No.  48,280  (division  of  accounts),  dated 
April  26,  1890,  which  also  shows  that  the  said  $200.00  claimed  to  have 
been  paid  by  Scudder  was  one  of  the  items  which  went  to  make  up  the 
total  indebtedness  of  $3,793.02,  as  shown  in  said  report  to  be  due  the 
government  on  July  20, 1889,  by  Brown,  for  the  recovery  of  which  the 
referred  to  suit  was  instituted. 

It  further  appears  from  the  General  Land  Office  report  No.  55,826 
(division  of  accounts),  dated  March  28,  1893,  that  the  suit  for  the 
above  stated  indebtedness  of  Brown  was  compromised  by  his  sureties 
paying  to  the  government  the  sum  of  $1,286.38,  in  full  satisfaction  of 
the  said  receiver's  indebtedness,  and  that  Brown  and  his  sureties  were 
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discharged  from  any  and  all  liability  on  account  of  Brown's  indebted- 
ness to  the  government. 

It  does  not  appear  from  any  of  the  above  referred  to  statements  or 
reports  upon  what  ])articular  basis  Brown's  indebtedness  to  the  gov- 
ernment— made  up  in  part  of  the  purchase  money  paid  by  appellant — 
was  adjusted  or  scaled,  nor  does  it  anywhere  appear  in  the  papers  or 
reports  appertaining  to  or  connected  witli  the  referred  to  suit  and  com- 
promise that  the  claim  of  the  government  against  Brown  and  his  sure- 
ties for  the  $200.00  paid  by  Seudder  was  abandoned  in  the  compromise 
and  settlement  between  the  government  and  said  sureties,  whereby  the 
government  acknowledged  satisfaction  in  full  for  the  moneys  making 
up  the  different  items  in  the  statement  or  bill  of  particulars  upon 
which  suit  was  brought. 

If  it  were  true,  as  stated  in  your  office  decision,  that  the  money  paid 
by  appellant  was  not  due  or  payable  at  the  particular  time  payment 
was  made,  in  that  it  was  paid  at  the  time  of  presenting  final  proof,  and 
before  such  proof  was  accepted  or  approved,  yet  in  view  of  the  subse- 
quent suit  by  the  government  against  the  receiver  and  his  sureties  for 
tills  amonnt,  among  others,  and  the  acceptance  of  a  stated  payment  by 
the  sureties  in  satisfaction  of  the  claims  sued  ux>on,  the  government 
could  not  be  heard  to  urge  that  payment  was  prematurely  made  or 
that  the  receiver  accepted  the  payment  in  his  personal  capacity  and 
not  as  the  official  representative  of  the  government.  (Potter  v.  United 
States,  107  U.  S.,  126.) 

It  is  sufficient  for  the  purx)Ose  of  this  case  to  know  that  the  bringing 
of  suit  by  the  government  for  the  recovery  of  the  said  $200.00 — it  not 
appearing  that  there  was  an  abandonment  of  its  claim  therefor  in  the 
compromise  and  settlement  of  Brown's  indebtedness — was  an  acknowl- 
edgment or  admission  on  the  part  of  the  government  that  the  same 
had  been  paid  to  Brown  in  his  official  capacity,  and  was,  furthermore, 
a  waiver  of  the  question  as  to  whether  or  not  said  purchase  money  was 
paid  at  the  particular  time  it  was  due  and  payable  under  law  and  regu- 
lations. It  is  accordingly  held  that  the  appellant  Scudder  is  entitled 
to  make  entry  of  the  land  involved  and  receive  final  certificate  thereon 
without  any  additional  payment  of  the  purchase  price  of  said  land,  and 
it  is  therefore  hereby  ordered  that  such  entry  be  allowed,  and  final  cer- 
tificate be  issued  to  appellant,  without  such  payment. 

The  decision  of  your  office  requiring  Scudder  to  make  further  pay- 
ment of  the  purchase  price  of  the  land  claimed  before  allowance  of 
entry  and  issuance  of  final  certificate  therefor,  is  hereby  reversed. 
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PATMENT-BESERT  LAND  ENTRY. 

S.  W.  Russell,  Admr. 

Under  the  departmental  regulations  governing  the  submission  of  final  proof,  and 
making  payment,  the  en  try  man  is  required  to  make  such  payment  at  the  time 
of  submitting  proof,  and  it  is  tlie  duty  of  the  receiver  to  accept  the  money  at 
such  time;  and  the  sabseqnent  failure  of  said  officer  to  account  to  the  govern- 
ment for  the  purchase  price  of  the  land,  so  paid,  will  not  defeat  the  right  of  the 
entryman  to  receive  patent  without  further  payment. 

The  cases  of  Walter  Newton,  22  L.  D.,  322,  and  Francis  J.  Dysart,  23  L.  D.,  282, 
cited  and  modified. 

Secretary  BUsh  to  the  Commissioner  of  the  General  Land  Office,  Septem- 
(W.  V.  i).)  ber  2, 1897.  (W.  M.  B.) 

This  is  an  appeal  by  S.  W.  Russell,  as  the  administrator  of  the  estate 
of  Martin  M.  Mason,  deceased,  from  yoar  office  decision  of  September 
7, 1894,  wherein  was  rejected  the  ai)plication  of  said  administrator,  to 
have  the  desert  land  claim  initiated  by  Mason  during  his  life  time  by 
declaration  No.  716,  filed  January  22,  1889,  for  section  8,  township  14 
south,  range  26  east,  Boswell  land  district,  Kew^  Mexico,  passed  to  final 
entry  without  further  payment  on  the  purchase  price  of  the  land. 

In  their  report  of  October  12, 1893,  to  your  office,  relative  to  the  status 
of  the  desert  land  claim  in  question,  the  local  officers  say: 

In  the  matter  of  desert  land  entry  No.  716,  of  Martin  M.  Mason  referred  to  in  your 
letter  ^*  G  "  of  l^eptemher  3,  1893,  Mason  made  final  xiroof  on  said  entry  on  the  16th 
day  of  November  1891,  before  A.  A.  Mermod,  U.  S.  Commissioner  at  Eddy,  New 
Mexico.  The  proof  was  held  at  this  office  for  supplemental  proof  of  reclamation  and 
proof  of  water  appropriation,  both  of  which  were  furnished  on  March  9, 1893,  .... 
The  said  Unal  proof  was  not  pat  on  record. 

Your  office  letter  in  reply  to  the  report  of  the  register  and  receiver 
contained  statement  as  follows: 

it  is  shown  that  Mason  paid  to  Receiver  Frank  Lesnet  at  date  of  proof  November 
16,  1891,  $440.00  as  purchase  money  on  the  final  entry. 

Said  proof  was  held  to  be  defective  by  your  office,  and  the  entryman  was  notified 
to  furnish  supplemental  proof  of  reclamation  and  proof  of  water  appropriation  to 
cure  said  defects. 

And  in  disposing  of  the  case  upon  the  state  of  facts  as  above  recited 
your  office  held,  and  instructed  the  local  officers,  ajs  follows: 

As  the  money  in  the  case  now  in  question  was  merely  deposited  with  Frank  Lesnet, 
and  has  not  been  accounted  for  nor  cov(  led  into  the  treasury,  it  is  a  case  between 
the  claimant  and  Lesnet,  and  you  arc  instructed  to  require  the  entryman  to  pay  the 
receiver  the  proper  amount  of  purchase  money  due  on  the  final  entry  provided  the 
proof  is  correct,  and  make  due  returns  thereof  to  this  office. 

Receiver  Lesnet  having  failed  to  account  to  the  government  for  the 
purchase  money  in  question,  your  office  in  refusing  to  allow  final  entry 
to  be  made  of  the  land  involved — though  final  proof  already  submitted 
should  be  found  complete  and  correct — without  further  payment  of  the 
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purchase  price  of  the  land,  based  its  action  in  the  matter  upon  a  rule 
alleged  to  have  been  laid  down  by  the  Department  in  the  case  of 
Matthiessen  and  Ward  (6  L.B.,  713)  expressed  in  the  following  words: 

Moneys  are  not  payable  to  a  receiver  of  public  moneys  nntil  an  entry  has  been 
allowed  by  the  register  and  certificate  given.  Any  moneys  placed  in  the  hands  of  a 
receiver,  or  sent  to  him,  to  be  afterwards  applied  to  an  entry,  are  not  moneys  law- 
fully paid  to  the  receiver  for  which  the  United  States  is  responsible,  but  are  simply 
individual  deposits  in  the  nature  of  a  personal  trust.  Such  moneys  are  nt)t  received 
officially,  because  not  anthorized  to  be  received,  etc. 

The  foregfoing  was  not  the  ruling  of  this  Department  in  the  case  cited, 
but  was  only  a  quotation  from  your  office  letter  in  said  case.  What  the 
Department,  as  a  matter  of  fact,  did  hold  in  Matthiessen  and  Ward,  is 
as  follows:  (syllabus): 

A  payment  accepted  by  the  receiver  in  advance  of  the  time  the  local  office  is  ready 
to  act  upon  an  application  to  allow  entry  thereunder,  is  not  in  pursuance  of  any 
duty  enjoined  by  law,  and  a  failure  to  account  for  such  money,  in  the  event  that  the 
application  is  refused,  is  not  a  default  to  any  obligation  due  the  government,  and 
the  sureties  of  the  receiver  would  not  be  liable  therefor. 

With  regard  to  the  material  facts  connected  with  the  application  of 
Matthiessen  and  Ward  to  purchase  the  decision  in  said  case  contains 
statement  as  follows: 

An  application  to  purchase  nuder  the  act  of  June  15, 1S80,  (was)  made  by  ...  • 
Matthiessen  and  Ward  as  transferees,  which  was  refused  by  the  Commissioner  of  the 
General  Land  Office,  and  said  decision  was  affirmed  by  the  Department  upon  the 
ground,  that  the  act  of  June  15,  1880,  gave  the  right  of  purchac^e  only  to  persons 
holding  a  conveyance  from  the  entryman,  and  not  to  those  claiming  under  a  mere 
contract  to  conrey. 

Since  the  above  named  applicants  were  not  qualified  to  purchase 
under  provision  of  section  2  of  said  act  of  June  15, 1880,  (21  Stat.  237), 
as  their  claim  was  based  merely  upon  a  "  contract  to  convey,"  and  not 
upon  a  "conveyance  from  the  entryman,"  the  purchase  money,  paid  at 
the  time  application  to  purchase  was  made,  was  not  due  and  payable  at 
such  time — ^nor  could  it  become  due  and  payable  at  any  future  time  as 
appears  from  the  facts  in  the  case  and  the  law  applicable  thereto — 
wherefore  the  receiver  was  not  authorized  to  accept  such  money  on 
behalf  of  the  government,  by  virtue  of  which  fact  no  liability  could 
attach  to  the  government  where  the  receiver  failed  to  account  for  money 
improperly  paid  to  and  accepted  by  him,  which  constitutes  the  payment 
an  unlawful  one. 

The  facts  in  the  case  of  Matthiessen  and  Ward  being  entirely  dissim- 
ilar to  those  disclosed  by  the  record  in  the  case  at  bar,  the  ruling  in 
said  case  can  have  no  application  whatever  to  the  case  now  under  consid- 
eration. In  the  present  case  Mason  paid  the  purchase  money  at  the 
time  he  submitted  his  final  proof  on  his  desert  land  entry,  and  there- 
fore at  the  particular  time  it  was  ])ayable,  and  at  which  the  receiver 
was  required  to  accept  it,  under  rules  and  instructions  regulating  the 
payment  of  purchase  money  upon  lands  embraced  in  all  cash  entries. 
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Germain  to  that  particular  subject  will  be  found  General  Land  OflBce 
circular  of  January  5,  1885,  (3  L.  D.,  298)  containing  instructions  as 
follows : 

The  poTchase  pricti  of  tbe  land  sonji^ht  to  be  entered  should  always  accompany  the 
proof  and  application  to  purchase,  and  if  not  found  therewith  the  papers  must  be 
promptly  rejected  and  returned. 

The  circular  of  November  2, 1886,  (5  L.  D.,  220) — approved  by  this 
Department — to  registers  and  receivers  at  local  land  offices,  contained 
iulditional  instructions  in  tbe  following  words: 

Proofs  taken  by  other  officers  than  registers  aud  receivers  mnst  be  immediately 
transmitted,  with  the  money  to  the  register  and  receiver  ....  Proof  without  pay- 
ment mnst  in  no  case  be  accepted  or  received  by  registers  and  receivers. 

In  the  case  of  Mather  v.  Brown  et  al,  (13  L.  D.  545)  on  review j  it  is 
held  that: 

The  payment  or  tender  of  the  purchase  money  is  an  essential  part  of  the  trans- 
action in  cash  entries  of  tbe  public  lands. 

The  ruling  in  the  above  cited  case  is  in  strict  accord  with  the  forego- 
ing regulations  and  instructions  of  the  Conuniasioner  to  registers  and 
receivers  of  local  land  offices,  and  also  with  instructions,  of  date  Novem 
ber  18, 1884,  (3  L.  D.  188),  wherein  said  officers  were  instructed  that: 

proof  and  payment  must  be  made  at  the  same  time.  Proof  presented  without 
tender  of  payment  must  be  rejected. 

It  would  appear  from  the  requirements  of  the  foregoing  regulations 
and  instructions  that  it  was  equally  obligatory  upon  receiver  Lesuet  to 
receive  the  purchase  money  in  question,  as  it  was  upon  Mason  to  pay 
it,  at  the  time  final  proof  was  submitted,  and  before  examination  of 
said  proof  and  in  advance  of  any  action  thereon  by  the  local  office. 

In  analogy  with  the  rule  laid  down  in  the  case  of  Andrew  J.  Preston 
(14  L.  D.  200)  the  facts  as  they  appear  of  record  in  the  case  at  bar — 
considered  in  connection  with  appellant^s  statement  that  the  final  proof 
submitted  shows  actual  compliance  with  law — would  seem  to  entitle 
IVlason's  legal  representative  to  have  the  desert  land  claim  initiated  by 
the  said  Mason,  deceased,  passed  to  final  entry  without  a  second  or 
further  payment  of  the  purchase  money  therefor.  The  said  rule  in 
Preston's  case  is  as  follows:  (syllabus): 

The  failure  of  a  receiver  to  properly  account  for  the  purchase  money  cannot  defeat 
the  right  to  a  patent  under  the  pre-emption  law,  where  tinal  proof  is  submitted  in 
due  form  showing  actual  compliance  with  law,  and  full  payment  is  made  for  tbe 
land. 

In  that  case  it  is  shown  that  final  proof  had  been  made  and  accepted, 
that  the  receiver  had  given  liis  receipt  for  the  purchase  money,  and 
that  linal  certificate  was  issued,  but  it  does  not  appear  from  the  facts 
as  related  in  the  decision  whether  the  purchase  money  was  paid  prior 
or  subsequent  to  examination  and  acceptance  of  said  final  proof.  In 
the  absence  of  any  evidence  to  the  contrary,  however,  it  will  be  pre- 
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samed  that  the  proceedings  in  all  respects  were  regular  and  that  all 
was  done  which  was  required  to  be  done, — the  payment  of  the  purchase 
money  as  prescribed  by  regulations,  at  the  time  final  proof  was  sub- 
mitted and  prior  to  the  acceptance  thereof. 

The  facts  in  Preston's  case — in  so  far  as  they  relate  to  the  time  of 
sabmitting  final  proof  and  payment  of  purchase  money,  and  the  neg- 
lect of  the  local  officers  to  put  such  proof  upon  record,  and  failure  of 
the  receiver  to  account  for  the  purchase  money  turned  over  to  him — are 
similar,  in  such  particulars,  to  the  facts  disclosed  by  the  record  in  the 
case  at  bar,  and  the  ruling  in  the  cited  case,  regarding  the  government's 
liability  for  money  paid  under  tUe  circumstances  stated,  is  based  upon 
the  rule  therein  quoted,  as  laid  down  by  the  supreme  court  in  the  case 
of  McKnight  v.  United  States  (00  U.  S.  180)  wherein  the  court  says : 

With  a  few  exceptions,  growing  out  of  considerations  of  public  policy,  the  rules 
of  law  which  apply  to  the  government  and  indiyiduals  are  the  same.  There  is  not 
one  law  for  the  former  and  another  for  the  latter. 

The  rules  of  law  api)licable  to  the  transactions  between  individuals, 
\Fhereby  the  principal  is  made  responsible  for  the  acts  of  his  agent  per- 
formed in  the  proper  transaction  of  the  business  of  such  principal,  are 
too  well  known  and  settled  to  call  for  discussion  here. 

The  fiEMsts  as  related  in  the  case  at  bar  clearly  show  that  Receiver 
Lesnet  accepted  the  purchase  money  in  question  as  agent  and  bailee  of 
the  government  at  the  particular  time  it  was  made  payable  and  receiv- 
able by  regulations  and  instructions,  and  that  the  same  was  accepted 
by  him  in  the  regular  coursi*  of  business,  in  his  official  capacity  as  such 
agent,  while  acting  within  the  limits  of  his  authority  and  recognized 
jurisdiction.  Under  such  conditions  I  can  imagine  no  consideration  of 
public  policy  which  would  exi^ept  the  transaction  between  Mason  and 
the  agent  of  the  government  from  the  operation  of  the  general  rule  of 
the  law  of  agency.  • 

In  the  case  of  ex  parte  Walter  Newton  (22  L.  D.,  322)  however,  where 
the  purchase  money  was  paid  at  the  time  final  proof  was  submitted  for 
the  land  sought  to  be  entered,  and  where  said  official  failed  to  account 
for  the  same,  upon  application  by  Newton  for  re-payment  of  the  money, 
it  was  held  (syllabus)  that: 

The  payment  to  the  receiver  of  the  purchase  price  of  a  tract  of  land  hefore  the 
local  oflSce  is  ready  to  act  on  the  application  to  purchase  makes  the  receiver  the 
agent  of  the  applicant,  who  must  look  to  such  officer  for  the  return  of  the  purchase 
luoney,  if  the  application  is  rejected. 

It  appears  that  in  said  case  Newton  did  not  make  final  proof  upon 
his  pre-emption  claim  until  more  than  three  years  after  settlement  and 
date  of  presenting  his  declaratory  statement,  and  about  four  months 
after  a  homestead  entry  had  been  made  for  the  land  involved,  which 
said  entry  was  not  made  until  very  nearly  two  years  and  eleven  months 
after  Newton's  said  settlement.  A  protest  was  filed  by  the  homestead 
claimant  against  Newton's  proof  and  forwarded  therewith  to  the  local 
office.    A  hearing  was  ordered  and  the  result  thereof  was  that  the 
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local  officers  found  against  Newton  upon  the  ground  that  he  ^^  failed  to 
show  compliance  with  the  law,''  which  judgment  was  affirmed  by  yonr 
office,  and  his  filing  duly  canceled. 

It  was  due  to  non-compliance  with  law  on  Newton's  part,  and  there- 
fore his  own  fault,  that  his  application  to  purchase  and  enter  the  land 
involved  was  refused,  and  while  departmental  decision  denying  his 
application  for  repayment  of  purchase  money  paid  npon  the  land 
involved  at  time  of  submitting  final  proof  was  just  and  proper,  still 
the  reasoning  upon  which  that  decision  is  based  is  fallacious  and  will 
not  be  followed. 

And  again,  in  the  case  of  Francis  J.  Bysart  (23  L.  D.,  282),  it  likewise 
appears  that  the  purchase  money  was  paid  over  to  the  receiver  simul- 
taneously with  the  submission  of  final  desert  land  proofl  Upon  appli- 
cation by  Dysart  for  repayment  of  the  money  so  paid — which  the 
receiver  had  failed  to  account  for  to  the  government  or  to  return  to 
Dysart — ^it  was  held  (syllabus)  that: 

The  payment  of  the  parchase  price  of  the  land  to  the  receiver  before  the  accept- 
ance of  final  proof  is  at  the  risk  of  the  purchaser,  and  if  said  proof  is  rejected,  and 
the  receiver  fails  to  account  for  the  money  so  paid  the  right  to  repayment  f^om  the 
government  cannot  be  recognized. 

The  decision  in  that  case,  as  above  indicated,  is  based  upon  the  rule 
therein  cited,  as  laid  down  by  the  supreme  court  in  Gibbons  v.  United 
States  (8  Wall.,  274),  wherein  the  court  say: 

No  government  has  ever  held  itself  liable  to  individuals  for  the  misfeasance,  laches, 
or  unauthorized  exercise  of  power  by  its  officers  and  agents. 

The  act  of  the  receiver  in  accepting  the  purcliase  money  paid  by 
Dysart,  which,  in  accordance  with  regulations  was  due  and  payable  at 
the  time  of  such  acceptance,  was  a  lawful  act  performed  in  a  proper 
manner,  and  was  not,  therefore,  either  a  misfeasance  or,  in  any  sense, 
an  unauthorized  act  on  the  part  of  said  official  in  so  accepting  the 
same.  It  was  with  particular  reference  to  the  unauthorized  acts  of  offi- 
cers or  agents  of  the  government  that  the  court  were  speaking  when 
they  gave  expression  to  the  rule  above  laid  down,  in  connection  with 
which  the  court,  later  on  in  the  same  case,  say: 

But  it  is  not  to  be  disguised  that  this  rase  is  an  attempt  under  the  assumption  of 
an  implied  contract,  to  make  the  govornfnent  responsible  for  the  unauthorized  acts 
of  its  officers,  those  acts  being  in  themselves  torts. 

Thus  it  would  appear  that  the  rule  laid  down  by  the  court  in  the  case 
of  Gibbons  v.  United  States,  and  which  is  relied  upon  in  the  case  of 
Francis  J.  Dysart,  supra,  is  not  applicable  to  the  facts  in  said  case  as 
related  therein,  since  the  act  of  the  receiver  in  accepting  the  purchase 
money  from  Dysart  was  not,  as  already  shown,  unauthorized,  but  valid 
and  proper. 

The  principle  upon  which  the  goverinnent  is  held  to  be  liable  of 
responsible  for  public  moneys  received  by  its  bonded  officers  or  agents 
is  that  the  inceptive  act  of  such  officer  or  agent  must  be  authorized 
and  lawful  in  all  x)articu]ars.     Where  the  inceptive  act  is  unlawful 
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or  unaathorized  liability  therefor  does  not  attach  to  the  goyernment. 
But  where  such  inceptive  act  is  a  lawful  one,  and  one  which  is  duly 
authorized,  then  a  subsequent  unlawful  and  unauthorized  act  on  the 
part  of  an  officer  or  agent,  such  as  misappropriating  or  embezzling 
publi<'.  moneys  received  in  the  due  course  of  business,  can  not  invalidate 
the  prior  legal  act  of  accepting  such  moneys  so  as  to  relieve  the 
government  of  all  responsibility  therefor. 

Dysart's  final  proof  was  rejected  for  the  reason  that  it  failed  to  show 
entire  reclamation  of  the  tract  covered  by  his  desert  land  entry,  and 
he  filed  his  voluntary  relinquishment,  and  his  entry  was  thereupon 
canceled.  His  application  for  repayment  of  the  purchase  money  paid 
by  him  and  which  was  unaccounted  for  by  the  government's  agent 
could  have  been  considered  and  disposed  of  under  section  2  of  the  act 
of  June  10, 1880  (21  Stat.  287),  relating  to  repayments,  and  should  have 
been  disposed  of  under  the  provisions  of  said  statute,  instead  of  upon 
the  grounds  stated  in  the  decision  in  said  case. 

Payment  of  purchase  money  having  been  made  at  time  final  proof 
was  submitted  in  Dysart's  case,  it  was  error  to  hold  that  such  payment 
to  the  receiver  before  the  acceptance  or  approval  of  such  final  proof 
was  at  the  risk  of  the  purchaser  in  case  such  proof  was  rejected,  since 
payment  is  required  to  be  made,  as  hereinbefore  shown,  prior  to  the 
acceptance  of  proof. 

While  the  judgment  in  said  case  was  undoubtedly  correct,  since 
Dysart  by  and  through  his  own  fault  alone  failed  to  make  final  desert 
land  entry  of  the  land  involved,  yet  the  reason  given  for  rejecting  his 
applications  for  repayment — when  it  appears  that  the  purchase  money 
was  paid  strictly  in  accordance  with  departmental  ruling  and  existing 
regulations — ^upon  the  ground  that  such  payment  was  not  lawful  and 
proper,  is  not  now  approved  and  will  not  be  followed. 

Since  Eussell,  as  administrator,  in  the  case  at  bar,  applies  for  allow- 
ance of  final  entry  of  the  land  in  question  upon  the  grounds  herein- 
before stated,  and  not  for  repayment  of  the  purchase  price  thereof,  the 
government  is  not  without  the  authority  of  law  to  discharge  its  obliga- 
tion for  the  money  received  and  embezzled  by  Receiver  Lesnet,  its 
authorized  agent.  Such  liability  can  be  discharged  by  acceptance  or 
allowance  of  applicant's  application. 

You  will,  therefore,  cause  the  final  proof  submitted,  as  alleged,  in 
this  case  to  be  examined,  and  if  upon  examination  the  same  is  found 
correct  and  sufficient  in  all  particulars  by  your  office,  it  shall  be  ap- 
proved, and  Mason's  legal  representative  will  be  allowed  to  make  final 
entry  of  so  much  of  the  land  claimed  as  has  been  reclaimed  and  paid 
for  to  which  the  estate  of  the  said  Mason,  deceased,  would  be  entitled 
nnder  law,  without  further  payment  of  the  purchase  price  of  the  land 
involved. 

The  decision  appealed  from,  modified  as  above  indicated,  is  hereby 
aftirmed. 
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AliLEN  L.   BUBGESS. 

Motion  lor  review  of  departmental  decision  of  January  8, 1897,  24 
L.  D.y  11,  denied  by  Secretary  Bliss,  September  2, 1897. 


RAILHOAB  ULNDS-8BCTION  6,  ACT  OF  MABCH  8,  188T. 

* 

Gbanbin  et  al.  v.  La  Bab. 

In  holding  that  the  right  of  purchase  from  the  government  under  section  5,  act  of 
March  3,  1887,  is  not  restricted  to  oases  in  which  the  pnrchase  from  the  company 
was  made  prior  to  the  passage  of  said  act,  but  that  the  protection  extended  to 
settlers  in  the  second  proviso  to  said  section  is  limited  to  settlement  made  before 
the  passage  of  said  act,  the  Department  recognizes  the  remedial  purpose  of  said 
section,  and  the  rule  of  construction  that  the  proviso,  being  a  limitation  of  the 
remedy,  must  necessarily  receive  a  strict  construction. 

A  settler  who  is  claiming  the  benefit  of  the  second  proviso  to  said  section  is  not 
entitled  to  plead  want  of  notice  as  to  adverse  claims  through  the  company,  where 
at  the  time  of  his  settlement  he  was  apprised  of  the  company's  selection ,  and  the 
record  at  such  time  disclosed  a  conveyance  of  the  land  by  the  company. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  Septem- 
(W.  V.  D.)  ber  2^  1897.  {¥.  W.  0.) 

Edward  G.  La  Bar  has  petitioned  for  the  exercise  of  the  supervisory 
power  of  the  Secretary  of  the  Interior,  in  the  matter  of  the  case  of 
Grandin  et  al,  v.  La  Bar  involving  the  SW.  J,  Sec.  7,  T.  146  N.,  B.  50 
W.,  Fargo  land  district,  North  Dakota,  and  that  fiirther  bearing  be 
afforded  him  to  the  end  that  he  may  be  sustained  in  his  claimed  superior 
right  to  said  tract. 

La  Bar's  claim  to  this  tract  is  based  upon  a  settlement  made  October 
1, 1857.  The  land  is  within  the  indemnity  limits  of  the  grant  for  the 
Northern  Pacific  Bailroad  company,  and  was  included  in  itslist  of  selec- 
tions filed  March  19,  1883. 

In  the  contest  that  arose  between  La  Bar  and  the  company  npon  his 
(La  Bar^s)  application  to'  enter  the  land,  the  company's  selection  was 
ordered  canceled  and  La  Bar  was  permitted  to  complete  entry  as 
applied  for.  See  departmental  decision  of  October  14,  1893  (17  L.  D., 
400).  La  Bar  thereupon  gave  notice  of  his  intention  to  submit  final 
proof,  December  30, 1893,  being  named  in  the  notice. 

On  December  29, 1893,  John  L.  and  William  J.  Grandin  made  formal 
application  to  purchase  this  land  under  the  provisions  of  section  5  of 
the  act  of  March  3, 1887,  (24  Stat.,  556),  alleging  that  they  had  purchased 
the  land  from  the  Northern  Pacific  Bailroad  company  on  September  15, 
1876,  and  on  the  following  day  (December  30,  1893),  filed  a  protest 
against  the  acceptance  of  La  Bar's  proof. 

La  Bar  made  proof  as  advertised,  which  was  duly  accepted  by  the 
local  officers,  the  protest  by  the  Grandins  being  overruled,  and  final 
certificate  issued  to  La  Bar. 
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In  accordance  with  your  ofBce  letter  of  May  4,  1894,  the  Grandins 
were  permitted  to  offer  proof  in  sapport  of  their  application  to  purchase 
and  La  Bar  was  specially  cited  to  appear. 

At  the  appointed  time  both  parties  appeared  and  hearing  was  duly 
held. 

Upon  the  record  made,  the  local  officers  recommended  that  La  Bar's 
entry  be  canceled.  Said  recommendation  was  sustained  and  La 
Bar's  entry  held  for  cancellation  by  your  office  decision  upon  said 
record,  and,  upon  appeal,  your  office  decision  was  affirmed  (23  L.  D.,301}. 

In  his  petition  La  Bar  states  that — 

I  did,  on  the  let  day  of  October,  1887,  make  a  pre-emption  settlement  on  said  tract. 
I  immediately  oomraeaced  improyements  on  the  land,  built  a  house  thereon  into 
which  1  moved  my  family,  and  I  have  continued  to  reside  on  that  land  with  my 
family  to  the  present  day.  It  is  my  only  home,  and  I  have  on  said  tract  over  $3000 
worth  of  improvements,  including  a  house  which  cost  $800,  a  bam  which  cost  $500, 
a  granary  which  cost  $500,  a  well  which  cost  $300,  and  other  improvements. 

It  is  not  only  my  home,  but  all  I  have,  the  saving  of  years  of  toil  and  labor,  is 
invested  in  that  land. 

When  I  settled  October  1st,  1887,  it  was  wild  prairie,  not  a  sod  had  been  turned, 
nor  any  improvements  whatever  made  thereon.  There  were  no  signs  or  evidence  ot 
ownership  ow  possession  on  the  land. 

I  supposed  and  believed  that  there  was  no  claim  to  it  by  any  person  or  persons 
except  the  government  and  the  railroad  company,  and  my  settlement  and  improve- 
ments were  made  in  perfect  good  faith,  and  were  based  upon  the  public  orders  of  the 
L.ind  Department,  stating  that  these  lands  were  subject  to  entry. 

I  earnestly  ask  your  special  attention  to  these  facts  in  relation  to  my  settlement. 

The  railroad  company  asserted  a  claim  to  the  tract  adverse  to  mine,  and  after 
much  litigation  the  case  was  finally  decided  by  the  Secretary  of  the  Interior  on 
October  14,  1893,  in  my  favor,  and  he  held  that  I  had  a  right  to  make  final  entry  and 
payment  for  the  land  (17  L.  D.,  406). 

In  compliance  with  this  decision  I  did  on  December  30,  1893,  make  final  entry  and 
payment  for  the  tract,  and  it  was  at  this  time  that  J.  L.  &  W.  J.  Graudin  made 
application  to  purchase  the  tract  under  the  5th  section  of  the  act  of  March  3, 1887, 
and  notwithstauding  the  express  decision  which  had  been  made  in  my  favor  by  the 
Secretary  of  the  Interior,  awarding  me  the  land,  and  the  fact  I  had  made  payment 
for  it,  and  the  fact  that  I  was  a  settler  on  the  land  under  the  orders  of  the  Land 
Department,  and  had  resided  thereon  for  years.  Secretary  Smith  did,  on  August  29, 
1896,  render  a  decision  canceUing  my  entry,  and  awarding  the  land  to  the  said 
Grandin  (23  L.  D.,  301). 

Now,  this  petition  is  filed  to  ask  that  you  will  correct  the  wrong  and  injustice 
inflicted  upon  me  by  this  action,  and  to  reconsider  this  case  upon  the  point  that  was 
entirely  ignored  by  Secretary  Smith  in  his  decision,  and  upon  a  point  which  justi- 
fies a  rehearing  in  the  case. 

An  examination  of  the  decision  of  Secretary  Smith  shows  that  no  notice  was  taken 
of,  or  any  attention  given  to,  the  fact  that  I  was  a  settler  upon  the  land,  and  was 
protected  by  the  express  provision  of  law.  I  ask  for  this  rehearing,  not  upon  the 
ground  that  a  man  can  not  be  a  purchaser  in  good  faith  from  a  railroad  bompany 
who  makes  payment  for  his  land  with  the  stock  issued  by  the  company,  which  was 
the  only  question  discussed  by  Secretary  Smith  in  his  decision,  but  I  ask  it  upon  the 
ground  that  the  land  upon  which  I  was  a  settler  was  not  subject  to  purchase  under 
the  5th  section  of  the  act  of  March  3rd,  1887,  that  it  oould  not  be  thus  purchased  to 
the  exclusion  of  my  right  as  a  settler  in  good  faith. 

The  proviso  to  the  5th  section  of  the  act  of  March  3, 1887,  expressly  stipulates 
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that  the  provisions  of  said  section  shall  not  apply  to  land  settled  upon  sabseqnent 
to  December  1,  1882.  In  other  words,  lands  thus  settled  upon  are  excepted  from  the 
operation  of  said  section.  This  provision  of  the  law  is  clear  and  explicit,  and  I 
submit  that  it  was  in  accordance  with  the  general  tenor  of  land  legislation,  which 
has  for  its  aim  and  purpose  the  settlement  of  the  public  lands,  and  the  protection  of 
bona  fide  settlers,  who  have,  npon  the  faith  given  to  the  proiuises  of  the  government 
by  its  citizens,  made  their  homes  npon  the  public  lands  ^s  I  have  done. 

I  am  aware  that  the  Land  Department  has  held  in  some  cases  that  the  proviso  to 
the  5th  section  of  the  act  of  March  S,  1887,  protecting  settlers,  does  not  apply  to 
those  who  settle  after  the  passage  of  said  act. 

In  the  argument  filed  in  support  of  the  petition,  after  referring  to 
the  rulings  of  this  Department  to  the  effect  that  a  settlement  under 
the  second  proviso  of  the  5th  section  of  the  act  of  March  3,  1887, 
(supra)  must  have  been  made  before  the  passage  of  the  act,  it  is  stated — 

The  Department  held  (22  L.  D.,  238),  that  a  party  who  purchased  from  the  rail- 
road company  subsequent  to  the  passage  of  the  act  of  March  3, 1887,  is  protected  by 
the  St 

Let  us  carry  these  two  rulings  to  their  logical  conclusion  and  see  how  cruel  and 
ui^just  it  is  to  hold  that  a  purchaser  subsequent  to  the  passage  of  the  act  is  protected 
by  its  provision,  but  that  an  honest  and  bona  iide  settler  is  not  thus  protected. 

In  the  case  of  Osborn  et  ah  v.  Knight  (on  review),  23  L.  D.,  216^  the 
contention  was  made  that  the  decision  in  the  case  of  Balch  v,  Andrus, 
(22  L.  D.,  238),  in  effect  overruled  the  previous  holdings  of  this  Depart- 
ment on  the  question  as  to  the  right  of  a  settler  under  the  second  pro- 
viso  to  said  section  5,  of  the  act  of  March  3, 1887,  and  in  the  answer 
thereto  it  was  stated : 

Under  the  repeated  rulings  of  the  Department,  a  settlement  claim  initiated  after 
the  passage  of  the  act  of  March  3,  1887,  cannot  affect  the  right  of  the  purchaser 
from  the  company  to  make  purchase  from  the  United  States  under  the  proTisions 
contained  in  the  body  of  section  five  of  said  act  (Chicago,  St.  Paul,  Minneapolis  and 
Omaha  Hy.  Co.,  11  L.  D..  607;  Union  Pacific  R.  R.  Co.  et  al.  r.  McKinley,  14  L.  D., 
237;  and  Swineford  et  al.  v.  Piper,  19  L.  D.,  9). 

I  can  see  no  reason  for  changing  this  holding,  nor  does  the  decision  of  this  Depart- 
ment in  the  case  of  Balch  v.  Andrus  {supra)  make  a  change  necessary. 

The  fifth  section  of  the  act  of  March  3, 1887,  was  remedial  in  its  nature,  and  should 
be  liberally  construed  to  embrace  the  remedy,  viz :  the  protection  of  those  who  had 
in  good  faith  brought  (bought)  lands  supposed  to  have  passed  under  a  railroad  land 
grant  which  had,  for  any  reason,  been  excepted  therefrom. 

In  the  case  of  Balch  v.  Andrus  {supra)  it  was  held : 

'  That  it  can  make  no  difference  whether  the  purchase  from  the  company  was  made 
before  or  after  the  passage  of  the  act  of  March  3,  1887,  if  made  in  good  faith,  believ- 
ing the  title  to  be  good  and  before  the  land  purchased  was  held  to  be  excepted  from 
the  grant.' 

The  second  proviso  to  said  section  in  favor  of  settlers  was  a  limitation  upon  the 
right  of  purchase  and  should  be  strictly  construed.  To  hold  that  it  embraced 
settlements  made  after  the  passage  of  the  act  of  March  3,  1887,  would  be  to  offer 
an  inducement  to  'jumpers'  to  settle  upon  lands  held  under  a  title  believed  to  be 
good,  a  purpose  it  cannot  be  believed  was  intended  by  the  legislators. 

La  Bar  claims  to  have  had  no  notice  of  any  claim  through  the  rail- 
road company  at  the  time  he  made  his  settlement,  bat  the  proof  made 
by  the  (^randins  shows  that  their  deed  from  the  company  was  recorded 
as  early  as  March  10, 1877,  more  than  ten  years  prior  to  his  settlement 
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This  was  constructive  notice  to  La  Bar,  and  as  he  was  apprised  of 
the  selection  by  the  company  he  was  put  upon  inquiry  as  to  whether 
the  land  had  been  sold  by  it. 

While  it  is  unfortunate  that  he  had  expended  large  sums  in  the 
improvement  of  this  tract,  yet  this  Department  is  powerless  to  afford 
him  protection  in  the  same  by  patenting  to  him  the  land  under  his 
entry. 

The  petition  is  accordingly  denied  and  herewith  returned  for  the  files 
of  your  office. 

PENNiNaxoN  V.  New  Obleans  Paoifio  Ry.  Co. 

Motion  for  review  of  departmental  decision  of  July  27^  1897, 25  L.  D., 
61,  denied  by  Secretary  Bliss,  September  2, 1897. 


BELINQUI9HMBNT- VOLUNTARY  ACT— AGENT. 

Kebb  V.  Kelly. 

Arelinqnishment  will  Dot  be  recognized  if  it  does  not  appear  to  have  been  the  vol- 
nntary  act  of  the  en  try  man. 

Under  a  relinquishment  executed  without  consideration,  and  for  the  benefit  of  one 
holding  a  fiduciary  relation  to  the  entryman,  it  is  incumbent  upon  the  party 
presenting  the  same  to  show  that  no  advantage  was  taken  of  the  entryman,  if 
the  good  faith  of  the  transaction  is  called  in  question  by  him. 

Secretary  Bli^s  to  the  Commissioner  of  the  General  Latid  Office^  Septem- 
( W.  V.  D.)  her  2, 1897.  (0.  W.  P.) 

On  February  23, 1886,  Tliomas  Kerr  made  timber  culture  entry,  No. 
1163,  of  the  8  W.  i  of  Sec.  34,  T.  23  8.,  R.  28,  Visalia  land  district,  Cali- 
fornia. On  June  28, 1892,  Edward  J.  Kelly  filed  an  affidavit  of  contest 
against  said  entry,  which  was  received  by  the  local  officers,  subject  to 
a  prior  contest  then  pending  against  said  entry. 

On  August  30,  1893,  Kelly  withdrew  his  contest  and  filed  a  relin- 
quishment of  said  timber  culture  entry,  purporting  to  be  executed  by 
said  Kerr  on  November  29, 1890:  whereupon  said  timber  culture  entry 
was  canceled  on  the  records  of  the  local  office.  On  the  same  day  Kelly 
presented  homestead  application  for  said  land,  which  the  local  officers 
received  and  held  suspended  until  the  final  disposition  of  the  pending 
prior  contest. 

On  September  4,  1893,  Kerr  tiled  an  application,  whereby  he  asked 
that  his  timber  culture  entry  be  reinstated  on  the  ground  that  he  never 
knowingly  execute<l  said  relinqnishment,  and  if  he  did  execute  the 
same  that  he  was  then  confined  in  the  hospital  of  the  city  and  county 
of  8an  Francisco,  California,  and  was  in  feeble  health,  and  it  was  pro- 
cured by  his  being  deceived  as  to  its  nature,  and  that  the  same  is 
fraudulent  and  is  not  an  abandonment  duly  acknowledged  by  him. 

A  hearing  was  thereupon  had  before  the  local  officers  on  September 
24, 1895.    Upon  the  testimony  submitted  the  local  officers,  on  October 
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17, 1895^  found  that  Ken*  executed  said  relmqnishment  when  he  was 
in  a  very  feeble  condition ;  that  be  did  not  intentionally  execute  and 
deliver  it  to  Kelly,  or  any  one  else,  to  file,  and  that  there  is  no  evidence 
of  its  delivery;  and  they  recommend  that  the  relinquishment  be  set 
aside  and  Kelly's  timber  culture  entry  reinstated. 

On  appeal,  your  office,  by  decision  of  April  22, 1896,  held  that  it  is 
plain  that  this  relinquishment  had  no  legal  effect;  that  a  relinquish- 
ment to  be  effective  must  be  the  voluntary  act  of  the  entryman;  and 
that  Edward  Kelly,  the  father  of  Edward  J.  Kelly,  received  the  relin- 
quishment, while  he  was  Kerr's  agent,  when  he  received  other  papers 
from  Kerr  for  safe  keeping;  and  that  it  was  not  in  legal  contemplation 
such  an  instrument,  while  it  was  in  his  custody,  and  that  no  authority 
is  shown,  or  claimed,  authorizing  Edward  Kelly  to  deliver  the  relin- 
quishment to  his  son,  Edward  J.  Kelly,  or  to  file  it  himself  in  the  land 
office,  and  affirmed  the  judgment  of  the  local  officers. 

Kelly  appealed  to  the  Department. 

The  material  facts  are  sufficiently  stated  in  the  decision  appealed 
from,  and  I  concur  in  your  office  decision  that  the  relinquishment  should 
be  set  aside  and  Kerr's  timber  culture  entry  reinstated. 

In  the  case  of  Deming  v.  Cuthbert  et  a{.,  5  L.  D.,  3G5,  it  is  held  that 
itis  competent  for  the  Department  to  investigate  and  determine  whether 
a  relinquishment  was  executed  in  good  faith,  or  whether  the  Depart- 
ment has  been  imposed  upon  by  fraud.  And  in  the  case  of  O'Brien  v. 
Eichtarik,  8  L.  D.,  192,  it  is  said  that  it  is  well  settled  that  a  relinquish- 
ment, to  be  effective,  must  be  the  voluntary  act  of  the  entryman. 

Kerr  swears  that  the  relinquishment  was  not  his  voluntary  act,  and 
that  it  was  not  filed  in  the  local  office  with  his  knowledge  or  consent. 
And  it  is  not  pretended  that  it  was  executed  by  Kerr  for  a  valuable  con- 
sideration. If  it  is  claimed  that  it  was  executed  for  the  benefit  of 
Edward  Kelly,  without  consideration,  the  testimony  shows  that  at  the 
time  Kerr  executed  the  relinquishment,  Edward  Kelly  occupied  a  con- 
fidential relation  to  Kerr — that  he  had  been  authorized  by  power  of 
attorney  to  represent  Kerr  in  the  contest  then  pending  against  his  entry, 
and  it  is  an  established  principle  of  equity  jurisprudence,  that  a  party 
seeking  to  set  aside  a  gift,  or  other  disposition  of  property  in  favor  of 
one  who  stands  in  a  fiduciary  relation  to  him,  is  not  called  upon  to  show 
direct  fraud,  or  advantage  taken  of  the  confidential  relation  between 
them;  but  that  such  party  ought  himself  to  show  that  nosuch  advantage 
was  taken ;  that  all  was  fair;  that  he  received  the  gift  freely  and  know- 
ingly on  the  giver^s  part,  and  as  a  stranger  might.  (Story's  Equity 
Jurisprudence,  Sees.  307-308^11-316.) 

Edward  J.  Kelly  has  not  thought  proper  to  call  his  father,  Edward 
Kelly,  as  a  witness,  and  it  is  not  shown  that  no  advantage  was  taken  of 
Kerr,  that  all  was  fair.  And  the  defendant  Edward  J.  Kelly  does  not 
pretend  that  he  paid  anything  for  the  relinquishment.  The  Department 
will  not  sanction  such  a  transaction.  Your  office  decision  is  affirmed 
accordingly. 
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Behab  V.  Sweet. 

Petition  for  reconsideration  of  departmental  action  herein^  see  24 
L.  D.,  158,  denied  by  Secretary  Bliss,  September  2, 1897. 


SEGREOATlOl^^  SUKVEY-MEANDER  UNE-RIPABIAK  BIGHTS. 

Statb  op  California  et  al.  v.  United  States  et  al.     (On 

Review.) 

Id  the  ca«e  of  a  suryey  that  ia  closed  upon  a  meander  line  ran  for  the  purpose  of 
separating  arable  lands  firom  alleged  swamp  and  byerflowed  lands,  lying  upon 
the  borders  of  a  lake,  thus  leaving  a  tract  ansurvey ed  between  the  shore  of  said 
lake  and  said  meander  line,  parties  taking  title  to  the  lands  so  surveyed  acquire 
no  riparian  rights  to  the  unsnrveyed  lands  lying  beyond  said  meander  line. 

Secretary  Bliss  to  the  Commissioner  of  the  Oeneral  Land  Office^  Septem- 
(W.  V.  D.)  ber  2, 1897.  (C.  J.  G.) 

A  motion  ha«  been  filed  in  this  Department  for  review  of  its  decision 
of  January  30, 1897,  iu  the  case  of  State  of  California  et  al.  v.  The  United 
States  et  aL  (24  L.  D.,  68),  involving  certain  unsnrveyed  lands,  border- 
ing on  liittle  Klamath  Lake,  in  T.  47  N.,  R.  2  E.  and  T.  48  N.,  B.  1  B., 
M.  D.  M.,  San  Francisco  land  district,  California. 

The  main  point  upon  which  said  departmental  decision  was  predi- 
cated is  that  the  lands  in  controversy  have  never  been  officially  sur- 
veyed. The  Department  therefore  directed  a  survey  of  the  unsnrveyed 
lands  in  T.  47  1^.,  E.  2  E.,  in  order  to  quiet  certain  titles  thereto,  but 
refused  to  direct  a  survey  of  the  lands  in  T.  48  N.,  B.  1  E.,  because  it 
does  not  appear  that  title  to  any  of  said  lands  has  passed  from  the 
government. 

The  grounds  for  the  motion  for  review  are  stated  in  the  following 
specifications  of  error : 

1.  In  finding  that  the  land  at  the  date  of  the  survey  was  neither  swamp  land  nor 
part  of  the  lake-bed. 

2.  In  holding  that  the  land  at  the  date  of  the  survey  should  have  been  surveyed 
as  agricultural  public  land. 

3.  In  holding  that  the  plat  is  erroneous  in  representing  the  land  as  part  of  the 
lake-bed. 

4.  In  aBsiiming  power  to  correct  supposed  errors  in  a  previous  final  judgment  of 
the  Department. 

5.  In  holding  that  the  facts  of  the  present  case  required  or  justified  the  exercise  of 
said  supposed  corrective  power. 

For  the  purposes  of  the  present  decision  it  will  only  be  necessary  to 
invite  attention  to  some  of  the  salient  facts  upon  which  the  former 
departmental  decision  was  based. 

The  original  proceedings  in  this  case  were  instituted  by  John  A. 
Fairchild  et  at,  who,  styling  themselves  as  "applicants  for  the  gov- 
ernment title  to  the  swamp  and  overflowed  lands  hereinafter  described," 
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petitioned  the  governor  of  California  for  an  immediate  Bnrvey  of  said 
lands. 

Subsequently  W.  B.  McGill  et  ah,  representing  themselves  as  borne- 
stead  settlers  upon  the  lands  in  question,  intervened  by  filing  a  petition 
in  which  they  denied  the  claim  of  the  State  of  Oalifomia  and  the 
swamp  land  claimants,  that  said  lands  are  or  were  swamp  and  over- 
flowed.   They  therefore 

prayed  that  the  lands  be  officially  snrveyed,  with  a  view  to  detenniniiig  the  respective 
rights  of  the  State  of  California  and  the  swamp  land  claimants  on  the  onehand,  and 
of  the  United  States  and  the  homestead  settlers  on  the  other;  in  order  that  they  may 
be  able  to  make  their  entries  according  to  law. 

A  hearing  was  accordingly  had,  and  in  due  time  all  the  papers  in  the 
case  were  transmitted  to  your  office.  The  principal  question  at  said 
hearing  was  as  to  the  character  of  these  lands  at  the  date  of  the 
swamp-land  grant,  namely,  September  28, 1850. 

It  appears  that  the  survey  ui)on  which  the  first  plat  of  T.  47  N., 
B.  2  E«,  was  based,  was  made  in  the  year  1874.  At  that  time  United 
States  Deputy  Surveyor  McKay  ran  and  established  a  meander  line  to 
mark  the  boundary  between  the  ''i)lateau'^  of  arable  public  land  and 
the  lands  which  he  considered  swampy  and  unfit  for  cultivation.  This 
left  unsurveyed  a  tract,  containing  by  estimation  7,080.69  acres,  be- 
tween the  arable  land  aforesaid  and  the  boundary  of  Little  Klamath 
Lake.  This  is  the  tract  in  controversy  and  was  designated  by  the 
deputy  surveyor  on  his  plat  and  field  notes  as  "swamp  and  overflowed 
land."  It  lay  between  the  "inner  meander  line,"  so  called  by  the  sur- 
veyor, separating  the  arable  from  the  alleged  swamp  and  overflowed 
land,  and  the  "outer  meander  line"  (imaginary)  separating  the  swamp 
and  overflowed  land  from  the  waters  of  the  lake  proper.  The  sub- 
divisional  lines  were  closed  at  the  "  inner  meander  line,"  thus  leaving, 
as  heretofore  stated,  the  land  in  question  unsurveyed. 

Tour  office,  in  a  letter  addressed  to  the  surveyor-general, 

found  the  returns  of  survey  defective  and  irregular  ....  in  that  neither  the  exte- 
rior meanders  nor  subdivisional  lines  were  actually  established  in  the  field; 

but  the  line  called  the  outer  line  of  tule,  etc.,  or  segregation  of  the  impassable 
swamp  from  the  open  lake,  although  run  and  measured  on  the  ice,  was  not  marked 
in  any  manner,  neither  was  there  any  subdivisional  corner  set  or  driven  in  any  part 
of  the  ^'impassable  swamp.'' 

Your  office  thereupon  took  the  following  action: 

Under  these  circumstances  the  survey  as  a  whole,  cannot  be  approved  by  this 
office,  and  is  therefore  rejected  in  so  far  as  relates  to  the  running  of  said  ''outer 
meander  line''  and  the  consequent  platting  of  swamp  lands. 

I  have  to  direct  that  upon  receipt  hereof,  you  will  make  annotation  upon  the  plat 
and  field  notes  of  this  survey,  of  my  decision,  and  prepare  a  new  plat  showing  the 
survey  of  the  township  only  to  the  ''inner  meander  line,"  so  called  by  the  surveyor. 

The  surveyor  general  went  in  person  upon  these  lands  and  "carefully 
retraced  the  line  of  segregation  of  the  swamp  and  overflowed  land  firom 
the  dry  land."    In  his  report  to  your  office  he  says: 

I  found  that  said  line  was  properly  established ;  and  that  the  meander  line  of  Mr. 
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HcEajT't  sarvey  had  been  properly  ran  npon  the  shores  of  the  lake,  and  might  have 
been  established  at  any  time  by  submitting  to  a  little  inoonrenience  and  -wading 
throngh  the  mnd — the  waiting  for  the  formation  of  the  ice  being  wholly  unnecessary. 

On  March  20, 1894,  yoar  ofiice  rendered  a  decision  in  this  case,  find- 
ing that  for  many  years  (prior  to  1874,  and  donbtless  in  1850)  the  waters 
of  Little  Klamath  Lake  covered  all  the  lands  which  were  subsequently 
found  to  be  situate  outside  of  the  meander  line  established  by  McKay 
in  his  survey  of  1874  and  1879. 

After  thus  finding  that  these  lands  did  not  pass  to  the  State  of  Cali- 
fornia under  the  swamp  land  grant  of  September  28,  1850,  your  office 
decided  as  follows: 

It  therefore  seems  clear  that  the  requisite  exterior,  meander  and  sabdirisional 
llues  in  T.  47  K.,  R.  2  £.,  M.D.M.,  should  be  extended,  where  the  title  to  the  lands 
np  to  the  shore  line  remains  in  the  government,  and  yon  are  accordingly  hereby 
authorized  to  award  a  contract  to  a  competent  and  reliable  deputy  surveyor  for  the 
extension  of  said  lines.  This  authorization,  however,  must  not  be  applied  to  any 
portion  of  the  uncovered  or  recension  lands  in  said  township  when  the  titles  to  the 
lots  adjoining  the  original  meander  lines  of  Little  Klamath  lake  in  sections  17,  18, 
19,  20,  90,  34  and  35,  as  hereinbefore  detailed,  have  been  disposed  of;  it  being  held 
in  those  cases  that  the  riparian  rights  of  said  adjoining  proprietors  must  be  recog- 
nized. 

No  appeal  was  taken  from  your  said  office  decision  either  by  the  State 
of  California  or  the  swamp  land  claimants;  consequently  the  question 
as  to  the  character  of  these  lands  is  eliminated  from  the  case,  leaving 
it  to  stand  upon  the  petition  of  the  homestead  settlers  for  an  official 
survey,  *'in  order  that  they  may  be  able  to  make  their  entries  according 
to  law."  The  only  question  to  be  decided,  then,  was  whether  the  land 
upon  which  these  people  have  their  homes  was  or  was  not  public  land 
which  had  not  been  officially  surveyed. 

The  swamp  land  claimants  have  appeared  in  opi)osition  to  the  home- 
stead settlers,  now  ^^  claiming  as  riparian  purchasers  of  the  lands 
involved,'^  and  file  a  motion  for  review  of  departmental  decision  of 
January  ^,  1897,  as  heretofore  stated;  thus  expecting:,  as  was  stated 
in  said  decision,  to  accomplish  the  same  practical  results  that  they  had 
hoped  to  attain  by  their  petition  as  swamp  land  claimants. 

The  Department  approved  the  finding  of  your  office  that  on  September 
28, 1850,  these  lands  were  not  swamp  and  overflowed,  and  affirmed  your 
office  decision  disallowing  the  claim  of  the  State  of  California  to  said 
lands  under  the  swamp  land  act. 

The  Department  did  not  concur,  however,  in  the  finding  of  your  office 
that  the  lands  in  question  were  once  part  of  the  bed  of  Little  Klamath 
lake,  or  that  the  fractional  lots  shown  upon  the  maps  of  the  township 
abutted  upon  or  were  adjoining  to  the  shore  of  said  lake,  or  that  the 
owners  of  said  lots  had  riparian  rights  which  must  be  recognized.  It 
was  held  that 

the  topography  of  the  neighboring  country  as  shown  in  evidence^  proves  conclu- 
sively, that  it  is  physically  impossible,  that  the  lands  referred  to^  could  have  been 
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covered  in  1850,  or  in  1874,  or  in  1880,  or  at  any  other  time,  since  1850,  by  the  waters 
of  Little  Klamath  lake. 

As  to  the  character  of  said  land  the  Department  held  as  follows: 

Moreover,  if  it  were  trne  that  in  the  year  1850,  said  7,080.09  acree  constituted  part 
of  the  bed  of  Little  Klamath  lake  and  were  entirely  covered  by  its  waters,  that  fact 
(if  shown)  would  be  immaterial  and  irrelevant  in  thin  case.  If  in  the  interval 
between  1850  and  1874,  said  7,080.69  acres  had  been  brought  to  the  light,  by  accretion 
or  by  reliction — by  the  gradual  accumulation  of  earthy  luatter  or  by  the  recession 
of  the  waters  of  the  lake— such  increment  of  land  would  have  been  in  1874  the 
property  of  the  United  States  as  the  sole  owner  during  that  period  of  time 

The  witnesses  all  agreed  that  in  1874,  there  was  no  lake  upon  the  land  in  contro- 
versy ;  and  that  the  estimated  tract  of  7,080.69  acres,  designated  on  the  first  map  as 
''swamp  and  overflowed  land,''  was  land  in  full  view.  They  differed  as  to  the 
(^racier  of  the  land,  whether  it  was  in  whole  or  in  part,  wet  or  dry — ^arable  or  anfit 
for  cultivation.  It  is  not  necessary  for  the  disposition  of  this  case  to  decide  between 
them.  It  is  enough  to  find,  as  the  Department  does,  that  there  is  a  large  body  of 
public  lands  belonging  to  the  United  States  which  has  never  been  surveyed  now 
occupied  by  homestead  settlers. 

Thus,  contrary  to  the  allegation  in  the  first  specification  of  error,  the 
Department  refrained  from  finding  what  was  the  character  of  these 
lands  at  the  time  of  the  1874  survey. 

What  is  known  as  the  official  map  of  February  3, 1880,  was  con- 
structed from  the  field  notes  of  the  surveys  on  file  in  the  surveyor 
generaFs  office,  in  accordance  with  the  instructions  contained  in  your 
office  letter  rejecting  in  port  the  survey  of  1874.  This  Department,  in 
construing  said  instructions,  employed  the  following  language: 

Your  office  distinctly  recognized  ''the  inner  meander  line  so  called  by  the  sur- 
veyor/'— not  as  a  meander  of  Little  Klamath  Lake — but  as  the  line  of  demarkation 
between  the  lands  high  and  arable,  and  the  lands  alleged  to  be  swamp  and  over- 
flowed; and  plainly  directed  the  surveyor  general  to  ''prepare  a  new  plat  showing 
the  survey  of  the  township  only  to  that  linoj''  which  was  in  fact  the  extent  of 
McKay's  actual  survey.  Your  office  thus  approved  the  plat  and  survey  and  field 
notes  first  returned,  so  far  as  the  courses  had  been  run,  lines  meandered,  and  comers 
established,  actually,  in  the  field ;  and  rejected  them  only  as  to  the  residue  of  the 
township.  The  new  plat  was  intended  to  show  that  the  township  was  only  partially 
surveyed ;  and  that  all  the  lands  north  and  east  and  northeast  of  the  arable  land 
aforesaid  were  unsnrveyed. 

From  this  it  may  be  seen  that  the  Department  did  not  find  that  the 
land  at  date  of  survey  should  have  been  surveyed  as  agricultural  land, 
as  set  out  in  specification  of  error  number  two;  only  that  the  lands 
outside  the  "inner  meander  line^'  were  unsurveyed.  Neither  did  the 
Department  hold  that  the  plat  of  survey  was  erroneous  in  representing 
the  land  as  part  of  the  lake  bed,  as  claimed  in  specification  number 
three;  only  that  the  plat  represented  no  survey  north  and  east  and 
northeast  of  this  meander  line.  The  Department  held  that  the  new 
plat  and  the  first  plat,  which  were  bound  together, 

show  conclnsively  that  none  of  the  lots  surveyed  and  numbered  therein  abnt  upon 
or  adjoin  Little  Klamath  lake; — except  lots  4,  5  and  6  in  section  25,  which  have  not 
been  disposed  of  by  the  United  States. 
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It  was  therefore  held  that  uone  of  the  owners  of  these  lots  have  any 
riparian  rights  whatever;  ^'that  the  lands  granted  by  their  patents 
were  limited  by  the  straight  subdivisional  and  meander  lines  which 
defined  the  lots  on  the  face  of  the  map.''  As  previously  set  oat  herein, 
the  deputy  surveyor  did  not  make  an  actual  survey  north  of  his  meander 
line  which  separated  the  arable  from  the  alleged  swamp  and  overflowed 
lands.  Your  office  directed  that  a  new  map  be  constructed  from  the 
field  notes  of  the  actual  surveys,  '<  showing  the  survey  of  the  township 
only  to  the  ^ inner  meander  line'."  This  new  map  was  recorded  as  the 
official  map,  and  all  filings,  entries  and  patents  were  made  and  issued 
with  reference  to  said  map.  The  lines  of  survey  were  closed  upon  this 
inner  meander  line,  which  separated  the  arable  lands  according  to  the 
survey  irom  lands  that  have  never  been  surveyed.  Hence,  the  pat- 
eutees  coald  have  no  riparian  rights,  as  they  were  limited  by  said  line, 
the  unsurveyed  lands  outside  thereof  belonging  to  the  United  States. 

The  Department  deems  it  unnecessary  to  consider  specifications  of 
error  numbers  four  and  five.  From  what  has  been  set  forth  herein  it 
may  be  seen  that  the  motion  for  review  presents  no  essential  matters 
of  law  or  fact  not  heretofore  carefully  considered  and  abjudicated. 
The  said  motion  is  accordingly  denied. 


DOTLB  V.  Bendeb. 

Motion  for  review  of  departmental  decision  of  June  17, 1897, 24  L.  D., 
535,  denied  by  Secretary  Bliss,  September  2, 1897. 


BAITiBOAB  GRANT— SIVAMP  GRANT- ADJUSTMENT. 

DoBN  V.  Ellingson.    (On  Bevxew.) 

A  notation  appearing  of  record,  at  the  date  of  arailroail  grant,  that  a  tract  has  been 
selected  as  swamp  land  is  ineffective  as  against  the  operation  of  the  grant,  if,  at 
sncb  time,  said  notation  appeared  of  record  without  authority  of  law. 

Secretai-y  Bliss  to  the  Commissioner  of  the  General  Land  Office^  Septem- 
(W.  V.  D.)  ber  2^  1897.  (E.  M.  R.) 

This  case  involves  the  KE.  J  of  the  SW.  J  and  the  NW.  J  of  the 
8E.  4  of  Sec.  13,  T.  98  N.,  K.  10  W.,  Des  Moines  land  district,  Iowa, 
and  is  before  the  Department  upon  motion  for  review  of  depart- 
mental  decision  of  Febrnary  18, 1897  (24  L.  D.,  163). 

It  api)ear8  from  the  record  in  this  case  that  this  land  is  withki  the 
primary  limits  of  the  grant  to  aid  in  the  construction  of  the  McGregor 
and  Missouri  Biver  Bailroad  under  the  act  of  May  12, 1864  (13  Stat.,  72). 

This  land  was  contained  in  a  list  that  was  filed  in  your  office  March 
17, 1852,  by  George  B.  Sargent,  surveyor-general,  and  therein  described 
as  swamp  land. 


204  DECISIONS   RELATING  TO   THE   PUBLIC   LANDS. 

On  March  24,  1895,  Elling  H.  EUingson,  the  defendant,  made  home- 
stead application,  which  was  allowed  by  the  local  officers  on  accoantof 
waiver  by  the  Secretary  of  the  State  of  Iowa,  showing  that  the  selec- 
tion above  referred  to  did  not  appear  among  the  swamp  selections  of 
the  county  wherein  this  land  was  situated. 

On  July  5, 1895,  the  local  officers  transmitted  the  record  in  the  appli- 
cation of  David  Dom  to  make  final  proof  of  his  right  to  purchase  under 
the  fifth  section  of  the  act  of  March  3,  1887  (24  Stat.,  556). 

In  the  decision  under  review  it  was  held  that  the  tracts  in  contro- 
versy did  not  pass  to  the  State  of  Iowa  under  the  swamp  land  act^ 
but  did  pass  to  the  McGregor  and  Missouri  Eiver  Eailroad  under  the 
act  supra^  and  therefore  to  its  successor  the  Chicago,  Milwaukee  and 
St.  Paul  Railroad  Company,  and  in  consequence  thereof  no  right  of 
purchase  existed  on  the  part  of  David  Dom,  the  land  not  having  been 
excepted  from  the  grant  to  the  railroad  company.  In  said  decision 
reference  was  made  to  your  office  letter  ^^K"  of  October  30, 1891. 

In  the  motion  for  review  it  is  said 

It  is  admitted  by  this  petitioner  that  said  letter  contains  a  correct  statement  of 
the  facts  relating  to  the  filing  of  the  '*  Sargent''  list,  the  approval  and  subsequent 
revocation  of  approval  by  the  Department  of  part  of  the  selection  embraced  in  said 
list^  and  the  re-selection  under  the  State  law  of  1863  of  some  of  the  tracts  reported 
by  Surveyor-General  Sargent,  and  the  omission  to  select  other  tracts — those  in  con- 
troversy here  among  the  latter  so  reported. 

In  the  decision  of  February  13, 1897,  in  referring  to  the  filing  of  the 
list  by  George  B.  Sargent,  it  is  said  (24  L.  D.,  163) : 

In  filing  said  list  the  surveyor-general  did  not  state  that  the  State  of  Iowa  had 
determined  through  its  proper  agents  to  accept  its  field  notes  as  a  basis  of  adjust- 
ment, but  subse(]uently,  on  March  21, 1852,  he  so  stated,  but  forwarded  no  agreement 
to  this  effect.  And  thereafter,  by  act  of  the  State  legislature,  January  13,  1853,  the 
swamp  lands  were  granted  to  the  various  counties  and  provision  was  made  for  sur- 
vey and  selection  by  county  surveyors.  So  it  appears  that  if  the  agreement  was 
entered  into  as  reported  by  letter  from  Mr.  Sargent,  this  action  npon  the  part  of  the 
legislature  was  a  repudiation  of  it. 

Upon  representation  made  to  your  office,  on  February  19,  1855,  a  communication 
was  by  your  office  addressed  to  the  Department,  asking  that  the  former  approval  of 
the  ''Sargent  list"  made  by  the  Department  upon  the  recommendation  of  the  Com- 
missioner of  the  General  Land  Office,  be  revoked,  and  thereafter,  to  wit,  on  March 
1,  1855,  said  approval  was  revoked.  Prior  to  this  time  other  lists  had  been  filed 
showing  the  swamp  lauds  claimed  by  the  State  under  the  swamp  act. 

Gounsel  in  his  argument  to  sustain  the  motion  calls  attention  to 
various  inaccuracies  alleged  to  be  contained  in  letter  ^^K"  of  October 
30, 1891,  of  your  office.  I  do  not  deem  that  these  inaccuracies  go  to 
the  question  at  issue.  The  Sargent  list  was  one  made  by  the  surveyor- 
general  of  the  State  of  Iowa  in  which  certain  land  was  returned  as 
swamp  land.  There  were  two  ways  in  which  the  State  of  Iowa  might 
assert  claim  under  the  swamp  land  act:  One  was  by  the  adoption  of 
the  field  notes  of  the  surveyor-general — ^in  other  words,  by  adopting 
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the  Sargent  list  as  a  basis  of  settlement — ^and  the  other,  by  selections 
made  in  the  field  by  its  own  agent. 

Whilst  it  appears  that  the  snrveyor-general  reported  that  the  State 
agreed  to  accept  his  field  notes  as  a  basis  of  settlement,  it  is  apparent 
from  the  record  that  such  was  not  done,  but  that  the  State,  by  agents 
in  the  field,  undertook  to  determine  what  tracts  of  land  inured  to  it 
under  the  swamp  act. 

In  this  connection  your  said  office  letter  ^^K^  states  that  Mr.  Sargent 
said — 

That  the  State,  after  long  delay,  had  concluded  to  adopt  the  field  notes  as  the 
basis  of  the  list,  hat  he  did  not  forward  any  agreement  such  as  the  other  States 
entered  into  when  the  field  notes  were  made  the  basis  of  adjnstment. 

Here  was  a  return  made  by  the  surveyor-general,  unaccompanied  by 
any  written  evidence  of  acceptance  upon  the  part  of  the  State,  followed 
shortly  thereafter  by  the  State  putting  its  agent  in  the  field  for  the 
purpose  of  selection,  and  ignoring  and  failing  to  set  up  claim  to  this 
land  under  the  Sargent  list,  so  far  as  this  record  discloses. 

Prior  to  the  confirmatory  act  of  March  3,  1857,  (11  Stat.,  251)  the 
approval  theretofore  made  by  the  Department  of  the  Sargent  list  was 
revoked,  to  wit:  on  March  1, 1855;  and  while  it  is  true  that  at  the  date 
of  the  grant  to  the  railroad  company  there  appeared  upon  your  tract 
books,  in  reference  to  the  land  in  controversy,  the  notation  ''selected 
as  swamp  March  17,  1852,"  such  statement  remaining  on  the  record 
was  without  authority  of  law,  the  approval  of  the  Department  having 
been  revoked  and  no  subsequent  claim  having  been  asserted  to  this 
land  by  the  State  under  selection  of  its  agents  in  the  field. 

Ko  good  reason  appearing  for  disturbing  the  former  decision,  it  is 
adhered  to,  and  the  motion  for  review  is  denied. 


SOriDUSRS'  ADBITIONAIi  HOM£ST£AI>-CEBTrFICATION« 

LOBENZO  D.  Ghandleb. 

The  right  of  an  alleged  assignee  of  a  soldier's  additional  homestead  right  to  a  certi- 
fication of  said  right  cannot  be  recognized  where  the  Department,  without  notice 
of  said  assignment,  has  allowed  the  soldier  to  make  an  additional  entry  in 
person. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  Septem- 
(W.  V.  D.)  ber  3, 1897,  (C.  J.  W.) 

Your  office  letter  "0^  of  February  11, 1897,  reports  a  request  made 
by  the  attorney  of  M.  J.  Wine  to  have  his  application  for  re-certification 
of  soldier's  additional  right,  in  the  name  of  Lorenzo  D.  Chandler, 
excepted  firom  the  ruling  of  the  Department  in  the  case  of  Elijah  O. 
Putman  (23  L.  D.  152),  and  you  ask  for  instructions  in  reference  thereto. 

It  seems  that  Lorenzo  D.  Ohandler,  April  13, 1866,  made  homestead 
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entry  No.  3329,  Springfield,  Missonri,  series — final  certificate  No.  1274, 
issned  Jnue  17, 1873 — eighty  acres,  which  was  duly  patented. 

On  May  10, 1875,  soldier's  additional  homestead  entry  No.  671,  final 
certificate  No.  204,  was  made  at  Susanville,  California,  under  the  pro- 
visions of  section  2306  of  the  Revised  Statutes,  for  eighty  acres — the 
S.  i  of  the  NW.  i  of  Sec.  3,  T.  27  N.,  R.  7  B.— by  Lorenzo  D.  Chandler, 
which  passed  to  patent,  but  this  patent  and  entry  were  canceled  May 
10, 1882,  by  decree  of  court,  on  the  ground  that  the  entry  was  fraudu- 
lently obtained.    (See  13  C.  L.  O.,  167). 

Od  June  6, 1882,  Heylmun  and  Kane,  acting  for  M.  J.  Wine,  filed  an 
application  for  the  issuance  of  a  certificate  of  additional  right  in  Chand- 
ler*8  name.  No  assignment,  no  notice  of  assignment,  and  no  power  of 
attorney  accompanied  this  application. 

November  2, 1885,  D.  K.  Sickels  filed  an  application  for  issuance  of 
similar  certificate  in  Chandler's  name,  together  with  a  power  of  attorney, 
executed  by  Chandler,  October  27, 1885,  authorizing  Sickels  to  prose- 
cute Chandler's  claim  for  additional  homestead.  April  2, 1886,  Sickels 
and  Hickox  asked  that  Chandler  be  allowed  to  make  an  additional 
entry  in  person,  under  the  provisions  of  departmental  circular  of  Feb- 
ruary 13, 1883.  May  19,  1886,  it  was  held  by  your  office  that  Chandler 
could  exercise  his  right  to  make  additional  entry  in  person.  On  July 
19, 1886,  Heylmun,  surviving  partner  of  Heylmun  and  Kane,  appealed 
from  that  decision  but  the  appeal  was  subsequently  dismissed  by  the 
Department  (7  L.  1).,  356).    In  the  decision  it  was  said: 

PendiDg  this  appeal,  it  appears  from  the  records  of  your  ofSce,  Chandler  went  to 
the  local  office  at  Lamar,  Colorado,  and  there  on  September  1, 1887,  made  his  addi- 
tional entry  in  person. 

This  action  on  his  part  makes  it  unnecessary  to  consider  farther  his  application 
for  certificate. 

As  the  certificate  would  be  only  the  evidence  of  his  right  to  make  entry,  it  is  plain 
that  its  issuance  now  would  not  serve  him,  as  he  has  already  exercised  the  right.  No 
judgment  on  the  question  of  his  right  to  certification,  therefore,  will  be  rendered. 

Appellant  Heylmun  complains  of  the  substitution  by  Chandler  of  other  attorneys, 
without  notice  to  him.  This  however  is  a  matter  between  client  and  attorney,  and 
raises  questions  which  it  is  not  deemed  appropriate  for  the  Department  to  consider, 
the  fact  being  that  applicant,  having  exercised  his  right,  has  removed  the  basis  of 
his  claim  for  certification. 

That  case  was  closed  October  29,  1888,  and  no  further  steps  were 
taken  until  December  10,  1895,  when  the  matter  was  called  up  by  the 
letter  of  Mr.  Hazelton,  attorney  for  Wine,  who,  it  is  alleged,  is  a  bona 
fide  purchaser  of  Chandler's  right,  by  assignment.  July  21, 1896,  Mr. 
Hazelton,  as  such  attorney,  filed  two  powers  of  attorney  executed  by 
Chandler  to  Wine,  dated  respectively  May  29, 1882,  and  June  6, 1887. 
These  powers  of  attorney  authorize  Wine  to  locate  lands  under 
Chandler's  additional  right  and  to  sell  such  land,  and  are  coupled  with 
an  interest  in  Wine  which  is  declared  to  be  irrevocable. 

While  the  right  to  an  additional  entry  has  in  fact  been  ezerciaed  by 
Chandler,  no  certificate  of  the  right  was  ever  issued,  and^  as  held  in 
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the  case  of  Elijah  Patnmn,  no  such  certification  was  necessary.  The 
entry  of  eighty  acres  by  Chandler  at  Lamar,  Colorado,  which  passed 
to  patent  February  2, 1889,  exhausted  his  right  to  an  additional  entry. 

The  fact  of  assignment  and  the  x)0wer8  of  attorney  on  which  Wine 
relies  were  not  made  known  to  your  office  until  after  the  additional 
right  had  been  so  exercised  by  the  soldier.  Under  the  ruling  in  the 
Walker  case  (25  L.  D.,  119)  Wine  is  not  entitled  to  the  certification 
asked,  for  the  reason  that  his  claim  under  the  assignment  was  not 
made  or  asserted  until  after  Chandler  had  in  person  exhausted  the 
right  to  an  additional  entry.  If  Chandler  had  been  allowed  to  make 
the  additional  entry  after  the  assertion  of  Winers  claim  under  the 
assignment  a  controversy  might  arise  whether  another  entry  could  now 
be  made  by  Wine  under  the  assignment,  or  whether  he  would  have  his 
remedy  only  against  Chandler  or  the  land  so  additionally  entered  by 
Chandler,  or  whether  he  would  be  without  remedy;  but  no  such  ques- 
tion is  presented  in  this  case,  and  no  decision  thereof  is  now  necessary; 
neither  was  it  intended  to  determine  that  question  in  the  Walker  case, 
»upra» 

There  is  nothing  in  the  record  to  authorize  this  case  to  be  excepted 
from  the  ruling  in  the  case  of  Elijah  C.  Putman,  and  the  request  is 
denied. 


SOLI>£EBS>    HOMI»rEAJ>-MINOR-COMPLLAN^CK    WITH    liAW. 

LABATHX  V.   BOBOBDS. 

The  validity  of  a  soldier's  homestead  entry,  regularly  made  on  behalf  of  a  minor  by 

his  curator,  is  not  affected  by  the  unauthorized  agreement  of  said  curator  to 

convey  the  title,  when  acquired,  to  another  person. 
The  cultivation  and  improvement  of  the  land  covered  by  such  entry  procured  by  the 

curator,  in  such  a  case,  may  be  deemed  a  sufficient  compliance  with  the  law  as 

construed  by  the  circular  regulations  then  hi  force. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  Septem- 
(W.  V.  D.)  her  5, 1897,  (E.  B.,  Jr.) 

On  November  22, 1894,  Charles  Love,  minor  orphan  child  of  William 
Love,  by  E.  M.  Bobords,  curator,  made  homestead  entry  No.  17,151, 
under  section  2307  of  the  Revised  Statutes,  for  lots  1,  2  and  3,  of  section 
6,  T.  44  N.,  B.  15  W.,  St.  Cloud,  Minnesota,  land  district.  On  March  23, 
1896,  Seymour  Labathe  initiated  a  contest  against  said  entry,  charging, 
in  substance,  that  the  same  was  unlawful  and  fraudulent  in  that  it  was 
made  by  said  Bobords  in  collusion  with  one  Lyman  M.  Linnell  in  pur- 
suance of  a  corrupt  agreement  between  them  to  secure  title  to  the  land 
above  described  by  means  of  the  homestead  right  of  the  said  Charles 
Love,  for  their  own  sole  gain  and  advantage,  in  fraud  both  of  the  right 
of  said  Charles  Love  and  against  the  United  States;  and  that  there 
had  never  been  any  settlement  or  improvement  on  the  land  nor  any 
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caltivatioQ  thereof  by  said  Bobords  or  said  Charles  Love,  nor  by  any 
one  in  the  interest  of  the  latter. 

A  hearing  was  duly  had  October  1, 1896,  and  from  the  testimony 
adduced  thereat  the  local  office,  on  November  13,  following,  found  in 
favor  of  contestant,  and  recommended  the  cancellation  of  the  entry. 
On  appeal  by  Bobords,  your  office,  on  January  23, 1897,  affirming  the 
decision  of  the  local  office,  decided  that  Bobords  made  the  entiy  fraudu- 
lently; that  he  had  no  authority,  as  curator  of  Charles  Love,  to  make 
the  entry,  and  was  not  acting  in  the  interest  of  said  Love,  but  sought  to 
acquire  title  to  the  land  for  his  own  use  and  benefit;  and  the^fore  held 
the  entry  for  cancellation.  Bobords'  appeal,  in  which  he  assigns  error 
upon  each  ground  of  the  decision  of  your  office,  brings  the  case  here. 

It  appears  that  Charles  Love,  in  whose  behalf  this  entry  was  made, 
was  born  August  28,  1875;  that  he  was  the  sou  of  William  Love,  who 
served  as  a  private  soldier  in  the  war  of  the  rebellion  in  Company  ^^B'', 
39th  Begiment  of  Iowa  Infantry,  from  August  11, 1862,  to  June  5, 1865; 
that  the  father,  William  Love,  died  about  September  10, 1876,  leaving 
a  widow,  the  mother  of  Charles  Love;  that  the  widow  remarried  in 
1877,  and  died  in  June,  1894;  that  on  July  28, 1894,  said  £.  M.  Bobords 
was  appointed  curator  of  the  estate  of  said  Charles  Love,  a  minor  and 
person  of  weak  mind,  and  residing  in  Greene  county,  Missouri,  by  the 
probate  court  of  said  county;  and  that  at  the  date  of  said  entry  said 
Charles  Love  was  the  only  minor  child  of  said  William  Love,  and  when 
this  contest  was  initiated  was  an  inmate  of  the  i)oor  house  in  said 
county  and  had  been  there  for  some  time  previous. 

It  further  appears  that  prior  to  the  date  of  said  entry  said  Bobords 
eutered  into  an  oral  agreement  with  said  Linnell  to  the  effect  that  the 
latter  was  to  cultivate  and  improve  the  land  above  described  in  behalf 
of  said  minor,  and  that  after  title  to  the  same  had  been  perfected  under 
said  entry,  Bobords  was  to  sell  the  same  to  Linnell  for  live  dollars  per 
acre;  and  tha^  within  six  months  from  the  date  of  8aid  entry  Linnell, 
pursuant  to  his  agreement  with  Bobords,  had  a  house  built  on  the  land 
and  three  quarters  of  an  acre  of  the  land  prepared  for  cultivation  and 
part  of  it  planted  in  garden  vegetables. 

This  entry  appears  to  have  been  regularly  made  in  behalf  of  said 
minor.  It  was  not  necessary,  as  seems  to  be  contended  in  behalf  of 
the  contestant,  that  before  making  the  same,  Bobords,  as  curator, 
should  have  secured  an  order  from. the  probate  court  as  authority  there- 
for. It  was  part  of  his  duty  as  curator,  without  such  order,  to  assert 
the  minor's  homestead  right  and  duly  prosecute  the  same  to  entry  and 
patent  for  the  sole  benefit  of  the  soldier's  orphan  child.  The  agree- 
ment with  Linnell  to  sell  him  the  land,  was  in  violation  of  the  home- 
stead law,  and  fraudulent  on  the  part  of  Bobords;  but  with  that  the 
minor  had  nothing  to  do.  He  was  not  in  any  sense  a  parly  to  it.  fie 
knew  nothing  of  it;  and  even  if  such  an  agreement  had  been  otherwise 
lawful,  it  could  have  no  validity  without  the  previous  order  or  subse- 
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qnent  approval  of  the  probate  court.  It  had  neither.  It  was  the 
wholly  unauthorized  personal  act  of  Eobords,  and  without  legal  effect 
upon  the  homestead  right  of  his  ward.  As  an  attempt  at  fraud,  or  act 
of  bad  faith,  it  can  in  no  way  be  imputed  to  the  minor. 

Neither  the  guardian  nor  his  ward,  the  child  of  a  soldier,  is  required 
to  reside  upon  a  homestead  made  under  section  2307  of  the  Revised 
Statutes  (Lamb  v.  Ullery,  10  L.  D.,  528;  and  see  also  case  of  Ella  I. 
Dickey,  22  L.  D.,  351). 

In  discussing  the  meaning  of  the  word  ^^  settlement,"  as  used  in  said 
seetiou  2307,  the  Department  said,  in  the  Dickey  case: 

In  the  section  under  oonsideration  it  seems  to  have  been  the  intention  of  Congress 
to  require  of  the  mridow  or  guardian  some  personal  connection  with  the  land,  though 
the  requirement  of  residence  was  avoided. 

To  this  conclusion;  then,  we  come,  that  the  widow  of  a  deceased  soldier  or  sailor, 
who  ma^es  homestead  entry  under  the  provisions  of  section  2307  of  the  Revised  Stat- 
utes, must  identify  herself  with  the  tract  claimed  by  some  personal  act  thereon 
indicative  of  her  claim,  but  need  not  reside  on  the  land. 

But  it  was  not  shown  in  that  case  that  the  claimant  had  identified 
herself  with  the  land  by  any  personal  act  thereon,  and,  quoting  from 
general  circular  instructions  of  1884,  1889,  and  1892,  it  was  further 
said: 

"If  the  land  is  cultivated  in  good  faith  the  law  wiU  be  regarded  as  substantially 
complied  with."  This  is  the  information  that  the  Department  has  given  to  the 
public  through  the  medium  of  its  general  circulars,  and  with  the  law  as  thus  con- 
strued Mrs.  Dickey  has  strictly  complied. 

A  departmental  construction  of  a  statute,  until  revoked  or  overruled,  has  all  the 
force  and  effect  of  law,  and  acts  performed  thereunder  are  entitled  to  protection. 
Mary  R.  Leonard,  9  L.  D.,  189. 

The  general  circular  issued  October  30, 1895  (page  24),  the  latest 
issued,  contains  the  same  language  last  above  quoted.  In  the  case  at 
bar  it  is  not  shown  whether  said  Bobords,  as  curator,  ever  identified 
himself  with  the  land  by  any  personal  act  thereon.  Labathe's  contest 
affidavit  alleges  that  Bobords  made  no  settlement,  but  Labathe  did 
not  prove  that  this  allegation  is  true.  Bobords  procured  the  cultiva- 
tion of  the  land  and  the  placing  of  improvements  thereon  as  above 
indicated,  and  these,  under  the  circumstances,  and  following  the  rule 
cited  and  approved  in  the  Dickey  case,  will  be  deemed  a  sufficient 
compliance  with  law  in  the  case  of  this  needy  and  weak-minded  soldier's 
orphan,  whose  rights  are  entitled  to  the  utmost  consideration  and  pro- 
tection the  government  is  able  to  afford  them,  whether  it  be  against 
the  neglect  or  the  rapacity  of  his  guardian. 

The  decision  of  your  office  is  reversed.    The  contest  is  dismissed, 
and  the  entry  will  remain  intact.    It  is  suggested  that  you  send,  by 
registered  mail,  a  copy  of  this  decision  to  the  said  probate  court* 
2670— VOL  2& ^14 
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BEPATMENT-ERBONEOUS  CANCELLATION. 

Falk  Steinhabdt. 

If  an  entry  on  the  proofs  presented  is  properly  allowed,  and  on  sabseqnent  inresti- 
gation  is  canceled,  the  fact  that  snch  cancellation  is  erroneous,  under  a  changed 
oonstmction  of  the  law,  will  not  justify  repayment. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  Septem- 
( W.  V.  D.)  her  5, 1897.  (C.  J.  G. ) 

On  August  25, 1883,  Falk  Steinbardt  made  timber  land  entry  for  the 
SB.  i  of  Sec.  20,  T.  6  N.,  B.  3  W.,  Oregon  City  land  district,  Oregon. 

The  said  entry  was  allowed  on  the  sworn  statement  of  the  entryman 
^Hhat  said  land  is  unfit  for  cultivation,  and  valuable  chiefly  for  its 
timber." 

On  September  11,  1886,  after  a  hearing  had  upon  the  report  of  a 
special  agent,  your  office  held  said  entry  for  cancellation  on  the  ground 
^Hhat  the  land  is  not  such  as  is  subject  to  entry  under  the  act  of  June 
3, 1878."  No  appeal  wa^  taken  from  your  said  office  decision  and  the 
entry  was  finally  canceled. 

Subsequently  Steinhardt  made  application  for  repayment  of  the 
purchase  money,  to  wit,  the  sum  of  9400.00,  paid  by  him  on  his  said 
entry. 

On  January  20, 1887,  your  office  denied  said  application  on  the  ground 
that  the  entry  was  canceled  as  being  fraudulent. 

Steinhardt  appealed,  and  this  Department,  on  July  7, 1888  (7  L.  D., 
10),  affirmed  the  decision  of  your  office,  holding  as  follows  (syllabus) : 

Repayment  wiU  not  be  allowed  when  a  timber  land  entry  is  canceled  because  the 
land  is  not  subject  thereto,  and  it  appears  that  the  preliminary  afBdayit  was  made 
without  examination  of  the  land  or  knowledge  of  its  condition. 

On  May  15, 1896,  the  local  office  transmitted  a  second  application  of 
Steinhardt  for  repayment  of  the  purchase  money,  which  your  office,  on 
May  25, 1896,  declined  to  approve  on  the  ground  that  Steinhardt's  first 
application  had  been  denied  by  your  office,  and  upon  appeal  the  said 
denial  had  been  affirmed  by  this  Department. 

Steinhardt  has  again  appealed  to  this  Department.  His  second 
application  for  repayment,  as  set  forth  in  the  brief  accompanying  the 
said  appeal,  is  based  upon  the  decision  of  the  supreme  court  in  the  case 
of  United  States  v.  Budd  (144  U.  S.,  154),  and  the  decision  of  this 
Department  in  the  case  of  E.  O.  Masten  (22  L.  D.,  337). 

The  act  of  June  16,  1880  (21  Stat.,  287),  which  authorizes  repayment 
to  be  made  in  certain  specified  cases,  is  as  follows : 

In  all  cases  where  homestead  or  timber-culture  or  desert-land  entries  or  otilier 
entries  have  heretofore  or  shall  hereafter  be  canceled  for  conflict,  or  where,  ftom  any 
cause,  the  entry  has  been  erroneously  allowed  and  can  not  be  confirmed,  the  Seoretazy 
of  the  Interior  shall  cause  to  be  repaid,  etc 
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It  is  very  apparent  that  the  entry  in  question  was  not  ^'canceled  for 
conflict.''  By  reference  to  the  case  of  Christopher  W.  McKelvey  (24 
L.  D.J  530),  and  the  cases  cited  therein,  it  will  be  observed  that  it  has 
been  and  is  the  opinion  of  the  Department  that  the  words  "erroneously 
allowed"  clearly  refer  to  an  act  of  the  government.  In  that  ease  the 
following  language,  which  by  analogy  is  peculiarly  applicable  to  the 
case  under  consideration,  was  employed: 

McKel^ey's  desert-land  entry  was  not  ''erroneoaaly  allowed.'*  Upon  the  showing 
made  by  McKelvey  and  his  witnesses  in  1887,  the  local  officers  were  bound  by 
law  to  allow  the  entry.  They  wonld  have  erred  if  they  had  not  allowed  it.  The 
eutry  was  based  upon  McKelvey's  allegation  that  the  land  was  desert  in  character. 
The  subsequent  proceedings  developed  that  the  land  was  not  desert  in  character, 
and  that  it  would  produce  agricultural  crops  without  artificial  irrigation.  This 
demonstrated  that  the  entry  was  wrongfully  obtained  by  the  entrymauy  but  it  fell 
far  short  of  demonstrating  that  the  entry  was  ''erroneously  allowed"  by  the  officers 
of  the  land  department.  They  acted  upon  the  proof  presented  by  the  entryman. 
The  proofs  presented  required  the  allowance  of  the  entry.  The  error  in  the  transac- 
tion was  in  the  presenting  of  sach  proof  by  the  entryman,  and  not  in  the  action 
thereon  by  the  land  office. 

The  deduction  from  the  departmental  decision  just  quoted  is,  that 
Steinhardt's  entry  was  properly  allowed  upon  the  proof  presented  by 
him,  and  under  the  decision  of  the  supreme  court  in  the  Budd  case 
might  have  been  confirmed.  Hence,  in  the  light  of  said  supreme  court 
decision  the  entry  was  not  *^ erroneously  allowed,''  but  was  erroneotisly 
canceled.  In  the  case  of  £.  O.  Masten  (supra),  as  in  the  case  at  bar, 
the  eutry  was  properly  allowed  upon  the  proof  presented,  but  under 
the  changed  construction  of  the  law,  was  erroneously  canceled.  The 
Department,  without  considering  the  specified  cases  in  which  repay- 
ment is  authorized  under  the  act,  and  on  the  ground  that  fraud  had 
not  been  proven,  held  that  Masten  was  entitled  to  have  his  purchase 
money  repaid  to  him.  But  in  the  recent  case  of  George  A.  Btone  (25 
L.  D.,  Ill),  the  decision  in  the  case  of  10.  C.  Masten  was  held  to  be 
wrong,  and  was  expressly  overruled.  In  Stone's  case  the  first  decision, 
which  was  reaffirmed,  is  thus  described: 

The  effect  of  the  decision  sought  to  be  reversed  is  that  where  the  land  entered  is 
not  of  the  character  contemplated  by  the  law  under  which  the  entry  is  made,  but  is 
expressly  represented  by  the  entryman  to  be  of  that  character,  and  the  allowance 
of  the  entry  is  procured  by  such  representation,  the  entry  is  wrongfully  procured 
and  is  not  ''erroneously  allowed''  within  the  meaning  ef  the  repayment  law. 

For  the  reasons  stated  herein  and  in  the  departmental  cases  cited, 
your  office  decision  of  May  25, 1896,  declining  to  approve  Steinhardt's 
second  application  for  repayment,  is  hereby  affirmed. 
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AUkSKAN  .LANDS-POS8ES80BT  RIGHTS-OCCUPANCY. 

Naval  Eesebyation. 

The  protection  extended  to  poflseasory  rights  by  section  8,  act  of  May  17, 1884,  is 
limited  to  lands  actnally  used,  occapied,  or  claimed,  at  the  date  of  said  act. 

The  mere  occapancy  of  Alaskan  lands,  for  the  purpose  of  trade  or  manufactare,  does 
not  confer  npon  the  occupant  any  right  in  the  land,  as  againet  the  government, 
that  will  constitute  a  legal  obstacle  to  the  reservation  of  the  land  so  ocoapied 
for  naval  purposes. 

Acting  Secretary  Ryan  to  the  Secretary  of  the  Ufavy^  September  4, 1897, 
(W.  V.  D.)  (W.  M.  W.) 

On  May  6, 1897,  yoa  addressed  a  communication  to  this  Department 
respecting  the  enlargement  of  the  naval  reservation  at  Sitka,  Alaska. 
The  original  reservation  referred  to  was  established  by  executive  order, 
dated  June  21,  1890,  but  its  boundaries  were  modified  and  its  area 
somewhat  reduced  by  the  President's  order  of  November  14, 1896  (29 
Stat.,  883).  It  appears  from  your  letter  and  the  papers  accompanying 
it  that  there  is  not  land  enough  at  Sitka  under  the  control  of  the  Navy 
Department  to  meet  the  requirements  of  the  service  at  that  place,  and 
that  it  is  of  urgent  importance  that  an  addition  be  made  to  the  reser- 
vation, in  order  that  a  suitable  site  may  be  afforded  for  certain  public 
buildings  required  for  use  as  officers'  quarters  there,  for  which  an 
appropriation  has  recently  been  made  by  Congress. 

With  your  letter  you  enclosed  a  tracing,  showing  the  United  States 
naval  reservation  at  Sitka  as  changed  by  the  President's  proclamation 
of  November  14, 1896,  and  also  showing  the  tract  which  it  is  desired 
to  have  added  to  said  reservation ;  said  tract  is  marked  on  said  tracing 
^^lot  20-a,"  and  adjoins  the  existing  naval  reservation  on  the  southeast, 
and  is  reported  to  be  an  available  site  for  the  buildings  desired.  The 
tract  proposed  to  be  incori>orated  in  the  existing  naval  reservation  at 
Sitka  is  at  present  (Claimed  by~  occupants  thereof.  Kespecting  such 
occui)ancy  your  letter  says : 

The  iu formation  possessed  by  this  Department  on  the  subject  is  to  the  effect  that 
on  a  date  not  given,  but  subseiiueut  to  1890,  Julius  C.  Koosher,  formerly  apothecary 
of  the  U.  S.  Pinta,  built  a  shanty  on,  and  enclosed  the  tract,  but  no  record  of  this 
occupation  was  made;  the  first  record  found  is  that  of  a  quitclaim  deed  from  J.  C. 
Koosher  to  W.  G.  Jack,  dated  August  3,  1892;  and  that  the  tract  has  subsequently 
been  and  is  still  occupied,  by  Read  and  Jack,  who  have  erected  a  two-«t-ory  frame 
building,  for  store  purposes,  thereon.  This  store  building  is  represented  to  be  iu 
good  condition,  and  its  value  is  estimated  at  $1,500. 

You  recommend: 

» 

That  a  proclamation  be  drafted  in  your  (this)  department,  for  submission  to  the 
President,  setting  apart  for  naval  uses,  and  as  an  addition  to  the  U.  S.  naval  reser- 
vation at  Sitka,  Alaska,  said  tract  of  land  described  by  metes  and  bounds  as  fol- 
lows: Beginning  at  a  stake  at  the  southeantern  corner  of  lot  20,  occupied  by  the 
barracks  building,  the  property  of  the  United  States  Marine  Corps,  and  situated  on 
the  notth  side  of  what  is  known  as  the  parade  gpround,  and  rnnning  east  12  degrees, 
30  minutes  south  39  feet,  thence  north  27  degrees,  30  minutes  east  76  feet,  thence 
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west  27  de^ees,  thirty  minates  north  39  feet,  2  inches,  thence  south  26  degrees,  30 
minatee  west  86  feet  to  the  point  of  commencement,  said  tract  being  situated  in  the 
town  of  Sitka,  Alaska. 

Yon  ask  to  be  advised  if  there  is  any  obstacle  to  carrying  ont  yonr 
recomniendatiou. 

Yonr  letter  and  accompanying  papers  were  referred  to  the  Comniis- 
siouer  of  the  General  Land  Office  for  report.  On  May  19, 1897,  the 
Assistant  CommissioDer  made  snch  report,  and  called  attcDtion  to,  and 
enclosed  a  copy  of,  general  order  No.  6,  issued  by  Brevet  Major  General 
Davis,  dated  at  New  Archangel,  Alaska  Territory,  December  1, 1867, 
in  which  it  was  annoonced, 

that  jintil  such  time  as  the  government  of  the  United  States  shaH  decide^  through 
the  proper  agents,  what  locations  and  amount  of  land  may  be  required  for  govern- 
ment and  territorial  purposes,  the  following  reserves  are  hereby  declared,  and  the 
military  authorities  will  hold  and  use  them  as  suoh. 

The  order  is  divided  into  three  paragraphs.  The  Commissioner  of 
the  General  Land  Office  caused  the  lines  of  the  reservation  made  by 
General  Davis's  order  to  be  outlined  on  the  plat  submitted  by  your 
Department  as  approximately  as  can  be  determined  from  data  in  his 
office.  An  examination  of  said  plat  shows  that  much  the  greater  por- 
tion of  lot  20,  as  reserved  by  the  President  June  21, 1890,  is  included 
within  the  second  paragraph  of  General  Davis's  order,  and  that  more 
than  half  of  "lot  20-a,''  now  proposed  to  be  reserved  as  an  addition  to 
"lot  20,"  is  likewise  within  General  Davis's  reservation.  Copies  of  the 
Commissioner's  report  and  General  Davis's  general  order  No.  G  are  here- 
with enclosed. 

The  conclusion  which  is  hereinafter  stated  renders  it  unnecessary 
for  me  to  consider  or  determine  the  effect  of  General  Davis's  order, 
but  since  a  part  of  "lot  20-a''  is  included  in  the  military  reserva- 
tion intended  to  be  established  by  that  order,  you  may  prefer  to 
submit  the  matter  to  the  Secretary  of  War  for  his  consideration  and 
recommendation. 

On  the  5th  of  June,  1897,  your  Department  transmitted  a  communi- 
cation from  Hon.  George  C.  Perkins,  enclosing  a  protest  by  A.  Gerber- 
ding  and  Co.  against  the  proposed  extension  of  said  reservation  over 
the  tract  in  question,  on  the  ground  that  said  firm  "is  the  owner  by 
purchase"  of  said  tract  and  valuable  buildings  thereon,  and  closing 
by  saying  that;  "If  the  Navy  Department  requires  this  i)roperty,  it 
can  be  purchased  at  $3,000 — cost  of  lot  and  buildings." 

The  matter  was  referred  to  the  Commissioner  of  the  General  Land 
Office  for  a  report  as  to  whether  the  tract  in  question  has  been  disposed 
of  by  the  United  States. 

Under  date  of  July  14,  1897,  the  Commissioner  reported:  "That  the 
tract  of  land  in  question  is  within  the  town  of  Sitka,  but  no  entry  or 
application  to  make  entry  of  said  tract  has  been  received  at  this  office." 
A  copy  of  said  report  is  herewith  enclosed. 
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On  July  22, 1897,  counsel  for  A.  Gerberding  and  Co.  aaked  for  time 
to  be  beard  and  to  have  their  objections  to  the  proposed  reservation 
considered;  thereupon  counsel  was  given  thirty  days  to  make  a  show- 
ing and  file  argument  in  support  of  Gerberding  and  Company's  protest. 

On  the  23d  day  of  August,  1897,  counsel's  statement  and  argument 
on  behalf  of  A.  Gerberding  and  Go.  were  received  by  the  Department. 
It  is  contended  that  the  application  of  the  Navy  Department  should 
not  be  granted,  for  the  following  reasons: 

First :  That  snob  action  as  is  reqaested  would  be  anwarranted  by  law  and  could 
result  only  in  litigation. 

Second:  That  such  action  would  be  highly  inexpedient  as  tending  to  unsettle 
almost  all  of  the  titles  to  land  in  the  Territory  of  Alaska. 

Third :  That  such  action  has  not  been  shown  to  be  really  necessary,  and  in  the 
absence  of  such  necessity  grave  hardships  should  not  be  inflicted  on  innocent  persons. 

The  facts  upon  which  Gerberding  and  Go.  claim  the  tract  are  stated 
by  their  counsel,  substantially,  as  follows: 

In  1891  the  lot  in  question  was  in  the  possession  of  one  Koosher,  a 
naturalized  citizen,  who  built  a  small  house  on  it.  In  1893  Koosher 
sold  to  R.  E.  Jack;  in  1893  Jack  erected  a  store  building  on  the  lot, 
costing  $2,200.  In  1896  Jack  conveyed  it  to  Beid,  Reid  to  Graf,  and 
Graf  to  William  Baehr,  Jr.,  who  is  a  partner  in  the  firm  of  A.  Gerberd- 
ing and  Co.,  for  whom  he  holds  the  property.  As  to  the  time  the  lot 
was  first  occupied  by  Koosher,  the  claim  of  the  protestants  does  not 
materially  conflict  with  the  facts  submitted  by  your  Department. 

In  support  of  the  protest,  it  is  contended  that  the  act  of  May  17, 1884 
(23  Stat.,  24),  debars  the  executive  branch  of  the  government  from 
making  the  additional  reservation  now  sought  to  be  made.  The  case  of 
Miller  v,  Brackett  (47  Fed.  Kep.,  547),  district  court  of  Alaska,  is  relied 
upon  by  protestants  as  sustaining  their  contention.  That  was  a  case  of 
ejectment  to  recover  the  possession  of  certain  premises  in  the  town  of 
Juneau,  Alaska.  ^^ISo  proof  was  made  that  the  premises  were  ever 
reserved  by  the  government  for  military  or  other  purposes." 

As  applied  to  controversies  between  private  persons,  the  correctness 
of  this  decision  may  not  be  open  to  serious  objection,  but  as  applied  to 
the  rights  of  the  United  States  to  the  possession  of  public  lands  in 
Alaska,  this  Department  would  not  feel  bound  by  it,  nor  advise  it  to  be 
followed. 

The  8th  section  of  the  act  of  May  17, 1884  (23  Stat.  24),  created  the 
district  of  Alaska  a  land  district  of  the  United  States,  extended  thereto 
the  laws  of  the  United  States  relating  to  mining  claims,  and  the  rights 
incident  thereto,  and  provided : 

That  the  Indians  or  other  persons  in  said  district  shaU  not  be  disturbed  in  the 
possession  of  any  lands  actually  in  their  use  or  occupation  or  now  claimed  by  them, 
but  the  terms  under  which  such  persons  may  acquire  title  to  such  lands  is  reserved 
for  future  legislation  by  Congress.  But  nothing  contained  in  this  act  shall  be  con- 
strued to  put  in  force  in  said  district  the  general  land  laws  of  the  United  States. 

This  is  claimed  by  protestants  as  prohibiting  the  executive  branch 
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of  the  government  from  reserving  for  public  uses  public  lauds  in  Alaska 
now  used,  occupied  aud  claimed,  but  neither  used,  occupied  nor  claimed 
at  the  date  of  that  act. 

The  language  of  the  act  does  not  justify  the  contention  of  protestants. 
It  is  not  necessary  to  determine  what  the  rights  of  protestants  would 
be  ha<l  they  been  using,  occupying  or  claiming  the  land  in  question  at 
the  time  said  act  was  passed,  for  they  only  claim  to  have  been  using  aud 
occupying  the  tract  in  question  since  October  19, 1896,  and  that  those 
under  whom  they  claim  first  occupied  the  lot  in  1891,  some  seven  years 
after  the  act  of  1884  was  passed.  By  said  act  Congress  evidently 
intended  to  protect  and  preserve  rights  to  lands  actually  used,  occupied 
or  claimed  at  the  date  of  the  act.  There  is  nothing  in  the  language  of 
the  act  to  indicate  that  Congress  intended  to  invite  settlement  upon  the 
public  lands  in  Alaska;  on  the  contrary,  it  expressly  excluded  the 
general  land  laws  from  operation  there. 

Section  11  of  the  act  of  March  3, 1891  (26  Stat.,  1095, 1099),  provides 
that  until  otherwise  ordered  by  Congress  lands  in  Alaska  may  be 
entered  for  townsite  purposes,  for  the  several  use  and  benefit  of  the 
occupants  of  such  townsites,  by  such  trustee  or  trustees  as  may  be 
named  by  the  Secretary  of  the  Interior.  Lot  20-a  is  in  the  town  of 
Sitka,  but  no  entry  has  been  made  of  any  townsite  for  the  benefit  of 
the  residents  of  that  town.  It  should  be  here  stated  that  Sitka  is  not 
an  incorporated  town  and  has  no  municipal  existence. 

Section  12  of  said  act  provides  that  certain  applicants  <<now  or  here- 
after in  possession  of  and  occupying  public  lands  in  Alaska,  for  the 
purpose  of  trade  or  manufacture,  may  purchase  not  exceeding  one 
hundred  and  sixty  acres.'' 

Section  13  provides  tbr  the  surveying,  payment  therefor,  and  the 
issuance  of  patents  for  such  lands. 

This  land  in  lot  20-a  has  not  been  purchased,  and  so  far  as  this 
Department  is  advised  no  application  has  ever  been  made  to  purchase 
the  same. 

The  statute  permitting  the  purchase  of  public  lands  in  Alaska  occu- 
pied for  trade  or  manufacture,  is,  for  the  purpose  of  the  question  here 
presented,  quite  similar  to  the  pre-emption  law  which  permitted  the 
settlement  and  occupation  of  public  lands  with  a  view  to  their  subse- 
quent purchase.  It  was  repeatedly  ruled  and  became  well  established 
that  the  mere  occupation  and  improvement  of  public  lands  with  a  view 
to  purchase  under  the  pre-emption  law,  did  not  confer  upon  the  settler 
any  right  in  the  land  as  against  the  United  States,  Frisbie  v.  Whitney 
(9  Wall.,  187);  Tosemite  Valley  case  (15  Wall.,  77). 

In  Grisar  v,  McDowell  (6  Wall.,  381),  the  supreme  court  says: 

From  an  early  period  in  the  history  of  the  government  it  has  been  the  practice  of 
the  President  to  order,  from  time  to  time,  as  the  exigencies  of  the  public  service 
reqairedy  parcels  of  land  belonging  to  the  United  States  to  be  reserved  from  sale  and 
set  apart  for  pnblio  uses.  The  authority  of  the  President  in  this  respect  is  recog- 
nised in  avmerous  acts  of  Congress. 
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The  authority  on  the  part  of  the  Presideut  was  considered  by  the 
Attorney  General  in  an  opinion  rendered  July  15,  1881  (17  Op.  A.  G^ 
160),  wherein  it  was  held  that  the  occupation  and  iinproveuieut  of  the 
land  in  question  by  pre-emptors  who  had  not  paid  for  or  entered  the 
land  could  not  prevent  the  inclusion  of  the  same  in  a  reservation  by 
executive  authority. 

From  a  careful  consideration  of  all  the  questions  presented  by  the 
protest  of  A.  Gerberding  and  Oo.,  I  conclude  that  such  protest  presents 
no  legal  objection  sufficient  to  debar  the  President  from  ordering  the 
additional  reservation  asked,  if  in  his  judgment  this  tract  is  required 
for  such  public  purpose.  The  occupation  and  improvements  of  the 
protestants,  while  constituting  no  legal  obstacle  to  the  reservation,  will 
no  doubt  receive  due  consideration  in  determining  whether  this  par- 
ticular tract  should  now  be  taken  for  the  purpose  named. 

You  ask  that  a  proclamation  be  drafted,  for  submission  to  the  Presi- 
dent, setting  apart  the  parcel  of  land  in  question  as  an  addition  to  the 
United  States  Naval  Beservation  at  Sitka,  Alaska. 

The  original  naval  reservation  at  Sitka  was  made  by  an  executive 
order  signed  by  President  Harrison.  This  manner  is  less  formal  than 
by  proclamation,  and  answers  the  same  purpose.  Herewith  I  submit  a 
draft  of  an  executive  order,  which  should  be  endorsed  upon  or  securely 
attached  to  your  letter  of  May  6,  1897,  requesting  the  additional  reser- 
vation to  be  ma<le.  After  it  is  signed  by  the  President,  your  letter, 
with  the  executive  order  and  the  tracing  showing  the  reservation,  sub- 
mitted with  your  letter,  should  be  returned  to  this  Department  for 
transmission  to  the  General  Land  Office,  to  be  noted  on  the  records  of 
that  office. 


MINT^O  CLAIM— PB0TEST—N0TICB-«UPERVT80RY  ACTION. 

GOWDT  ET  AL.  V.  KiSMET  GOLD  MINING  OO. 

A  proteBtant  againat  a  mineral  applioatioD,  who  fails  to  file  hie  protest  witbm  the 
statutory  period;  will  uot  be  heard  to  say  that  he  had  no  notice  of  said  applioa- 
tion,  where  due  notice  thereof,  as  required  by  the  statute  and  regulations  there- 
under, has  been  given. 

The  Secretary  of  the  Interior  should  not  take  action,  under  his  supervisory  authority, 
on  the  application  of  parties  that  have  had  fuU  opportunity  to  protect  their  rights 
under  the  statutes  and  regulations. 

Acting  Secretary  Ryan  to  the  Commiisioner  of  the  Oeneral  Land  Office^ 
(W.  V.  D.)  September  6j  1897.  (P.  J.  O.) 

• 

The  history  of  this  case  will  be  found  in  22  L.  D.,  624,  and  24  Id.,  191. 
For  the  purpose  of  disposing  of  this  petition,  it  is  only  necessary  to 
briefly  state  such  facts  as  will  make  the  present  issue  intelligible. 

The  owners  of  the  Kismet  gold  mining  claim  (survey  No.  8868,  Pueblo, 
Colorado,  land  district)  made  application  for  patent  for  the  same.   Dur- 
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iDg  the  period  of  publication  of  the  notice  of  the  application,  Gowdy 
ei  aLj  alleged  owners  of  the  Chicago  Girl  lode  mining  claim,  did  not  file 
a  protest  and  adverse;  but  after  the  period  of  publication  had  expired 
they  filed  a  protest,  alleging  that  the  notice  of  application  for  patent  was 
not  posted  in  a  conspicaous  place  on  the  claim,  and  that  the  pablished 
notice  did  not  contain  the  names  of  adjoining  claims. 

The  matter  finally  reached  the  Department,  and  on  May  23, 1896  (22 
L.  D.,  624),  decision  was  rendered,  in  which  it  was  held  that  the  notice 
was  conspicnously  posted,  bat  that  the  notice  of  publication  did  not 
contain  all  the  data  required  by  the  rules  and  regulations.  The  order 
was,  that  a  new  publication  should  be  made. 

In  passing  upon  the  status  of  the  protestants,  it  was  said  in  that 
case — 

It  IS  not  charged  b^  ihe  protestants  that  they  did  not  have  notice  of  the  applicn- 
tion  for  patent.  All  they  claim  is  that  some  of  the  claimants  of  the  Kismet  assured 
some  of  them  ^'  that  they  were  not  claiming  and  wonld  not  claim  any  portion  of  the 
ground  in  conflict/'  and  relying  upon  this  verbal  promise  they  did  not  protect  their 
interest  by  adverse  proceedings.  If  it  be  granted  that  such  assurances  were  made, 
this  wonld  not  excnse  the  protestants  from  taking  the  course  prescribed  by  statute 
for  their  own  protection. 

In  the  absence  of  any  showing  to  the  contrary,  when  publication  and  posting  have 
been  made,  the  Department  must  assume  that  all  adverse  claimants  had  notice 
thereof,  and  if*  they  fail  to  protect  their  interests,  the  Department  can  not  relieve 
them,  when  there  has  been  a  substantial  compliance  with  the  law  as  to  the  notices. 

This  question  was  discussed  at  some  length,  and  it  was  decided  that 
the  only  matter  the  Department  could 

determine  in  this  proceeding  is  as  to  whether  the  notice  was  posted  on  the  claim  as 
required  by  law  and  the  rules,  and  whether  the  publication  notice  is  in  conformity 
therewith.    And  this  is  solely  a  matter  between  the  government  and  the  entryman. 

Motion  for  review  of  this  decision  was  denied  (23  L.  D.,  319).  Sub- 
sequently a  motion  for  a  re-review  was  presented,  the  same  was  enter- 
tained, and  on  February  27,  1897  (24  L.  D.,  191),  the  former  decision 
was  modified  to  the  extent  only  of  holding  that  there  had  been  a  sub- 
stantial compliance  with  the  rules  and  regulations,  as  construed  by 
your  office,  in  the  publication  notice;  and  the  order  requiring  re-publi- 
cation was  revoked. 

In  relation  to  the  protestants,  in  this  latter  case,  it  was  said — 

The  Department  has  no  intention  of  receding  from  the  ])osition  taken  in  this  case 
origiaaHy  as  to  the  status  of  the  protestants.  In  the  case  presented  at  that  time  it 
was  not  chiurged  or  shown  that  they  did  not  have  notice  of  the  application  for  patent, 
and  the  ex  parte  affidavits  now  presented,  alleging  that  they  did  not  have  notice, 
come  too  late  for  consideration,  under  the  doctrine  announced  in  Peacock  r.  Shearer's 
Heirs,  20  L.  D.,  213,  and  Tennessee  Coal,  Iron  and  Bailroad  Company  et  al.,  23  id.,  28. 

It  will  be  observed  that  the  last  case  decided  is  only  a  modificatiou  of 
the  former,  in  relation  to  the  contents  of  the  publication  notice.  The 
reasons  assigned  for  this  are  given  at  some  length,  and  it  is  not  deemed 
necessary  to  again  discuss  the  question. 

The  theory  upon  which  my  predecessor  acted  in  this  matter  was 


218  DECISIONS    RELATING    TO    THE    PUBLIC    LANDS. 

evideutly  that  this  was  solely  a  matter  between  the  applicants  for  patent 
and  the  government.  The  failure  of  the  protestauts  to  file  their  adverse 
within  tlie  proper  time,  and  thus  test  their  right  to  the  laud  by  a  pro> 
ceeding  provided  by  law,  did  not  give  them  such  a  standing  before  the 
Department  as  would  warrant  it  in  considering  any  other  matter  than 
as  to  whether  or  not  there  had  been  a  compliance  with  the  law  and 
regulations  in  the  matter  of  their  application  for  patent.  In  other 
words,  the  protestauts  were  regarded  as  appearing  merely  as  amicuft 
curicBj  calling  the  attention  of  the  Department  to  the  failure  to  comply 
with  the  regulations. 

In  the  later  case,  the  status  of  the  protestauts,  as  fixed  by  the 
former,  was  adhered  to,  and  the  affidavit  filed  by  Gowdy,  stating  that 
he  did  not  have  notice  of  the  application  for  patent  was  disregarded, 
for  the  reason  that  it  came  too  late,  under  the  authorities,  to  cure  an 
alleged  defect  in  ther  original  protest. 

The  present  petition  of  the  protestauts,  invoking  the  sux>ervi8ory 
power  of  the  Secretary  of  the  Interior,  while  it  states  seventeen 
grounds  of  error  in  the  decision  of  February  27th,  yet  it  may  with  fair- 
ness be  summarized  into  one  proposition,  that  is,  that  the  affidavit  of 
Gowdy  should  have  been  accepted  ^'as  supplementing  and  perfecting 
his  said  protest  and  as  establishing  the  want  of  notice  of  the  Kismet 
application  for  patent,  in  himself  and  his  co-owners  of  the  Chicago 
Girl  lode  claim '^^  that  by  reason  of  this  affidavit  the  protestant's  status 
was  "materially  strengthened",  and  that  the  order  of  publication  of 
the  Kismet  application,  in  the  decision  of  May  23rd,  should  not  have 
been  overruled  by  the  later  decision. 

The  prayer  of  this  petition  is,  "  that  the  Department  ought  to  do  one 
of  three  things,  viz:" 

(1)  It  ought  to  revoke  its  decision  of  Febrnary  27, 1897,  and  reinstate  the  deoision 
of  May  23, 1896,  in  order  that  our.  clients,  the  senior  locators,  may  have  their  day  in 
court. 

(2)  Or  it  ought  to  order  a  hearing  in  this  case  to  determine  whether  protestauts 
had  notice,  and  the  truth  of  allegations  contained  in  their  protests,  and  require 
republication  in  the  event  that  protestants  establish  their  aUegations. 

(3)  Or  it  ought  to  revoke  its  decision  of  February  27, 1897,  and  modify  its  decision 
of  May  23,  1896,  so  as  to  give  force  to  the  regulation  in  question  in  all  oonte$ted  or 
protested  ease,  leaving  its  enforcement  in  ex  parte  cases  to  the  discretion  of  the 
Commissioner. 

It  has  been  decided  in  this  case  that  there  was  a  proper  posting  of 
the  notice  of  application  for  patent,  and  the  correctness  of  this  ruling 
is  not  questioned.  It  has  also  been  determined  that  the  notice  by 
publication  was  a  substantial  compliance  with  the  regulations  as  con- 
strued and  acted  upon  by  your  office.  Hence,  all  the  notice  required 
by  statute  and  the  rules  and  regulations  was  given.  It  therefore  fol- 
lows, I  think,  that  the  protestants  can  not  be  heard  to  say  that  they 
had  no  notice  of  the  application  for  patent.  Everything  that  was 
required  to  be  done,  to  give  notice,  was  done;  aad  if  it  be  admitted 
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that  the  protestants  did  not  actually  have  notice  of  the  pending  appli- 
cation, they  should,  for  all  purposes,  be  charged  with  constructive 
notice.  When  the  conditions  of  the  law  have  been  fulfilled,  nothing 
farther  can  be  required  by  the  Department.  The  parties  are  charged 
with  notice,  and  must  protect  their  interests  as  required  by  the  statutes. 

It  is  of  course  contended  by  counsel  that  the  first  decision  in  this 
case  was  right,  and  that  the  second  one  deprives  them  of  any  remedy 
they  may  be  entitled  to  as  against  the  Kismet. 

In  answer  to  that,  it  may  be  said  that  the  protestants  did  not  bring 
themselves  within  the  rulings  of  the  Department  in  the  first  instance, 
in  that  they  did  not  claim  that  they  were  ignorant  of  the  fact  that  the 
application  for  patent  was  pending;  and  in  the  absence  of  an  affirma- 
tive allegation  of  this  fact,  the  presumption  would  naturally  be  that 
they  did  have  notice;  and  this  presumption  is  strengthened,  in  my  judg- 
ment, by  the  language  quoted  in  the  decision  of  May  23rd.  But  whether 
this  be  true  or  not,  the  fact  is,  that  the  protestants  were,  as  stated 
hereinbefore,  charged  with  notice  of  the  pendency  of  the  application. 

Without  attempting  to  say  what  my  predecessor  would  have  done  in 
the  premises  had  there  been  a  showing  made  that  protestants  did  not 
actually  have  notice  of  the  pending  application,  it  is  sufficient,  for  the 
purpose  of  disposing  of  this  petition,  to  say,  that  it  was  within  what 
is  now  conceived  to  be  the  correct  ruling,  that  is,  that  they  appeared 
only  as  amicus  curiae^  and  that  it  was  not  error  to  hold,  in  the  absence 
of  an  affirmative  allegation  that  they  did  not  have  notice,  that  they 
would  not  be  heard  as  to  their  alleged  prior  right.  Their  subsequent 
attempt  to  bring  themselves  within  the  rule,  after  the  decision  had  been 
promulgated,  was  unavailing,  under  the  rulings  of  the  Department.  If 
the  Department  should  permit  parties  to  come  in  after  a  ca«e  is  decided, 
and  by  affidavits  cover  the  objections  in  the  original  case,  thus  doing 
that  which  they  should  have  done  in  the  first  instance,  there  would 
never  be  an  end  to  the  cases  that  are  brought  here  for  adjudication. 

On  March  4, 1897,  Oowdy,  for  himself  and  his  co-owners,  filed  in  the 
local  office  a  further  protest  against  the  issuance  of  a  patent  to  the  Kis- 
met, which  has  been  forwarded  to  this  Department  for  action  in  con- 
nection with  the  petition  under  consideration. 

This  protest  alleges  fifteen  grounds  of  objection,  which  are  substan- 
tially a  history  of  the  location  of  the  Chicago  Girl,  showing  it  to  have 
been  prior  to  the  Kismet;  reciting  the  application  for  patent  for  the 
Kismet;  that  $500  worth  of  labor  and  improvements  had  not  been 
placed  upon  the  Kismet  at  the  time  of  the  application;  that  neither 
the  protestant  nor  any  of  his  co-owners  had  any  knowledge  of  the 
application  for  patent  filed  by  the  Kismet  until  after  the  period  of  pub- 
hcation  had  expired ;  that  they  resided  within  thirty  miles  of  the  said 
claims;  that  they  had  no  means  of  knowing  the  conflict  between  the 
claims;  that  they  relied  upon  the  seniority  of  their  location  aud  upon 
the  rules  and  regulations  to  the  effect  that  applications  must  refer 
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in  their  notices  to  the  adjoining  and  conflicting  claims;  that  they  are 
informed  and  believe  that  the  parties  interested  in  the  Kismet  claim 
had  knowledge  of  the  confli(*.t  of  the  Chicago  Girl  claim,  and  that  they 
intentionally  omitted  reference  thereto  from  their  notice,  in  order  that 
they  might  wrongfully  acquire  title  to  the  ground  in  controversy ;  and 
that  the  publication  notice  did  not  comply  with  the  reqairements  laid 
down  in  paragraphs  29  and  35  of  the  mining  circular  of  December  10, 
1891. 

It  will  be  observed  that  these  charges  are  all  substantially  the  same 
as  those  made  in  the  original  protest,  with  the  single  exception  of  their 
wan t  of  notice  of  the  application  for  patent.  All  of  these  questions  have 
heretofore  been  ably  presented  by  counsel,  both  in  written  briefs  and 
oral  arguments,  and  have  been  given  mature  deliberation,  after  which 
they  were  decided  adversely  to  the  contention  of  protestants. 

It  seems  to  me  that  the  supervisory  powers  with  which  the  Secretary 
of  the  Interior  is  clothed,  in  the  matter  of  the  disposal  of  the  public 
lands,  should  not  extend  to  the  point  of  taking  action  in  a  matter  like 
this,  where  parties  have  had  abundant  opportunity  to  protect  their 
rights  under  the  statutes  and  regulations. 

This  appeal  to  the  supervisory  power  is  really  more  in  the  nature  of 
a  petition  for  review  of  the  decision  of  February  27th,  and  might  well 
be  so  denominated ;  it  is  asking  that  the  former  decision  of  the  Depart- 
ment be  overruled  for  errors  alleged  to  exist  in  said  decision.  Upon 
consideration  this  contention  is  found  to  be  without  support.  There  is 
no  direct  charge  of  fraud,  either  on  the  part  of  the  applicants  for  patent 
to  the  Kismet  lode  or  any  officers  of  the  Department,  in  making  the 
survey,  or  otherwise,  in  connection  with  the  entry.  It  seems  to  me, 
therefore,  that  there  is  nothing  presented  by  this  petition  which  would 
justify  the  exercise  of  the  supervisory  power  of  the  Secretary  of  the 
Interior. 

The  fact  that  the  Chicago  Girl  was  not  mentioned  in  the  advertise- 
ment as  conflicting  with  the  Kismet  lode,  was  not  fatal  to  the  adver- 
tisement, under  the  rulings  of  the  Department  at  that  time.  The 
universal  custom  that  prevailed,  in  mentioning  conflicting  claims  as 
prescribed  by  paragraph  29,  was  only  to  mention  those  for  which  patent 
had  been  applied  for,  or  of  which  there  had  been  an  official  survey;  and 
it  has  been  decided  by  the  Department  in  Whitman  et  aZ.  v.  Haltenhofl' 
et  al.  (19  L.  D.,  245),  that  the  mentioning  of  the  number  of  the  survey 
was  a  sufficient  compliance  with  the  rules.  Experience  has  demonstrat- 
ed that  this  was  not  a  wise  thing  to  do;  hence  my  predecessor  amended 
paragraph  29,  in  the  decision  of  February  27th,  so  as  to  make  it  more 
specific  and  definite  in  this,  as  well  as  in  other  respects. 

The  petition  will  be  denied  and  the  papers  sent  to  the  files  of  your 
office. 
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ARED  LAND  ACT-SETTLEMENT  RIGHT. 

MABGABET  D.  Gillis. 

Tbe  withdrawal  of  arid  lands  nnder  the  act  of  Octoher  2,  1888,  did  not  affect  or 
impair  rio^hts  acquired  by  settlement  and  pre-emption  filing  prior  to  the  pag- 
an ge  of  said  act. 

Acting  Secretary  Ryan  to  the  Commisaianer  of  the  General  Land  Office^ 
(W.  V.  D.)  September  7, 1897.  (C.  J.  G.) 

The  record  in  this  case  shows  that  on  March  30, 1888,  Margaret  IX 
Gillis  filed  pre-emption  declaratory  Btatement  for  the  E.  J  of  the  SB.  J, 
tbe  NW.  i  of  the  8E.  |  and  the  SW.  J  of  the  NE.  i  of  Sec,  29,  T.  9  K, 
B.  11  E.,  Helena  land  district,  Montana,  alleging  settlement  March  20, 
1888. 

By  your  office  letter  of  July  6,  1890,  in  pursuance  of  instructions 
contained  in  departmental  letter  of  March  13,  1890,  certain  lands  in 
said  township  were  withdrawn  for  reservoir  purposerj  under  the  act  of 
October  2, 1888  (25  Stat.,  526).  The  said  Instructions  were  based  upon 
the  recommendation  of  the  Director  of  the  United  States  Geological 
Survey,  who  had,  on  January  8,  1890,  designated  and  selected  said 
lands  for  reservoir  purposes.  This  withdrawal,  which  was  for  reservoir 
site  No.  12,  included  the  E.  J  of  the  SB.  i  of  Sec.  29,  a  part  of  the 
lands  covered  by  the  preemption  filing  of  Mrs.  Gillis. 

On  July  3, 1890,  Mrs.  Gillis  transmuted  her  said  filing  to  a  home- 
^ead  entry.  In  a  petition  filed  in  reply  to  your  office  decision  of  Feb- 
ruary 26, 1896,  calling  npon  her  to  show  cause  why  her  said  homestead 
entry  as  to  the  E.  ^  of  the  SB.  \  should  not  be  canceled  for  conflict 
with  reservoir  site  No.  12,  Mrs.  Gillis  states  that  she  transmuted  her 
filing  to  homestead  because  she  had  expended  all  her  means  in  improv- 
ing said  land  and  could  not  afford  to  purchase  under  the  pre-emption 
law;  that  her  improvements  were  of  the  value  of  $400,  and  consist  of 
house,  garden,  grain  patch,  ditch,  currants,  goose-berries  and  straw- 
berries; that  the  cancellation  of  her  entry  to  the  extent  contemplated 
would  be  of  incalculable  injury  to  her  in  her  advanced  age;  that  this 
is  her  only  home  and  she  begs  to  be  permitted  to  retain  it. 

By  your  office  decision  of  May  9,  1896,  the  said  petition  of  Mrs. 
GiUis  was  denied  and  her  homestead  entry  to  the  extent  of  the  conflict 
with  the  reservoir  site  was  held  for  cancellation. 

An  appeal  from  this  action  brings  the  case  to  this  Department. 

The  substance  of  the  various  letters  of  your  office,  together  with  the 
instructions  of  this  Department,  relative  to  these  lands,  are  set  out  in 
your  said  office  decision  from  which  the  appeal  is  made.  The  act  of 
October  2,  1888  {8xipra\  is  as  follows: 

And  all  the  lands  which  may  hereafter  be  designated  or  selected  by  such  United 
States  snrveys  for  sites  for  reservoirs,  ditches  or  canals  for  irrigation  purposes  and 
all  the  lands  made  susceptible  of  irrigation  by  such  reseryoirS|  ditches  or  canals  are 


222  DECISIONS    RELATING   TO   THE   PUBLIC   LANDS. 

from  this  time  henceforth  hereby  reserved  from  sale  as  the  property  of  the  United 
States,  and  shall  not  be  sabject  after  the  passage  of  this  act^  to  entry,  settlement  or 
occupation  until  further  provided  by  law. 

The  act  of  Aagust  30, 1890  (26  Stat.,  391),  repealed  so  mach  of  the  act 
of  October  2, 1888,  as  withdrew  from  settlement  and  occupation  '^all 
lands  made  susceptible  of  irrigation  by  such  reservoirs,  ditches  or  canals." 
The  said  act  of  October  2, 1888,  was  subsequently  amended  by  section 
17  of  the  act  of  March  3, 1891  (26  Stat,  1095),  which  provided: 

That  reservoir  sites  located  and  selected  and  to  be  located  and  selected  under  the 
provisions  of  the  act  of  October  2,  1888,  and  amendments  thereto,  shall  be  restricted 
to  and  shall  contain  only  so  much  land  as  is  actually  necessary  for  the  construction 
and  maintenance  of  reservoirs;  exclading  so  far  as  practicable  lands  occupied  by 
actual  settlers  at  the  date  of  the  location  of  said  reservoirs. 

It  has  been  held  that  the  act  of  October  2,  1888,  took  effect  at  the 
date  of  its  passage,  and  that  it  applied  to  all  lands  which  might  there- 
after be  designated  or  selected  until  further  provided  by  Jaw.  Amanda 
Cormack  (18  L.  D.,  352).  Mrs.  Gillis  was  an  actual  settler  on  the  land 
in  question  at  the  date  of  the  location  of  reservoir  site  No.  12,  and  as 
such  her  said  land  was  excluded  from  the  site  of  said  reservoir  <<  so  far 
as  practicable."  Not  only  this,  she  was  a  bona  fide  settler  and  occu- 
pant of  said  land  prior  to  the  passage  of  the  act  of  October  2, 1888. 
Hence,  the  rights  thus  secured  antedated  said  act  and  were  not  impaired 
by  the  subsequent  withdrawal  of  said  land  for  reservoir  purposes.  In 
the  case  of  Sjune  Bondeson  (22  L.  D.,  520)  it  was  held  (syllabus) : 

The  act  of  October  2, 1888,  providing  for  the  withdrawal  of  arid  lands  did  not  con- 
template the  impairment  of  rights  acquired  prior  to  its  passage  through  bona  fide 
settlement  and  occupancy,  and  it  therefore  follows  that  a  pre-emption  settlement 
and  filing  made  prior  to  the  date  of  said  act  may  be  carried  to  entry  and  patent  sub- 
sequently thereto. 

It  was  Stated  in  said  case  that  <^  Congress  did  not  intend  by  the  act 
of  October  2, 1888,  to  impair  the  rights  which  had  accrued  prior  to  its 
passage,  by  reason  of  bona  fide  settlement  and  occupancy." 

''Shall  not  be  subject  after  the  passage  of  this  act  to  entry,  settlement  or  occapa- 
pation"  are  the  words  of  the  statute;  and  they  plainly  imply  a  recognition  of  the 
rights  incident  to  occupation,  settlement  or  entry  prior  to  the  passage  of  the  act. 

Accompanying  the  appeal  to  this  Department  is  a  numerously 
signed  petition  setting  forth  that  reservoir  selection  No.  12  is  not  only 
not  demanded  by  the  best  interests  of  the  persons  affected  thereby,  but 
that  such  selection  would  be  a  positive  injury  to  the  property  of  such 
persons.  In  view  of  the  conclusion  reached  herein  it  will  be  unneces- 
sary to  consider  said  petition  in  this  connection. 

Your  office  decision  of  May  9, 1896,  is  hereby  reversed,  Mrs.  Gillis* 
homestead  entry  embracing  the  E.  J  of  the  SE.  J  of  Sec.  29,  T.  9  K,  R. 
11  E.,  will  be  held  intact,  and  if  otherwise  regular  patent  will  issue 
therefor. 
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RATLBOAD  GBA3^T— ACCEPTANCE  OF  CONSTRUCTED  BOAB. 

SOUTHEBN  PACIPIO  E.  E.  OO. 

By  the  terms  of  tbe  joint  resolntion  of  Jane  28^  1870^  the  Southern  Pacific  company 
was  authorized  to  construct  its  road  along  the  route  indicated  by  the  map  of 
January  3,  1867,  and  entitled  to  have  the  road  accepted,  if  so  constructed;  but 
the  acceptance  of  said  road  wiU  not  determine  conflicting  rights  or  claims  within 
the  grant. 

The  report  of  the  commissioners  as  to  the  construction  of  the  Southern  Pacific  rail- 
road, as  provided  for  in  said  joint  resolution,  must  be  made  to  the  Secretary  of 
the  Interior,  and  does  not  require  the  approval  of  the  President. 

A  lease  of  a  portion  of  the  constructed  road  of  the  Southern  Pacific  to  the  Atlantic 
and  Pacific  company  can  not  be  accepted  as  a  valid  basis  for  a  claim  on  the  part 
of  the  latter  company,  that  it  has,  under  the  provisions  of  sections  3,  and  17,  of 
the  act  of  July  27, 1866,  thereby  earned  its  grant  opposite  said  constructed  road. 

The  map  of  January  3,  1867,  was  not  filed  as  a  map  of  definite  location,  but  rather 
as  a  map  of  general  route,  and  a  deflection  from  said  route,  in  the  construction 
of  the  road,  made  necessary  on  account  of  engineering  diflSculties,  and  to  secure 
a  more  feasible  route,  does  not  warrant  the  rejection  of  the  road  thus  constructed. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  Septe^n- 
(W.  V.  D.)  her  8, 1897.  (F.  W.  O.) 

« 

In  a  letter  fipom  your  office  dated  November  20, 1890,  asking  instruc- 
tion in  the  matter  of  the  adjustment  of  the  grant  to  the  Southern  Paciiio 
Railroad  Company,  in  view  of  the  forfeiture  declared  by  the  act  of 
September  29, 1890,  of  all  lands  opposite  the  uncoustructed  part  of  any 
railroad  to  aid  in  the  construction  of  which  a  grant  had  been  previously 
made,  it  was  said: 

Between  Tree  Pinos  and  the  point  referred  to  (Alcalde)  there  is  no  evidence  of  con- 
struction^ nor  is  there  any  evidence  of  the  construction  from  Mojave  to  the  Colorado 
Biver,  at  The  Needles,  although  it  is  understood  that,  between  said  last  mentioned 
points,  the  road  has  been  constructed,  and  that  the  report  of  the  Commissioners  upon 
the  construction  is  now  pending  before  the  Department  and  has  been  since  1883.  In 
preparing  diagrams  showing  the  lands  forfeited,  and  in  making  the  restoration  pro- 
vided for  in  the  act,  it  becomes  necessary  to  determine  what  portions  of  the  road 
were  not  completed  and  in  operation  at  the  date  of  the  passage  of  the  act.  To  do 
this,  it  must  flrst  be  determined  what  portions  of  the  road  were  constructed  in 
accordance  with  law,  and  to  this  end  I  have  to  ask  instructions  upon  the  road  from 
Mojave  io  The  Needles.  In  this  connection,  I  have  to  call  attention  to  the  fact  that 
the  withdrawal  now  existing  between  said  points  is  upon  the  location  of  1867  before 
referred  to. 

Eelative  to  the  portion  of  said  road  between  Mojave  and  The  Needles, 
I  have  to  advise  you  that  by  letter  of  January  6, 1885,  the  resident 
counsel  for  the  Southern  Pacific  liailroad  Company  transmitted  the 
favorable  report  made  by  commissioners  appointed  by  the  President  on 
December  3, 1884,  to  examine  the  portion  of  said  road  between  Mojave 
and  The  Needles,  a  distance  of  242,507  miles,  together  with  an  affidavit 
by  the  President  of  the  company,  to  the  eflPect  that  the  road  as  con- 
structed is  as  near  as  may  be  upon  the  route  indicated  upon  the  map 
iiled  January  3,  1867,  and  in  said  letter  requested  that  the  report  and 
accompaoying  papers  be  forwarded  to  the  President  for  his  action. 
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Against  the  acceptance  x>f  said  report  the  Atlantic  and  Pacific  Bail- 
road  Company  filed  a  protest  on  January  10, 1885,  alleging,  in  effect, 
(1)  that  between  Mojave  and  The  Needles  the  constructed  line  of  the 
Southern  Pacific  Bailroad  is  practically  identical  with  the  located  line 
of  the  Atlantic  and  Pacific  Bailroad,  and  (2)  that  the  Atlantic  and 
Pacific  Bailroad  Company  has  the  prior  right  to  the  land  grant  so  far 
as  it  is  in  conflict. 

Each  of  the  parties  was  granted  time  within  which  to  file  briefs  in 
support  of  their  respective  rights,  and  the  record  as  thus  made  is  very 
voluminous. 

It  appears  that  no  action  has  ever  been  taken  upon  said  report  made 
by  the  commissioners  appointed  to  examine  the  constructed  road  above 
described,  except,  that  in  1891,  the  entire  matter  was  referred  to  the 
First  Assistant  Secretary,  for  examination  and  report,  and  on  April  4^ 
1891,  Assistant  Secretary  Chandler  made  report  in  which  he  states  ^^  it 
is  my  judgment  that  the  company  is  entitled  to  have  the  report  (the 
report  of  the  commissioners)  approved.'' 

Upon  this  report  the  then  Secretary  (Mr.  Noble)  does  not  appear  to 
have  acted,  nor  has  any  action  since  been  taken. 

A  brief  recital  of  the  legislation  relative  to  the  grants  for  the  Atlantic 
and  Pacific  and  the  Southern  Pacific  Bailroads  is  necessary  in  the  con- 
sideration of  the  protest  filed  by  the  Atlantic  and  Pacific  Bailroad 
Company  and  in  determining  what  action  is  necessary  to  be  taken  upon 
the  report  made  by  the  commissioners  appointed  to  examine  the  con- 
structed road  under  consideration. 

By  act  of  Congress  approved  July  27, 1866  (14  Stat.,  292),  the  Atlantic 
and  Pacific  Bailroad  Company  was  incorporated  and  a  grant  of  lands 
was  made  to  aid  in  the  construction  of  the  road  therein  provided  for, 
which  is  as  follows : 

Beginning  at  or  near  the  town  of  Springfield,  in  the  State  of  Missouri,  thence  to 
the  western  boundary  line  of  said  State,  and  thence  by  the  most  eligible  railroad 
route  as  shall  be  determined  by  said  company  to  a  point  on  the  Canadian  River, 
thence  to  the  town  of  Albuquerque,  on  the  River  of  Del  Norte,  and  thence,  by  way 
of  Agua  Frio,  or  other  suitable  pass,  to  the  ht^ail-waters  of  the  Colorado  Chiqnito, 
and  thence,  along  the  thirty-fifth  parallel  of  latitude,  as  near  as  may  be  found  most 
suitable  for  a  railway  route,  to  the  Colorado  River,  at  such  point  as  may  be  selected 
by  said  company  for  crossing ',  thenoe  by  the  most  practicable  and  eligible  route,  to 
the  Pacific. 

Said  act  after  making  the  grant  of  lands  provided: 

That  if  said  route  shall  be  found  upon  the  line  of  any  other  railroad  route,  to  aid 
in  the  construction  of  which  lands  have  been  heretofore  granted  by  the  United 
states,  as  far  as  the  routes  are  upon,  the  same  general  line,  the  amount  of  land  here- 
tofore granted  shall  be  deducted  firom  the  amount  granted  by  this  act:  Provided 
further,  lliat  the  railroad  company  receiving  the  previous  grant  of  land  may  assign 
their  intercHt  to  said  ''Atlantic  and  Pacific  Railroad  Company,''  or  may  consolidate, 
confederate,  and  associate  with  said  company  upon  the  terms  named  in  the  first  and 
seventeenth  sections  of  this  act. 
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The  4th  section  of  said  act  provides: 

That  whenever  said  Atlantic  and  Pacific  Railroad  Company  shall  have  twenty-five 
consecutive  miles  of  any  portion  of  said  railroad  and  telegraph  line  ready  for  the 
service  contemplated,  the  President  of  the  United  States  shall  appoint  three  com- 
missioners to  examine  the  same^.who  shall  he  paid  a  reasonahle  compensation  for 
their  services  by  the  company,  to  be  determined  by  the  Secretary  of  the  Interior; 
and  if  it  shall  appear  that  twenty-five  consecutive  miles  of  said  road  and  telegraph 
line  have  been  completed  in  a  good,  substantial  and  workmaulike  manner,  as  in  all 
other  respects  required  by  this  act,  the  commissioners  shall  so  report  under  oath,  to 
the  President  of  the  United  States,  and  patents  of  lands,  as  aforesaid,  shall  he 
issued  to  said  company,  confirming  to  said  company  the  right  and  title  to  said  lands 
situated  opposite  to  and  coterminous  with  said  completed  section  of  said  road.  And 
from  time  to  time,  whenever  twenty-five  additional  consecutive  miles  shall  have 
been  constructed,  completed,  and  in  readiness  as  aforesaid,  and  verified  by  said  com- 
missioners to  the  President  of  the  United  States,  then  patents  shall  be  issued  to  said 
company  conveying  the  additional  sections  of  land  as  aforesaid,  and  so  on  as  fast 
aa  every  twenty-five  miles  of  said  road  is  completed  as  aforesaid. 

By  the  18th  sectioD  of  said  act  a  grant  of  lands  was  made  to  the 
Southern  Pacific  Railroad  Company.    Said  section  reads: 

That  the  Southern  Pacific  Railroad,  a  company  incorporated  under  the  laws  of 
the  State  of  California,  is  hereby  authorized  to  connect  with  the  said  Atlantic  and 
Pacific  Railroad,  formed  under  this  act,  at  such  point,  near  the  boundary  line  of  the 
State  of  California,  as  they  shall  deem  most  suitable  for  a  railroad  line  t^  San 
Francisco,  and  shall  have  a  uniform  gauge  and  rate  of  freight  or  fare  with  said  road ; 
and  in  consideration  thereof,  to  aid  in  its  construction,  shall  have  similar  grants  of 
land,  subject  to  aU  the  conditions  and  limitations  herein  provided,  and  shall  be 
required  to  construct  its  road  on  the  like  regulations,  as  to  time  and  manner,  with 
the  Atlantic  and  Pacific  Railroad  herein  provided  for. 

According  to  the  articles  of  incorporation  of  the  Southern  Pacific 
Kailroad  Company,  it  was  authorized  to  build  a  railroad — 

from  some  point  on  the  Bay  of  San  Francisco,  in  the  State  of  California,  through  the 
counties  of  Santa  Clara,  Monterey,  San  Luis  Obispo,  Tulare,  Los  Angeles,  and  San 
Diego,  to  the  town  of  San  Diego,  in  said  State,  thence  eastward  through  the  county 
of  San  Diego  to  the  eastern  line  of  said  State  of  California,  there  to  connect  with  the 
contemplated  railroad  from  said  eastern  line  of  the  State  of  California  to  the  Mis- 
sissippi river,  etc. 

On  January  3, 1867,  the  Southern  Pacific  Eailroad  Company  filed  in 
this  Department  a  map  showiug  the  location  of  the  line  of  its  road 
under  the  act  of  1866  {supra). 

According  to  this  location  the  road  was  to  extend  from  San  Francisco 
southeastwardly  in  the  direction  of  Mojave,  and  thence  eastwardly  to 
a  point  on  the  eastern  boundary  of  the  State,  on  the  Colorado  Kiver,  a 
few  miles  below  the  Needles. 

nx>on  this  location  the  lands  within  the  prescribed  limits  of  the 
grant  were  withdrawn  March  26, 1867. 

Afterwards  a  question  was  raised  as  to"  the  authority  of  the  Southern 

Pacific  Bailroad  Company  to  make  the  location  shown  upon  the  map  of 

1867,  as  it  did  not  conform  with  the  route  provided  for  in  the  articles 

of  association,  and  the  order  of  withdrawal  was  first  revoked;  then  that 
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order  was  snspended.  Thereafter  the  withdrawal  was  again  revoked 
aod  again  the  order  of  revocation  was  suspended,  and  thns  the  matter 
stood  when  Congress  by  the  joint  resolution  approved  June  28, 1870 
(16  Stat,  382),  provided: 

That  the  Sontbem  Paciflo  Railroad  Company  of  Califomia  may  constract  Its 
road  and  telej^aph  line,  as  near  as  may  be,  on  the  route  indicated  by  the  map  filed 
by  said  company  in  the  Department  of  the  Interior  on  the  third  day  of  January, 
eighteen  hundred  and  sixty-seven ;  and  upon  the  construction  of  each  section  of  said 
road,  in  the  manner  and  within  the  time  provided  by  law,  and  notice  thereof  being 
given  by  the  company  to  the  Secretary  of  the  Interior,  he  shall  direct  an  examina< 
tion  of  each  such  section  by  commissioners  to  be  appointed  by  the  President,  as 
provided  in  the  act  making  a  grant  of  land  to  said  company,  approved  July  twenty- 
seventh,  eighteen  hundred  and  sixty-six,  and  upon  the  report  of  the  commissioners 
to  the  Secretary  of  the  Interior  that  such  section  of  said  railroad  and  telegraph  line 
has  been  constructed  as  required  by  law,  it  shall  be  the  duty  of  the  said  Secretary  of 
the  Interior  to  cause  patents  to  be  issued  to  said  company  for  the  sections  of  land 
coterminous  to  each  constructed  section  reported  on  as  aforesaid,  to  the  extent  and 
amount  granted  to  said  company  by  the  said  act  of  July  twenty-seventh,  eighteen 
hundred  and  sixty-six,  expressly' saving  and  reserving  all  the  rights  of  actual  set- 
tlers, together  with  the  other  conditions  and  restrictions  provided  for  in  the  third 
section  of  said  act. 

By  letter  of  October  25,  1869,  the  President  of  the  Atlantic  and 
Pacific  Eailroad  Company  transmitted  to  this  Department  a  plat  des- 
ignating the  line  of  that  road  from  the  crossing  of  the  Colorado  River 
to  the  Pacific  Ocean,  upon  which  it  was  requested  that  a  withdrawal 
be  ordered. 

This  Department  refused  to  accept  the  location  shown  upon  said  map, 
and  the  request  for  a  withdrawal  was  denied.  On  August  15, 1872, 
another  location  was  filed  which  was  duly  accepted  and  withdrawal 
ordered  thereon. 

It  might  be  here  stated  that  by  the  act  of  Oongress  approved  July 
25, 1868  (15  Stat.,  187),  it  was  provided: 

That  the  Southeiii  Paciiio  Railroad  Company  of  the  State  of  Califomia  shall, 
instead  of  the  times  now  fixed  hy  law  for  the  construction  of  the  first  section  of  its 
road  and  telegraph  line,  have  until  the  first  day  of  July,  eighteen  hundred  and  sev- 
enty, for  the  construction  of  the  first  thirty  miles,  and  they  shall  be  required  to  con- 
struct at  least  twenty  miles  every  year  thereafter,  and  the  whole  line  of  their  road 
within  the  time  now  provided  by  law. 

The  Southern  Pacific  Eailroad  Company  began  the  construction  of 
its  road  at  San  Jose,  the  section  ending  at  Gilroy  (30.26  miles)  being 
constructed  during  the  year  1870. 

Twenty  miles  southeast  from  Gilroy,  ending  at  Tres  Pinos,  was  con- 
structed during  the  following  year. 

The  company  then  began  at  Goshen,  building  southeastwardly  to 
Mojave,  and  afterwards  from  Goshen  to  Coaligna. 

The  above  mentioned  road  has  been  duly  accepted. 

Aside  from  the  merits  of  the  contention  made  by  the  Atlantic  and 
Pacific  Eailroad  Company,  it  seems  to  me  to  be  clear,  tliat  after  the 
resolution  of  1870  no  question  could  be  raised  as  against  the  right  of 
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the  Soathern  Pacific  Railroad  Company  to  build  along  the  roate  indi- 
cated apon  the  map  of  1807,  and  if  so  built  that  the  road  should  and 
must^  under  the  terms  of  that  resolution,  be  accepted. 

The  acceptance  of  the  road  as  constructed  will  not  determine  con- 
flicting rights  or  claims,  within  the  grant,  and  in  my  opinion  the  protest 
by  the  Atlantic  and  Pacific  Railroad  Company  is  not  sufficient  cause 
for  further  suspending  action  upon  the  report  of  the  commissioners, 
who  were  appointed  not  to  determine  priorities  within  the  grant,  but 
whether  the  road  was  constructed  as  required  by  law. 

The  resolution  of  1870  provides — 

and  u}>on  the  report  of  the  commissioners  to  the  Secretary  of  the  Interior  that  snoh 
section  of  Baid  railroad  and  telegraph  line  has  been  constructed  as  required  by  law^ 
it  shall  be  the  duty  of  the  said  Secretary  of  the  Interior  to  cause  patents  to  be  issued 
to  said  company  for  the  sections  of  land  coterminous  to  each  constructed  section 
reported  on  as  aforesaid,  etc. 

These  commissioners  were  not  required  to  report  to  the  President,  as 
were  those  provided  for  in  the  act  of  1866,  and  I  can  see  no  good  reason 
for  submitting  their  report  to  the  President  for  approval.  It  is  clear 
the  resolution  doe?  not  require  it. 

It  has  been  the  practice,  so  I  learn,  to  submit  the  report-s  made  by 
commissioners  under  the  resolution  of  1870  for  approval  by  the  Presi- 
dent, and  the  remaining  sections  of  constructed  road  have  been  accepted 
in  this  manner. 

The  commissioners  were  required  to  report  to  the  Secretary  of  the 
Interior,  and  while  his  approval  of  said  report  is  not  specifically  required, 
yet  there  can  be  no  doubt  that  the  power  exists,  if  sufficient  reasons 
appear,  to  reject  the  report,  or  to  refuse  to  patent  lands  on  account 
thereof,  which  it  is  otherwise  made  the  duty  of  the  Secretary  of  the 
Interior  to  do,  upon  receipt  of  a  favorable  report  from  the  commissioners 
duly  apxK)inted  to  examine  the  road. 

This  would  seem  to  have  been  the  view  entertained  by  the  then  Sec- 
retary (Mr.  Teller),  for  he  entertained  the  protest  filed  by  the  Atlantic 
and  Pacific  Eailroad  Company  before  referred  to. 

Eelative  to  said  protest,  which  was  based  upon  an  adverse  claim  to 
the  grant,  set  up  by  the  Atlantic  and  Pacific  Eailroad  Company,  I  have 
bat  to  say  that,  by  the  act  of  July  6,  1886  (24  Stat.,  123),  its  grant  oppo- 
site unconstructed  road  was  forfeited,  and  in  the  case  of  said  company 
against  Mingus  (165  U.  S.,  413)  the  forfeiture  act  was  maintained. 

Following  the  act  of  forfeiture,  resident  counsel  for  the  Atlantic  and 
Pacific  Bailroad  Company  filed  a  paper  in  which  attention  is  called  to 
a  contract  of  purchase  made  between  the  Southern  Pacific  and  the 
Atlantic  and  Pacific  companies,  together  with  lease  of  the  portion  of 
the  Southern  Pacific  under  consideration,  which  it  was  claimed,  in 
effect,  brought  this  portion  of  the  road  under  the  provisions  of  the  3d 
and  17th  sections  of  the  act  of  July  27, 1866  («tt^ra),  **and  carries  witU 
it  all  land  grant  rights." 
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A  reading  of  the  sections  referred  to  is  enoagh  to  show  that  this  claim 
is  not  a  sufficient  caase  for  refusing  to  accept  the  road  as  reported. 

The  provision  in  the  3d  section  is  for  consoh'dation  with  any  railroad 
found  upon  the  same  general  line  provided  for  in  the  act  of  1866,  which 
had  been,  prior  to  1866,  aided  with  a  land  grant,  and  the  provision  was 
made  to  guard  against  a  double  grant  for  parallel  lines  apon  the  same 
general  route.  The  17th  section  authorized  the  Atlantic  and  Pacific 
Railroad  to  accept  other  grants,  donations,  loans,  etc.,  whether  from 
Congress,  the  legislature  of  any  State,  or  an  individual. 

I  do  not  mean  to  be  understood  as  holding  that  consolidation  could 
not  be  made  under  the  act  of  1866  with  a  railroad  not  aided  by  a  land 
grant,  nor  that  the  Southern  Pacific  after  earning  its  grant  might 
not  transfer  it  to  the  Atlantic  and  Pacific  Railroad  Company,  but 
the  condition  here  presented  is  that  of  two  companies  claiming  grants 
under  the  same  act,  viz.,  July  27, 1866,  and  as  located  these  grants  over- 
lap, being  for  a  long  distance  upon  the  same  general  route.  It  was 
never  the  intention  of  Congress  to  provide  a  means  by  which  both 
grants  could  be  earned  by  the  building  of  but  one  road. 

Between  the  points  named  the  road  was  constructed  by  the  Southern 
Pacific  Railroad  Company  and  duly  examined  as  a  part  of  that  road. 
It  is  not  my  purpose  to  at  this  time  determine  whether  said  company  is 
entitled  to  a  grant  under  the  act  of  1866,  for  I  learn  that  this  question 
is  now  involved  in  a  suit  pending  in  the  courts,  brought  by  the  United 
States,  to  quiet  the  title  to  the  lands  claimed  by  the  Southern  Pacific 
Railroad  Company  along  this  portion  of  the  road,  where  overlapped  by 
the  limits  of  the  grant  adjusted  to  the  location  made  by  the  Atlantic 
and  Pacific  Railroad  Company  in  1872. 

I  am  clear,  however,  upon  the  proposition  that  the  subsequent  leas- 
ing of  this  portion  of  the  line  by  the  Atlantic  and  Pacific  Railroad 
Company  can  not  be  made  the  basis  for  supporting  the  claim  of  the 
Atlantic  and  Pacific  Railroad  Company  that  thereby  its  grant  under 
the  act  of  1866  was  earned  opposite  to  said  constructed  road.  Its  pro- 
test is  therefore  overruled,  and  its  application  formally  made  for  the 
examination  of  said  road  as  a  part  of  the  Atlantic  and  Pacific  Rail- 
road, by  commissioners  to  be  appointed  by  the  President,  is  denied. 

It  but  remains  to  be  considered  whether  the  road,  as  constructed, 
should  be  accepted,  there  being,  towards  the  eastern  boundary  of  the 
State,  quite  a  deflection  to  the  south  of  the  location  shown  upon  the 
map  filed  January  3, 1867. 

The  resolution  of  June  28,  1870  (supra)y  merely  authorized  the 
Southern  Pacific  Railroad  Company  to  construct  its  road,  ''as  near  as 
may  be,  on  the  route  indicated  by.the  map  filed  by  said  company  in  the 
Department  of  the  Interior  on  the  3d  day  of  January,  eighteen  hundred, 
and  sixty-seven.'^ 

The  facts  calling  for  such  legislation  must  be  considered  when 
determining  the  scope  of  the  legislation. 
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The  map  of  18G7  was  not  filed  as  a  map  of  definite  location,  but  rather 
as  a  map  of  general  route. 

This  Department  had  held  that  the  route  indicated  upon  said  map 
was  not  possible  under  its  State  charter,  and  thereupon  revoked  the 
jrithdrawal  ordered  upon  said  route. 

The  passage  of  the  resolution  was 'therefore  to  permit  the  construc- 
tion along  the  general  route  indicated  and  not  to  restrict  the  company 
to  the  exact  location  shown  upon  said  map. 

This  Department  has  never  treated  the  line  of  1867  as  the  definite 
location  of  the  road,  but  has  adjusted  the  limits  of  the  grant  to  the 
road  actually  constructed. 

The  variance  between  the  line  of  1867  and  the  road  as  constructed  is 
but  slight,  except  between  Daggett  and  Goflfs. 

In  explanation  of  the  change  between  these  points  the  chief  engineer 
of  the  company,  in  an  affidavit  made  March  23, 1891,  alleges: 

That  going  easterly  from  Daggett  to  Gofis  it  was  at  first  proposed  to  follow  up  the 
conrae  of  the  Mojave  River  and  pass  through  the  range  of  mountains  known  as  the 
Providence  Mountains,  but  on  making  further  surveys  to  the  southward  it  was  found 
that  there  was  a  more  feasible  and  practicable  route,  leaving  the  Mojave  River  near 
Daggett  and  passing  to  the  southward  of  the  Providence  Mountains,  and  that  by  the 
adoption  of  such  more  southerly  route  the  length  of  the  line  would  be  shortened  by 
about  three  and  a  half  miles,  and  the  grades  and  curves  could  be  reduced  from  the 
common  use  of  grades  of  116  feet  to  the  mile,  deflecting  locally  from  the  general 
route  to  fit  the  sides  of  the  mountains  to  be  crossed,  and  necessitating  the  use  of 
sharp  curves  (thus  raising  to  the  maximum  not  only  the  cost  of  construction  of  the 
road  but  also  the  cost  of  transportation  of  merchandise  over  the  road  when  con- 
structed), to  grades  of  but  fifty -three  feet  per  mile  rising  east  and  seventy -four  feet 
per  mile  rising  west,  with  easy  curves  and  long  tangents  or  straight  distances  of 
track,  and  that  for  this  reason  the  route  upon  which  the  said  railroad  was  constructed 
was  adopted.  That  such  route  is  a  more  feasible  and  practicable  route  than  that 
shown  on  the  map  filed  January  3,  1867,  and  that  between  Daggett  and  the  Needles 
there  are  no  private  interests  that  are  not  as  well  served  by  one  route  as  by  the  other 
and  the  public  in  general  are  very  much  better  served  by  the  line  as  constructed 
than  they  would  have  been  by  a  railroad  constructed  upon  the  line  shown  on  the 
said  map. 

lu  view  of  the  favorable  report  made  by  the  commissioners,  and  for 
the  reasons  above  given,  I  have  determined  to  accept  the  report  and 
approve  of  the  road  as  constructed. 


contest— proceedings  bt  the  government. 

Gray  v.  Popkbss. 

Where  the  government,  in  its  own  behalf,  has  taken  steps  looking  to  the  cancellation 
of  an  entry,  pending  final  action  thereon,  a  contestant  can  gain  no  right  by  filing 
a  contest,  in  the  eveut  the  government  cancels  the  entry  as  the  result  of  its  own 
proceedings. 

Secretary  Bliss  to  the  Commissioner  of  the  Oeneral  Land  Office^  Septum- 
(W.  V.  D.)  ber  8,  1697.  (B.  M.  li.) 

This  case  involves  section  23,  T.  36  S.,  K.  12  W.,  Salt  Lake  City,  Utah, 
and  is  before  the  Department  upon  appeal  by  L.  H.  Gray  from  your 
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office  decision  of  April  14,  1896,  dismissing  his  contest  againfit  the 
desert  land  entry  by  Maria  A.  Popkess,  of  this  tract 

The  record  shows  that  on  May  11,  1889,  Maria  A.  Popkess  made 
desert  land  entry  for  the  land  involved.  February  10, 1894,  this  entry 
was  canceled  for  failore  to  make  proof  within  the  statutory  period.    . 

May  4,  1894,  an  application  having  been  made  for  re-instatement, 
your  office  granted  the  same  and  allowed  the  entryman  ninety  days 
within  which  to  make  such  proof,  ^^  failing  to  do  which  the  entry  will 
again  be  canceled." 

May  9, 1894,  due  service  of  the  above  decision  upon  the  attorney  of 
Maria  Popkess,  was  had. 

October  17, 1894,  the  local  office  informed  your  office  that  no  action 
had  been  taken  by  the  entryman  and  recommended  that  the  entry  be 
again  canceled. 

March  9, 1896,  this  appellant  filed  corroborated  affidavit  of  contest 
alleging  that  proof  had  not  been  made  within  the  time  allowed  by  law; 
that  the  land  had  never  been  reclaimed,  and  was  in  its  natural  condition. 

April  14, 1896,  your  office  decision  canceled  the  entry  of  Popkess  and 
held  that  as  the  entry  was  canceled  the  contest  of  Gray  would  not  lie. 
From  this  action,  as  heretofore  stated,  appeal  has  been  taken. 

It  will  be  noticed  that  at  the  time  the  application  to  contest  was 
made,  the  ninety  days  given  the  entrywoman  within  which  to  submit 
proof  had  expired  without  any  action  upon  her  part,  and  that  in  pur- 
suance of  your  office  decision  of  May  4, 1894,  stating  that  if  proof  was 
not  furnished  within  the  period  specified  the  entry  would  again  be  can- 
celed, the  local  office  so  recommended  on  October  17,  following.  The 
entry,  however,  was  not  formally  canceled  by  your  office  until  the 
decision  f^om  which  appeal  is  taken.  Under  these  drcumstances  is 
the  position  of  the  appellant  well  taken  f 

In  the  Spencer  case  (2  L.  D.,  785),  it  was  said  by  the  then  Oommis- 
sioner  of  the  General  Land  Office,  page  786: 

Experience  has  shown  that  frequent  efforts  are  made  to  taVe  advantage  of  a 
knowledge  of  facts  revealed  by  the  special  agent's  investigation,  to  found  a  contest 
thereon,  and  that  in  other  cases  parties  to  frandalent  entries  endeavor  to  protect  the 
same  against  the  investigation  through  the  institution  of  collusive  contests. 

This  was  the  first  expression  of  a  principle  which  has  since  been  often 
followed.  In  ex-parte  Bullen  (8  L.  D.,  301),  Secretary  Vilas  re-affirmed 
this  view.  See  also  ex-parte  Stearns  (idem.,  573),  and  United  States  v. 
Scott  Ehea  (id.,  578).  The  general  principle  deduced  firom  these  and 
similar  authorities,  is  that  where  the  government  in  its  own  behalf  has 
taken  steps  looking  to  the  cancellation  of  an  entry,  pending  final  action 
thereon,  a  contestant  can  gain  no  rights  by  filing  a  contest,  in  the  event 
the  government  cancels  the  entry  as  a  result  of  its  own  proceedings. 

So  in  the  cause  at  bar,  the  entry  was  canceled  and  then  reinstated 
for  a  i>eriod  of  ninety  days  for  the  purpose  only  of  allowing  the  entry- 
man  to  furnish  proof,  and  it  was  specifically  stated  therein  that  if  the 
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proof  was  not  fornislied  within  that  period,  the  entry  woald  be  canceled. 
The  time  having  passed  without  action  by  the  entry  man,  it  was  evident 
from  the  terms  of  yonr  decision  granting  the  extension  that  the  entry 
would  be  canceled.  This  contestant,  therefore,  cannot  be  allowed  to 
take  advantage  of  this  knowledge  and,  under  pretence  of  commencing 
a  contest  against  the  entry,  acquire  a  preference  right  thereon. 

I  am  of  opinion  that  the  decision  of  your  office  was  correct  and  the 
same  is  accordingly  affirmed. 


DXSEBT  SNTBT-PBICB  OF  ULNB. 

Kate  O.  OBaAN. 

The  price  of  desert  lands  within  the  limits  of  a  railroad  grant,  entered  nnder  the 
act  of  March  3,  1877,  is  not  affected  by  the  act  of  March  3, 1891,  and  such  lands 
can  only  be  patented  on  the  payment  of  the  double  minimum  price. 

Secretary  Bliss  to  the  Oommissioner  of  the  Oeneral  Land  Office,  Septem- 
(W.  V.  D.)  ber  8, 1897.  (G,  B.  G.) 

Kate  O.  Organ  has  appealed  from  yonr  office  decision  of  May  6^  1896, 
requiring  supplemental  payment  of  one  dollar  and  twenty-five  cents 
per  acre  on  desert  land  entry  No.  3651,  made  April  12, 1890,  for  the 
NE.  J  and  the  »^B.  J  of  the  8E.  i,  Sec.  22,  T.  14  K,  E.  66  W.,  Chey- 
enne, Wyoming. 

Appellant  complains: 

First.  That  the  laws  of  the  United  States  authorize  the  issuance  of  patent  for 
such  desert  claim  upon  payment  of  the  sum  of  $1.25  per  acre. 

Second.  That  claimant  has  made  final  proof  upon  said  claim,  which  has  been 
accepted  by  the  land  department,  and  that  she  paid  the  purchase  price  therefor  as 
required  by  said  department,  and  that  she  holds  a  final  receipt  therefor. 

That  claimant  has  complied  with  all  the  requirements  of  law  in  the  premiseSy  and 
is  entitled  without  further  payment  to  a  patent  for  said  described  lands. 

The  record  shows  that  on  Jnly  26, 1893,  your  office  rejected  the  final 
proof  offered  by  Miss  Organ  upon  her  desert  land  entry,  for  the  reason 
that  ^^only  two  hundred  dollars  was  tendered  as  payment  for  the  land." 

On  appeal,  the  Department  reversing  the  decision  of  your  office  said: 

It  is  true  that  the  initial  entry  was  made  prior  to  the  act  of  March  3, 1891  (25  Stat., 
1096-6-7) ;  but  that  act  proTided  that  in  case  of  all  desert  land  entries  in  existence 
at  that  date,  **  upon  payment  to  the  receiver  of  the  additional  sum  of  one  dollar  per 
acre  of  said  land  a  patent  shall  issue  therefor  to  the  applicant  or  his  assigus/'  In 
the  case  at  bar,  final  proof  was  made  on  June  22,  1893,  subsequently  to  the  passage 
of  the  act  above  cited;  hence  it  is  subject  to  the  provisions  of  said  act.  (See  case 
of  Robert  J.  Gardinier,  19  L.  B.,  83.) 

The  decision  of  your  office,  in  so  far  as  it  demands  more  than  one  dollar  and  a 
quarter  per  aere  as  the  total  amount  to  be  paid  for  said  land,  is  reversed.  20  L.  D., 
406. 

It  does  not  appear  why  this  entry  did  not  pass  to  patent  on  the 
authority  of  said  decision* 
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On  May  6, 1896,  your  office,  without  reference  to  said  departmental 
decision,  again  suspended  said  entry  for  supplemental  payment  of  one 
dollar  and  twenty-five  cents  i)er  acre,  on  the  authority  of  the  decision 
of  the  supreme  court,  in  the  case  of  the  United  States  v.  Healey,  160 
U.  S.,  130,  and  it  is  of  this  that  the  appellant  now  complains. 

This  action  on  the  part  of  your  office  was  irregular.  It  was  the  duty 
of  the  Commissioner  to  carry  out  the  decision  of  the  Department.  If 
said  decision  was  believed  to  have  been  in  violation  of  a  rule  of  law  as 
subsequently  announced  by  the  supreme  court,  it  was  the  duty  of  the 
Commissioner  to  have  called  the  attention  of  the  Department  to  that 
fact,  and  asked  for  instructions  in  the  premises.  If  the  departmental 
decision  was  wrong,  however,  in  the  light  of  the  supreme  court  decision, 
your  action  of  May  6, 1896,  was  not  reversible  error. 

The  laud  embraced  in  this  entry  is  within  the  granted  limits  of  the 
Union  Pacific  Kailroad.  The  entry  was  made  on  April  12, 1890,  under 
the  desert  laud  act  of  1877. 

In  the  case  of  the  United  States  v.  Healey  (supra),  it  was  said: 

It  resalts  that  prior  to  the  passage  of  the  act  of  1891,  lands  snch  as  those  here  in 
suit,  although  within  the  general  description  of  desert  land,  could  not  properly  be 
disposed  of  at  less  than  $2.50  per  acre.  Was  a  different  rule  prescribed  by  that  act 
in  rehition  to  entries  made  previously  to  its  passage? 

If  it  be  true,  as  seems  to  have  been  held  by  the  Interior  Department,  that  the  act 
of  1877,  as  amended  by  that  of  1891,  embraces  alternate  reserved  sections  along  the 
lines  of  land-grant  railroads  that  require  irrigation  in  order  to  fit  them  for  agricul- 
tural purposen — upon  which  question  we  express  no  opinion — it  is  necessary  to  deter- 
mine whether  a  case  begun,  as  this  one  was,  prior  to  the  passage  of  the  act  of  1891 
is  controlled  by  the  law  as  it  was  wjien  the  original  entry  was  made.  This  question 
is  important  in  view  of  the  fact  that  the  appellee's  entry  was  made  under  the  act  of 
1877,  before  it  was  amended,  and  his  final  proof  was  made  after  the  act  1891  took 
effect 

We  are  of  opinion  that  the  act  of  1891  did  not  authorize  the  lands  in  dispute  to 
be  sold  at  $1.25  per  acre,  where,  as  in  this  case,  the  proceedings  to  obtain  them  were 
begun  before  its  passage. 

I  am  constrained  to  follow  this  decision  and  to  hold  that  it  disx>08es 
of  appellant's  case.  Claims  initiated  under  the  desert  land  act  of  1877, 
before  the  passage  of  the  amendatory  act  of  1891  can  only  be  completed 
on  the  payment  of  two  dollars  and  fifty  cents  per  acre,  as  provided  by 
the  first  named  act. 

The  Secretary  of  the  Interior  has  jurisdiction  over  the  pnblic  lands 
until  patent  issues,  and  it  is  his  duty  to  see  that  they  are  disposed  of 
only  in  accordance  with  law.  The  payment  of  two  dollais  and  fifty 
cents  i)er  acre  is  a  condition  precedent  to  the  acquisition  of  title  to 
such  alternate  reserved  lands  entered  under  the  act  of  1877,  and  until 
that  condition  has  been  complied  with,  I  am  without  authority  to 
patent  the  land. 

The  decision  appealed  from  is  afiirmedi 
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MIKING  CLAIM-RAILROAD  GBAJ9T-SCHOOL  GRANT, 

Pactpic  Coast  Marble  Co.  v.  Northern  Pacific  E.  B.  Co.  bt  al. 

Whatever  is  recognized  as  a  mineral  by  the  standard  antborities,  whether  of  metallic 
or  other  substances,  when  found  in  the  pnblio  lands,  in  quantity  and  quality 
sufficient  to  render  the  land  more  valuable  on  account  thereof  than  for  agricul- 
tural purposes,  must  be  treated  as  coming  within  the  purview  of  the  mining 
laws. 

Lands  valuable  only  on  account  of  the  marble  deposit  contained  therein  are  subject 
to  placer  entry  under  the  mining  laws. 

Lands  containing  valuable  mineral  deposits,  whether  of  the  metalliferous  or  fossil- 
iferous  class,  of  such  quantity  and  quality  as  to  render  them  subject  to  entry 
under  the  mining  laws,  are  ''mineral  lauds''  within  the  meaning  of  that  term  as 
used  in  the  exception  from  the  grant  to  the  Northern  Pacific  Company  for  rail- 
road purposes,  and  to  the  State  for  school  purposes. 
The  case  of  Tucker  r.  Florida  Railway  and  Navigation  Co.,  19  L.  D.,  414,  overruled. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  Septem- 
(W.  V.  D.)  her  P,  1897.  (A,  B.  P.) 

The  laud  involved  in  this  controversy  includes  parts  of  sections  14, 
15, 16, 21,  and  22,  T.  28  N,,  E.  36  B.,  W.  M,,  Spokane,  Washington.  The 
portions  thereof  which  lie  in  sections  15  and  21,  are  claimed  by  the 
Northern  Pacific  Railroad  Company,  by  virtue  of  its  list,  No.  7,  of 
indemnity  selections,  under  its  grant  of  July  2, 1864  (13  Stat.,  365). 
That  portion  which  lies  in  section  16,  is  claimed  by  the  State  of  Wash- 
ington, under  its  grant  for  school  purposes,  by  the  act  ot  February  22, 
1889  (25  Stat.,  676,  sections  10  and  18).  The  whole  thereof—embracing 
120  acres — ^is  claimed  by  the  Pacific  Coast  Marble  Company,  under  its 
application  for  patent  filed  October  15, 1895,  based  upon  six  distinct  but 
contiguous  placer  mining  locations,  of  twenty  acres  each,  made  prior 
thereto,  and  known,  respectively,  as  the  Clark,  Heitkemper,  Clamo, 
Liebe,  Haight,  and  Strode,  mining  claims. 

On  January  2, 1896,  the  mineral  claimant  presented  its  proof  of  pub- 
lication, etc.,  and  tendered  payment  for  the  land.  The  local  officers 
declined  to  receive  the  money,  owing  to  the  conflicts  with  the  railroad 
company  and  the  State,  and  thereupon  transmitted  the  record  to  your 
office,  with  request  for  instnictions  as  to  the  proper  course  to  pursue. 
Under  date  of  January  17, 1896,  your  office  replied,  stating  "that  the 
lands  containing  a  deposit  of  marble,  which  can  be  mined  at  a  profit, 
are  subject  to  disposition  nnder  the  mining  laws,''  but  that  the  mineral 
claimant's  application  should  have  been  treated  as  in  the  nature  of  a 
contest  against  the  railroad  company's  selection ;  that  the  State  should 
have  been  notified,  and  ruled  to  show  cause,  etc.;  that  before  the  appli- 
cant could  be  allowed  to  purchase  under  the  mining  laws,  it  would  have 
to  proceed  as  thus  indicated ;  and  the  local  officers  were  instructed  to 
require  proceedings  to  be  had  accordingly. 

The  State  was  thereupon  notified,  and  in  reply,  filed  its  protest, 
admittiog  the  existence  of  marble  in  the  land,  but  contending  that 
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marble  is  not  such  a  mineral  as  serves  to  except  lands  oontaining  it 
from  tlie  grant  to  the  State  for  school  purposes. 

As  a  further  result  of  the  instructions  from  your  office,  a  hearing 
was  had,  at  which  all  the  parties  appeared.  After  the  examination  of 
two  witnesses,  and  the  introduction  of  certain  specimens  of  marble 
from  the  claims,  as  exhibits  in  the  case,  the  parties,  without  proceed- 
ing further  with  the  testimony,  entered  into  a  written  stipulation 
whereby,  ^^for  the  purpose  of  saving  further  cost  and  time  in  taking 
evidence,"  it  was  agreed 

that  the  land  in  controveny  is  not  agricultaral  or  grazing  land,  and  is  valaable  only 
for  the  marble  it  contains ;  and  this  controversy  shall  be  submitted  npon  the  legal 
question  of  whether  or  not  marble  is  a  mineral  such  as  to  except  the  land  firam  the 
grant  to  the  Northern  Pacific  Railroad  Company  by  virtue  of  its  indemnity  aelaetton. 

It  was  also  agreed  in  the  same  writing,  that  the  testimony,  as  taken, 
should  be  considered  only  upon  the  question  as  to  the  value  of  the  land 
on  account  of  the  marble  it  contains,  and  as  to  whether  marble  is  a 
mineral  within  the  meaning  of  the  grant  to  the  railroad  company;  and 
it  was  further  stated  that  this  stipulation  and  agreement  should  apply 
to  the  State  of  Washington,  and  that  its  protest  should  be  merged 
with  that  of  the  railroad  company,  and  be  heard  as  one  case  on  appeal. 

The  local  officers  held  the  land  in  question  to  be  mineral  in  character, 
and  that  by  reason  thereof,  the  portions  situated  in  sections  15  and  21, 
were  excepted  from  the  grant  to  the  railroad  company,  and  the  portion 
situated  in  section  16,  was  excepted  from  the  grant  to  the  State. 

Both  the  railroad  company  and  the  State  appealed. 

On  August  13, 1890,  your  office,  after  observing  that  under  the  pre- 
vious rulings  and  decisions  of  the  Land  Department,  public  lands 
chiefly  valuable  for  the  deposits  of  marble  therein,  had  been  held  sub- 
ject to  entry  under  the  mining  laws,  but  that  the  question  here  involved 
was  whether  or  not  such  lands  passed  to  the  railroad  company  and  the 
State  under  their  respective  grants,  held,  (1)  that  the  portions  of  the 
land  in  question  embraced  in  sections  15  and  21,  were  not  excepted  from 
the  railroad  company's  grant,  (2)  that  the*  portion  thereof  embraced  in 
section  16,  was  not  excepted  from  the  grant  to  the  State,  and  (3)  that 
the  application  of  the  mineral  claimant  should,  therefore,  be  canceled. 

The  mineral  claimant  has  appealed  to  the  Department.  Several 
errors  are  assigned,  but  they  need  not  be  here  set  out  in  detail.  It  is 
sufficient  to  say  that,  in  substance,  they  attack  and  put  squarely  in 
issue  the  correctness  of  the  several  holdings  of  your  said  office  decision. 

The  importance  of  the  questions  involved  is  conceded  by  all  parties, 
and  in  view  thereof,  upon  request  of  the  mineral  claimant,  concurred  in 
by  the  railroad  company,  and  not  objected  to  by  the  State,  the  case 
has  been  advanced  from  its  regular  order  and  made  special. 

All  questions  of  fact  are  settled  by  the  stipulation,  and  by  the  evi- 
dence introduced  before  it  was  entered  into.  The  stipulation  shows 
the  land  to  be  non-agricultural,  and  valuable  only  for  the  marble  it 
contains.    The  evidence  shows  that  the  marble  is  of  a  superior  qualilyi 
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sasceptible  of  a  high  polish,  aud  asefnl  for  ornameiital  purposes.  The 
deposit  is  represented  as  very  extensive. 

The  case  has  been  elaborately  and  ably  argued  by  counsel  for  the 
contending  parties,  both  orally  and  by  printed  briefs.  In  view  of  the 
magnitude  of  the  interests  at  stake,  and  the  importance  of  the  ques- 
tiona  involved,  it  has  been  given  the  most  careful  aud  painstaking 
consideration. 

Briefly  stated,  the  issue  presented  is,  whether  lands  chiefly  valuable 
on  account  of  the  deposits  of  marble  they  contain,  are  embraced  by 
the  terms  ^<  mineral  lands,"  and  ^^  lands  valuable  for  minerals,"  as  those 
terms  are  used,  respectively,  in  the  aforesaid  granting  acts,  and  in  the 
miniog  statutes  of  the  United  States.  If  such  lands  are  so  embraced, 
then  your  office  decision  is  wrong,  and  should  be  reversed;  if  not,  that 
decision  is  right  and  should  be  affirmed. 

The  grant  to  the  Northern  Pacific  Eailroad  Company,  is  of  <<  every 
alternate  section  of  public  land,  not  mineral,"  within  certain  prescribed 
limits,  and  with  stated  provision  for  indemnity  for  losses  in  place  limits. 

The  grant  contains  several  provisos,  among  which,  as  i>ertinent  to 
the  issue  here  involved,  are  the  following: 

Provided  further:  That  all  mioeral  lands  be,  and  the  same  are  hereby,  excluded 
from  the  operations  of  this  act,  and  in  lien  thereof  a  like  quantity  of  unoccapied 
and  nnappropriated  agricnltural  lands,  in  odd-nnmhered  sections,  nearest  the  line  of 
said  road,  may  be  selected  as  above  provided : 

And  provided  further:  That  the  word  ''mineral^''  when  it  occurs  in  this  act,  shall 
not  be  held  to  include  iron  or  coal. 

The  grant  to  the  State,  for  school  purposes,  is  of  '<  Sections  numbered 
sixteen  and  thirty-six  in  every  township,"  with  the  express  provision 
'^that  all  mineral  lands  shall  be  exempted"  therefrom.  Ample  pro- 
vision for  indemnity  is  made,  in  the  grant  to  the  State,  for  losses  on 
account  of  mineral  lands. 

The  mining  statutes,  as  originally  enacted,  are  found  in  the  several 
acts  of  July  4, 1866  (14  Stat.,  85-^),  July  26, 1866  (Id.,  251-2),  July  9, 
1870  (16  Stat.,  217),  May  10,  1872  (17  Stat,  91-2),  February  18,  1873 
(17  Stat.,  465),  and  March  3, 1873  (Id.,  607).  The  various  provisions  of 
these  several  acts,  as  at  present  codified,  are  embodied,  under  the  head 
of  <<  Mineral  Lands  and  Mining  Besources,"  in  the  Ee vised  Statutes, 
sections  2318  to  2352,  inclusive,  except  section  2346,  which  need  not  be 
herein  referred  to.  The  particular  provisions  important  to  here  note, 
are  as  follows : 

Section  2318  provides  that — 

In  all  cases  lands  yalnable  for  minerals  shall  be  reeeryed  from  sale,  except  as  other- 
wise expressly  directed  by  law. 

Section  2319  provides  that — 

All  valuable  mineral  deposits  in  lands  belonging  to  the  United  States^  both  sur- 
veyed and  nnsurveyed,  are  hereby  declared  to  be  free  and  open  to  exploration  and 
purchase  ....  under  regulations  prescribed  by  law,  and  according  to  the  local  cus- 
toms or  rules  of  miners  in  the  seyeral  mining  districts,  so  far  as  the  same  are  appli- 
eabk  and  not  inoonsistent  with  the  laws  of  the  United  States. 
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Sections  2320  to  2324,  inclusive,  prescribe  certain  rales  and  regola- 
tions  to  govern  the  location  of — 

Mining  olAimB  npon  yeius  or  lodee  of  qnftrte  or  other  rock  in  place  bearing  gold, 
sUrer,  cinnabar,  lead,  tin,  copper,  or  other  yalnable  deposits. 

Sections  2325  to  2328,  inclasive,  provide  tbe  manner  of  obtaining  title 
from  the  government  for  lands  ^^ claimed  and  located  for  valuable 
deposits''  nnder  the  preceding  sections. 

By  section  2329  it  is  provided  that — 

ClaimB  nsaally  called  "  placers,"  including  aU  forms  of  deposit,  excepting  veins 
of  qnartz,  or  other  rock  in  place,  shall  be  subject  to  entry  and  patent,  nnder  like 
circamstances  and  conditions,  and  npon  similar  proceedings,  as  are  proYided  for 
yein  or  lode  claims. 

The  succeeding  sections  contain  nothing  which  is  necessary  to  be 
noted  in  this  discussion. 

Briefly  sammarized,  the  contention  of  the  railroad  company  is,  that 
the  term  '^mineral  lands,"  as  used  in  its  grant  of  1864,  and  in  other 
railroad  land  grants,  as  well  as  the  terms,  ^^  lands  valuable  for  min- 
erals," and  ^^  valuable  mineral  deposits,"  as  used  in  the  mining  laws, 
were  intended  to  include  only  minerals  of  the  metallic  class;  that  the 
term  <' mineral  lands"  as  used  in  its  said  grant  should  be  construed  as 
excluding  therefrom  only  lands  containing  valaable  metalliferous 
deposits;  and  that  as  marble  is  not  such  a  deposit,  lands  containiDg 
it,  though  chiefly  valuable  on  account  thereof,  are  not  excepted  from 
Its  grant.  The  State  takes  a  similar  position  with  reference  to  its 
grant. 

This  position  is  squarely  attacked  by  the  mineral  claimant.  Its  con- 
tention is  that  the  vahie,  and  not  the  hind  of  any  given  mineral  deposit, 
is  the  controlling  key,  which  is  to  determine  the  question  whether  the 
lands  containing  such  dexK)sit  are  included  within  the  meaning  of  the 
terms,  ^Hands  valuable  for  minerals,"  ^^  valuable  mineral  deposits,"  and 
<<  minerals  lands,"  as  used,  as  aforesaid. 

The  railroad  company's  contention  is  predicated  upon  the  theory  that 
the  ordinary  and  accepted  meaning  of  the  term  ^^mineral",  as  used  in 
America,  and  particularly  in  land  legislation,  prior  to  and  at  the  date 
of  its  grant  of  July  2, 1864,  did  not  include  any  mineral  deposits  except 
those  of  the  metallic  class,  and  that  therefore  Congress  in  making  its 
grant  did  not  intend,  by  the  use  therein  of  the  term  ^'mineral  lands", 
to  exclude  therefrom  any  lauds  except  those  containing  metallic  min- 
erals; that  there  is  nothing  in  the  mining  statutes  to  indicate  that 
Congress  used  the  terms,  'Mands  valuable  for  minerals"  and  '^valuable 
mineral  deposits",  as  therein  stated,  in  any  larger  or  more  comprehen- 
sive sense  than  is  indicated  by  the  use  of  the  term  '<  mineral  lands"  in 
its  said  grant;  that  section  2329,  which  provides  for  the  entry  and 
patent  of  ''claims  usually  called  placers,  including  all  forms  of  deposit, 
excepting  veins  of  quartz,  or  other  rock  in  place,"  was  intended  to 
include  only  such  claims  as  contain  auriferous  deposits;  and  that  it 
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was  not  the  purpose  of  auy  subsequent  legislation  to  in  anywise  enlarge 
the  meaning  of  the  term  ^'mineral  lauds''  as  used  in  its  grant. 

By  the  pre-emption  act  of  September  4, 1841  (5  Stat.,  45^6),  pro- 
visions were  made  for  the  entry  and  purchase  of  the  vacant  public 
lands,  but  it  was  further  provided  that  no  lands  on  which  were  situated 
^'known  salines  or  mines",  should  be  subject  to  entry  or  sale  thereunder. 
It  is  contended  that  ^<  what  Congress  meant  in  this  act  by  the  term 
^mines'  must  be  gathered  &om  the  preceding  uniform  policy  as  set  forth 
Id  the  legislation"  on  the  subject  of  mineral  in  the  public  lands;  and  it 
is  claimed  that  such  policy  is  distinctly  indicated  by  the  preceding 
legislation  which  reserved  to  the  United  States,  ''lead  mines  and  salt 
springs,  absolutely,  and  a  one-third  part  of  all  gold,  silver,  lead,  and 
copper  mines,"  or,  excepting  salt  springs,  minerals  of  the  metallic  class 
only.  This  preceding  legislation  is  referred  to  as  being  embodied  in  a 
certain  ordinance  of  the  Congress  sitting  under  the  Articles  of  Confed- 
eration, passed  May  20, 1785,  and  in  certain  acts  of  the  Congress  under 
the  Constitution,  passed  at  various  times,  down  to  and  including  the 
year  1816. 

It  is  to  be  observed,  however,  that  in  the  act  of  July  1, 1864  (13  Stat., 
343),  providing  for  the  disposal  of  coal  lands  in  the  public  domain, 
Congress  gave,  on  this  point,  its  own  definition  of  the  term  '^ mines"  as 
used  in  the  former  pre-emption  act,  by  declaring  that — 

Any  tracts  embriusing  ooal-beds  or  coal-fields,  conBtitnting  portions  of  the  public 
domain,  and  which,  as  ''mines"  are  excluded  from  the  pre-emption  act  of  eighteen 
hondred  and  forty -one, 

might  be  sold  under  the  terms  therein  prescribed. 

Goal  is  a  non -metallic  mineral,  and  we  have  here  an  express  declara- 
tion of  Congress  that  the  same  is  included  within  the  meaning  of  the 
stated  exception  from  said  pre  emption  act. 

Ip  the  case  of  MuUan  v.  United  States  (118  U.  S.,  271)  the  question 
was,  whether  coal  lands  are  mineral  lands  within  the  meaning  of  the 
statutes  regulating  the  disposition  of  the  public  domain.  The  court, 
after  referring  to  the  pre  emption  act  of  1841.  and  the  coal  act  of  July 
1, 1864,  said,  of  the  provision  herein  above  quoted  from  the  latter  act: 

This  is  clearly  a  legislative  declaration  that  ''known"  coal  lands  were  mineral 
lands  within  the  meaning  of  that  term  as  nsed  in  statutes  regnlating  the  pnblfo 
lands,  nnless  a  contrary  intention  of  Congress  was  clearly  manifested. 

Here  we  have  both  a  legislative  declaration,  and  the  highest  judicial 
determination,  that  the  term  "mineral  lands"  in  the  public  land  laws 
does  include  minerals  other  than  those  of  the  metallic  class. 

It  was  held  by  Attorney  General  Williams,  in  an  opinion  under  date 
of  August  31, 1872,  given  at  the  request  of  the  Secretary  of  the  Interior, 
that  diamonds  are  embraced  by  the  term  "valuable  mineral  deposits", 
as  used  in  the  act  of  May  10,  1872.  He  refers  also  to  the  act  of  July  26, 
1866,  and  expresses  the  opinion  that  "these  acts  ought  to  be  most  lib- 
erally construed,  so  as  to  facilitate  the  sale"  of  the  mineral  lands  of  the 
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pablic  domaiii  (14  Op.  A.  G.,  115).  These  views  were  concnrred  iu  and 
adopted  as  the  gaide  for  official  action  in  like  cases,  by  Acting  Secre- 
tary Smith,  in  a  communication  addressed  to  Commissioner  Drammond 
of  the  General  Land  Office,  dated  September  3,  1872  (Copp^s  Mineral 
Lands,  119). 

In  a  general  circular  issaed  ander  the  mining  laws,  dated  Jnly  15, 
1873,  Commissioner  Drammond,  speaking  upon  the  subject  of  what 
constitutes  ^^  a  valuable  mineral  deposit,"  said: 

That  whatever  is  recognized  m  a  mineral  by  the  standard  authorities  on  the  sob- 
ject,  where  the  same  is  fonnd  in  quantity  and  quality  to  render  the  land  sought  to 
be  patented  more  valuable  on  this  account  than  for  purposes  of  agriculture,  should 
be  treated  by  this  office  as  coming  within  the  purview  of  the  mining  act  of  May  10, 
1872. 

It  was  further  stated : 

The  language  of  the  statute  is  so  comprehensive,  and  capable  of  such  liberal  con- 
struction, that  I  cannot  avoid  the  conclusion  that  Congress  intended  it  as  a  general 
mining  law,  ''to  promote  the  development  of  the  mining  resources  of  the  United 
states/'  and  to  afford  a  method  whereby  parties  holding  the  posseesory  right  under 
local  laws  and  regulations  could  secure  title  to  tracts  containing  valuable  accretions 
or  deposits  of  mineral  substances,  except  when  a  special  law  might  intervene,  reserv- 
ing from  sale,  or  regulating  the  disposal  of  particularly  specified  mineral-beariDg 
lands. 

In  answer  to  inquiries,  the  consideration  of  which  gave  rise  to  the 
circular,  it  was  further  said: 

I  therefore  reply  that  lands  valuable  on  account  of  borax,  carbonate  of  soda, 
nitrate  of  soda,  sulphur,  alum,  and  asphalt,  as  well  as  "aU  valuable  mineral 
deposits,''  may  be  applied  for  and  patented  under  the  provisions  of  the  mining  act 
of  May  10, 1872  (Copp's  Mineral  Lands,  61-2). 

It  is  proper  to  observe  in  this  connection,  that  prior  to  the  issuance 
of  this  circular,  a  special  statute  had  been  enacted  regulating  the  dis- 
posal of  coal  lands  (Act  of  Jnly  1, 1864,  supra)^  and  that  the  uniform 
policy  of  the  government  had  been  to  reserve  salt  lands  and  salt 
springs  firom  sale,  absolutely.  (See  Morton  v.  Nebraska,  21  Wall., 
660,  and  the  various  acts  of  Congress  therein  referred  to;  Hall  v. 
Litchfield,  Gopp's  Mineral  Lauds,  321;  Salt  Bluff  Placer,  7  L.D.,  549.) 
These  things  were  doubtless  iu  the  mind  of  the  Commissioner  at  the 
time,  and  they  furnish  an  explanation  of  the  exceptions  noted  in  said 
circular. 

Following  this  circular,  Oommissioner  Drummond,  on  July  20, 1873, 
held  that  lands  more  valuable  on  account  of  deposits  of  iron  ore,  than 
for  agricultural  purposes,  were  subject  to  disposal  under  the  provisions 
of  the  mining  laws.    (Oopp's  Mining  Decisions,  214.) 

On  January  30,  1875,  it  was  held  by  Commissioner  Burdett,  that 
lands  containing  valuable  deposits  of  umber,  or  of  petroleum,  were  sub- 
ject to  entry  under  the  mining  laws.  (Sickles'  Mining  Laws,  491).  And 
on  June  28th  following,  it  was  held  by  the  same  Commissioner,  that 
lands  more  valuable  for  deposits  of  limestone,  or  marble,  than  for  pur- 
poses of  agriculture,  and  lands  containing  valuable  deposits  of  kaolin, 
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are  subject  to  disposal  under  the  mining  acts.  (Oopi>'8  Mining  Lands, 
194.) 

It  was  also  held  by  Gomniissioner  McFarland,  on  March  31, 1882,  that 
lauds  containing  deposits  of  petroleum  *^are  subject  to  entry  and  dis- 
posal according  to  the  law  and  regulations  relating  to  placer  claims" 
(9  G.  L.  O.,  51).  And  by  the  same  Oommissioner,  in  the  case  of  Mon- 
tague V.  Dobbs  (9  G.  L.  O.,  165, 1882),  it  was  further  held  that  veins  of 
clay  and  other  non-metalliferous  mineral  substances  are  subject  to  loca- 
tion as  placers;  also  building  stone,  in  the  case  of  H.  P.  Bennett  Jr. 
(1884,  3  L.  D.,  116). 

The  case  of  W.  H.  Hooper  (1  L.  D.,  560, 1881)  involved  the  question 
whether  gypsum  is  a  mineral  within  the  meaning  of  the  mining  laws. 
In  disx)osing  of  the  case  Secretary  Earkwood  referred  to  and  concurred 
in  the  views  expressed  in  the  circular  of  July  15, 1873,  namely: 

That  whatever  is  recognized  as  a  mineral  by  the  standard  authorities  on  the  sub- 
ject, when  the  same  is  fo^nd  in  qnantity  and  quality  to  render  the  land  sought  to  be 
patented  more  valuable  on  this  account  than  for  purposes  of  agriculture,  should  be 
treated  as  coming  within  the  purview  of  the  mining  act  of  1872. 

!No  proof  having  been  introduced  to  show  the  comparative  value  of 
the  particular  tract  involved,  for  mineral  or  agricultural  purposes,  an 
investigation,  in  that  respect,  was  ordered,  with  the  direction  that  it 
the  land  should  be  found  to  have  greater  value  for  the  former,  patent 
should  issue  to  the  mineral  claimant. 

In  a  communication  by  Secretary  Teller  to  Oommissioner  McFarland, 
under  date  of  January  30, 1883,  it  was  directed  that  ^^  public  lands  con- 
taining valuable  deposits  of  borax,  the  carbonate  and  nitrate  of  soda, 
sulphur,  alum,  and  asphalt,"  when  shown  to  be  valuable  only  on  account 
of  such  deposits,  should  be  enterable  under  the  mining  laws  (1  L.  D., 
561). 

Following  this,  on  April  16, 1883,  in  the  case  of  Maxwell  «•  Brierly 
(10  0.  L.  O.,  50),  Secretary  Teller,  after  referring  with  approval  to  the 
circular  of  July  15, 1873,  held  that  lands  containing  deposits  of  '^  gypsam 
and  limestone  •  .  .  asphaltam,  borax,  auriferous  cement,  fire-clay, 
kaolin,  mica,  marble,  petroleum,  slate,  and  other  substances,"  are  sub- 
ject to  the  operation  of  the  mining  laws,  when  shown  to  be  more  valu- 
able on  account  of  such  deposits  than  for  agricultural  purposes.  (See 
also  1  Brainard's  Legal  Free,  98).  And  in  the  case  of  The  Dobbs 
Placer  Mine  (1  L.  D.,  565--9, 1883),  the  same  Secretary  held  that  <<  fire- 
clay or  kaolin,  in  the  manner  in  which  it  exists  as  a  deposit,  is  properly 
the  subject  of  a  placer  location." 

Such  are  some  of  the  rulings  and  decisions  of  the  Land  Department, 
made  shortly  after  the  mineral  land  laws  became  a  part  of  the  public 
land  system,  and  by  the  officers  of  the  government  charged  with  their 
administration;  and  as  contemporaneous  and  uniform  interpretation, 
they  are  entitled  to  great  weight. 

These  and  other  mlings  on  the  subject,  with  few  exceptions,  have 
been  consistently  and  uniformly  tp  the  efifect  that  the  mining  laws 
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embrace  not  ouly  lands  containing  metallic  minerals,  but  all  valnable 
mineral  deposits  of  whatever  kind  or  natnre — whether  metalliferouB  or 
fossiliferous — wherever  the  lands  containing  them  are  shown  to  be  more 
valnable  on  account  thereof,  than  for  agricultural  purposes.  The  value 
of  the  mineral  deposit,  rather  than  its  kind,  appears  to  have  been  the 
controlling  factor  in  determining  whether  the  lands  cont^ning  it  were 
subject  to  entry  and  patent  under  the  mining  laws. 

In  this  connection,  it  is  permissible  to  refer  to  some  legislation  on  the 
subject,  since  the  act  of  May  10,  1872. 

By  act  of  February  18, 1873  (17  Stat,  465),  "deposits  or  mines  of 
iron  and  coal,"  in  the  States  of  Michigan,  Wisconsin  and  Minnesota, 
were  expressly  excluded  from  the  operation  of  the  act  of  May  10, 1872, 
and  lands  containing  such  deposits  were  declared  subject  to  sale  and 
purchase  according  to  legal  subdivisions,  as  before  the  passage  of  the 
act  of  1872.  The  act  of  1873  would  have  been  wholly  unnecessary  to 
accomplish  the  exclusion  stated  as  to  coal,  if  it  were  true  that  the  act 
of  1872  was  not  intended  to  embrace  any  minerals  except  those  of  the 
metallic  class. 

By  the  act  of  May  6, 1876  (19  Stat.,  52)^  it  was  declared  that  "de- 
posits of  coal,  iron,  lead,  or  other  mineral,"  within  the  States  of  Mis- 
souri and  Kansas,  should  be  excluded  from  the  operation  of  the  act  of 
May  10, 1872,  and  all  lands  in  said  States  were  made  subject  to  dis- 
posal as  agricultural  lands.  Here  non-metallic  minerals  are  also 
referred  to,  and  what  has  been  said  of  the  act  of  February  18, 1873, 
applies  equally  to  this. 

The  act  of  June  3,  1878  (20  Stat.,  89),  provided  for  the  sale  of  lands 
chiefly  valuable  for  timber  or  stone,  in  certain  States  and  Territories, 
but  declared  that  nothing  therein  contained  should  ''authorize  the  sale 
of  any  mining  claim  ...  or  lauds  containing  gold,  silver,  cinna 
bar,  copper,  or  coal."  Both  classes  of  minerals  are  again  specifically 
mentioned,  the  metalliferous  and  non  metalliferous  being  associated 
together  and  placed  upon  an  equality. 

By  the  act  of  March  3, 1883  (22  Stat.,  487),  it  was  declared: 

That  within  the  State  of  Alabama,  all  public  lauds,  whether  mineral  or  otherwise, 
flhaU  be  subject  to  disposal  only  as  agricultural  lands :  Provided  however^  That  all 
lands  which  have  heretofore  been  reported  to  the  General  Land  Office  as  containing 
coal  and  iron,  shall  first  be  offered  at  public  sale. 

Here  the  mention  of  coal,  a  non-metalliferous  mineral,  is  again  closely 
associated  with  iron,  a  metalliferous  mineral,  and  both  are  named  in 
connection  with  mineral  lands. 

The  following  are  some  of  the  more  important  recent  decisions  of 
this  Department  on  the  subject. 

Conlin  v,  Kelly  (12  L.  D.,  1—1891).  In  this  case  it  was  held  that 
stone  useful  only  for  general  building  purposes  is  not  subject  to  appro- 
priation under  the  mining  laws.    It  was  further  stated,  however,  that— 

The  stone  in  the  tract  in  controversy  has  no  peculiar  property  or  characteristic 
that  gives  it  especial  value,  such  as  attaches  to  gypsum,  limestone,  mica,  marble, 
alate,  asphaltum,  borax,  auriferous  cement,  fire-clay,  kaolin  or  petroleum. 
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McGlenn  v.  Wienbroeer  (15  L.  D.,  370—1892).  Here  the  decision  was 
that  lands  containing  a  valuable  deposit  of  stone,  nsefal  for  special 
purposes,  may  be  entered  as  a  placer  claim;  and  the  case  of  Gonliu  v. 
Kelly  was  distinguished. 

Van  Doren  v.  Plested  (16  L.  D.,  508—1893).  In  this  case  it  was  held 
(syllabus)  that — 

Land  oontaiDing  a  deposit  of  sandstone  of  a  superior  quality  for  building  and 
ornamental  porposes,  and  valuable  only  as  a  stone  quarry,  may  be  entered  as  a 
placer  claim  under  the  general  mining  laws. 

Hayden  v,  Jamison  (Id.,  537)  and  Clark  v.  Erwin  (Id.^  122)  were  cases 
similar  to  that  of  Conlin  r.  Kelly,  supra. 

In  Shepherd  v.  Bird  (17  L.  D.,  82—1893)  it  was  held  that  lands  con- 
taining stone  suitable  for  making  lime,  might  properly  be  entered  as  a 
placer  claim,  or  purchased  under  the  timber  and  stone  act  of  June  3, 
1878. 

In  Gary  v.  Todd  (18  L.  D.,  58—1894)  it  was  held  that  lands  chiefly 
valuable  for  phosphate  deposits  were  mineral  lands  and  not  subject  to 
eutry  under  the  homestead  laws. 

These  decisions,  as  a  rule,  do  not  vary  materially,  if  at  all,  from  the 
earlier  rulings  and  decisions  of  the  Land  Department  on  the  subject. 
Oil  the  contrary,  they  show  a  practically  uniform  adherence  to  the  rule 
originally  announced  in  the  circular  of  July  15,  1873,  hereinbefore 
referred  to.  They  are  generally  to  the  effect  that  lands  chiefly  valuable 
for  mineral  deposits,  of  whatever  kind  or  nature,  may  be  properly  dis- 
posed of  under  the  mining  laws. 

In  the  case  of  Freezer  v.  Sweeney  (21  Pac.  Rep.,  20)  the  supreme  court 
of  Montana  (1889),  referring  to  certain  adjudications  of  the  Laud  Depart- 
ment on  the  subject,  held  that  a  stone  quarry  may  be  located  and  pat- 
ented as  a  placer  claim.  In  its  opinion  the  court  refers  to  section  2329 
of  the  Kevised  Statutes,  and  says: 

This  section  extends  and  enlarges  the  signification  oommonly  given  to  "placer 
claims/'  and  makes  such  locations  include  all  forms  of  deposit,  excepting  quartz  veins 
or  other  rock  in  place.  The  officers  of  the  Land  Department  have  construed  it  as 
embracing  quarries  of  rock  valuable  for  building  purposes,  as  already  stated,  and  we 
do  not  doubt  the  correctness  of  this  construction. 

The  contrary  view  was  taken,  however,  by  the  supreme  court  of  the 
State  of  Washington,  at  a  later  date,  in  the  case  of  Wheeler  v.  Smith 
(32  Pac.  Eep.,  784).  These  are  the  only  cases  cited  from  the  courts 
which  discuss  or  attempt  to  determine  whether  non  metallic  minerals 
are  minerals  within  the  meaning  of  that  word  as  employed  in  the  stat- 
utes relating  to  the  disposition  of  the  public  lands. 

The  interpretation  thus  shown  to  have  been  adopted  at  an  early  date 
by  the  Land  Department,  and  followed  with  practical  uniformity  for 
over  twenty  years,  is  attacked  as  being  obnoxious  to  well  established 
rules  of  construction.  It  is  insisted  that  the  particular  and  specific 
words,  "gold,  silver,  cinnabar,  lead,  tin,  copper,"  as  used  in  section  2320 
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of  the  Eeyised  Statntes,  most  be  considered  as  fdrnishing  a  piide  to, 
and  placing  a  limitation  npon  the  meaning  to  be  given  the  general 
words  which  immediately  follow,  and  that  in  view  thereof  the  general 
words  mnst  be  held  to  include  only  deposits  of  the  same  kind  or  nature 
as  those  designated  by  the  preceding  particular  words — ^that  is,  mineral 
deposits  of  the  kind  or  nature  tjusdeni  generis  with  gold,  silver,  cinna- 
bar, lead,  tin,  or  copper — or,  in  other  words,  metalliferoas  ore.  The 
same  position  is  taken  with  reference  to  section  2329.  The  8i)ecific 
word  there  is,  "  placers."  That  word,  it  is  said,  should  be  restricted  to 
its  technical  meaning — ^places  where  gold  is  found — and  fbrther,  that 
the  general  words — '< including  all  forms  of  deposit" — which  follow, 
must  be  held,  under  the  rule,  to  include  only  the  different  forms  of 
placer  gold  deposits. 

The  Department  is  not  unaware  of  the  well  settled  rule  of  statutory 
construction  upon  which  this  contention  is  sought  to  be  based,  namely: 
That  general  words  which  follow  particular  and  specific  words  of  the 
same  kind  or  nature,  take  their  meaning  from  the  particular  and  specific 
words,  and  are  generally  presumed  to  be  restricted  to  the  same  genus 
as  those  words,  and  as  comprehending  only  things  of  the  same  kind  as 
those  designated  by  them;  but  it  must  be  remembered  that  this  rule 
has  its  proper  application  only  in  cases  where  there  is  nothing  in  the 
statute  tending  to  show  that  a  wider  and  more  comprehensive  meaning 
was  intended  by  the  use  of  the  general  words.  If,  therefore,  said  sec- 
tions 2320  and  2329,  only,  were  to  be  construed,  and  that,  independently 
of  anything  outside  of  them,  as  though  standing  by  themselves;  or,  if 
the  act  as  a  whole  contained  nothing  of  a  nature  purporting  to  Rhow 
that  the  general  words  used  in  said  sections  were  intended  in  a  larger 
sense  than  the  specific  words  indicate;  then  the  present  case  might  be 
considered  such  an  one  as  to  justify  the  application  of  the  rule. 

The  sections  named,  however,  are  not  to  be  construed  by  themselves. 
The  whole  act  is  to  be  looked  to,  and  its  general  purpose  ascertained, 
in  order  to  properly  determine  the  meaning  of  its  several  provisions, 
and  the  different  sections  are  to  be  construed  as  parts  of  one  general 
statute.  Thus  looking  at  the  act,  we  find  its  general  purpose  stated  in 
section  2319  (Sec.  1,  Act  of  1872)  in  the  broad  declaration  that — 

All  valnable  mineral  deposits  in  lands  belonging  to  the  United  States,  both  sur- 
veyed and  nnsnrveyed,  are  hereby  declared  to  be  free  and  open  to  exploration  and 
porchase,  and  the  lands  in  which  they  are  fonnd,  to  ocoapation  and  pnrchasoi  by 
citizens  of  the  United  States,  etc. 

It  is  important  to  observe  that  there  is  no  limitation  or  restriction  as 
to  the  kind  or  class  of  mineral  deposits  which  are  thus  made  subject  to 
exploration  and  purchase.  The  invitation  is  to  explore  and  purchase 
<<  all  valuable  mineral  deposits  "  in  the  public  lands,  and  to  occupy  and 
purchase  the  lands  in  which  they  may  be  found.  Broader,  or  more 
comprehensive  language  could  hardly  have  been  used.  Wherever  min- 
eral deposits  are  found  in  the  public  lands,  they  are  declared  to  be  free 
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• 

and  open  to  exploration  and  purchase,  with  only  one  qualification — they 
must  be  valuable  mineral  deposits. 

Then  follow  certain  provisions  for  the  acquisition  of  title  from  the 
government  to  mining  claims,  once  discovered  and  properly  located, 
whether  they  be  "  upon  veins  or  lodes  of  quartz  or  other  rock  in  place 
bearing  gold,  silver,  cinnabar,  lead,  tin,  copper,  or  other  valuable 
deposits,''  (Sec.  2320),  or  whether  they  be  "  claims  usually  called  *  plac- 
ers', including  all  forms  of  deposit,  excepting  veins  of  quartz,  or  other 
rock  in  place,"  (Sec.  2329). 

iSTow,  coming  again  to  the  general  words  ''  or  other  valuable  depos- 
its," as  used  in  section  2329,  with  reference  to  vein  or  lode  claims,  and 
the  words  'including  all  forms  of  deposit,"  as  used  in  section  2329, 
with  reference  to  claims  usually  called  ^<  placers  ",  and  construing  them 
in  the  light  of  the  declared  general  purpose  of  the  act,  as  a  whole,  as 
specifically  indicated  in  sections  2318  and  2319,  the  conclusion  seems 
irresistible  that  the  general  words  in  question,  as  used  in  both  instances, 
depend  for  their  meaning,  not  only  upon  the  specific  words  which  they 
follow,  but  depend  also  upon  and  draw  from  the  larger  and  more  com- 
prehensive expressions — *'  all  valuable  mineral  deposits,"  as  used  in 
section  2319,  and  ^'  lands  valuable  for  minerals",  as  used  in  section  2318. 
Looking,  then,  to  both  the  sources  stated  for  the  guide  to  the  meaning 
of  the  general  words,  the  further  conclasion  seems  equally  irresistible 
that  in  the  first  instance  (Sec.  2320)  they  were  intended  to  include  other 
valuable  mineral  deposits,  of  whatever  kind,  if  in  the  form  of  veins  or 
lodes  of  qtMrtZy  or  other  rook  in  place^  while  in  the  second  (Sec.  2329), 
they  were  intended  to  include  all  forms  of  mineral  deposit,  of  whatever 
kind  or  nature — whether  metallic  or  otherwise — excepting  veins  of  quartz 
or  other  rock  in  pla^se. 

Such  seems  to  be  a  fair  and  reasonable  construction  of  the  sections 
in  question,  and  in  my  judgment,  is  the  only  one  that  accords  with  the 
manifest  purpose  of  the  act  as  a  whole,  which  was,  as  we  have  seen, 
the  adoption  of  a  general  scheme  or  system  for  the  development  of  the 
mineral  resources  of  the  country.  The  larger  and  more  comprehensive 
provisions  of  both  sections  2318  and  2319,  must  be  given  reasonable 
effect  and  operation — they  cannot  be  ignored — and  the  Department  is 
not  aware  of  any  rule  of  construction  requiring  that  the  specific  desig- 
nations used  in  the  succeeding  sections,  shall  operate  to  restrict  or  limit 
the  meaning  and  efi'ect  of  such  larger  provisions.  Furthermore,  if  the 
rule  of  ejusdem  generis  were  held  to  apply,  and  the  construction  con- 
tended for  adopted,  the  result  would  be  equivalent  to  saying  that  Con- 
gress, after  having  declared  that  ^'all  valuable  mineral  deposits"  in 
the  public  lands,  without  reservation  or  restriction  as  to  kind  or  nature, 
shall  be  free  and  open  to  exploration  and  purchase^  has  provided  a 
means  for  the  purcha^se  only  of  a  certain  class  (the  metallic)  of  snch 
valuable  mineral  deposits.     Such  a  construction  would  reduce  the 


244  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

statute  to  an  absardity.  This  would  furnish  a  sufficient  reason  for  its 
rejection  if  there  were  no  other. 

Ever  since  the  enactment  of  the  mining  laws,  however,  as  has  been 
shown,  the  construction  by  the  Land  Department,  with  practical  uni- 
formity, has  been  the  other  way.  The  more  liberal  view  was  early 
adopted  and  has  since  prevailed  to  the  extent  that  many  titles  to  lands 
patented  as  mineral,  though  of  the  non-metallic  class,  are  now  depend- 
ing upon  it.  This  view  having  been  generally  accepted  for  so  long  a 
time,  and  property  rights  having  grown  up  under  it,  there  should  be, 
in  my  judgment,  the  clearest  evidence  of  error,  as  well  as  very  strong 
reasons  of  policy  and  justice  controlling,  before  there  should  be  a 
departure  from  it. 

In  the  case  of  United  States  v.  Moore  (95  IJ.  S.,  760-3)  the  supreme 
court  said: 

The  constrnction  given  to  a  statate  by  those  charged  with  the  daty  of  executing 
it  is  always  entitled  to  the  most  respectfal  oonBideration,  and  ought  not  to  be  orer- 
rnled  without  cogent  reasons. 

And  in  the  more  recent  case  of  Brown  v.  United  States  (113  U.  S., 
568-71)  it  was  held  by  the  same  court,  citing  Edwards  v.  Darby  (12 
Wheat.,  206),  that— 

in  the  construction  of  a  doubtful  and  ambiguous  law,  the  contemporaneous  con- 
struction of  those  who  are  called  upon  to  act  under  the  law,  and  were  appointed  to 
carry  its  provisions  into  effect,  is  entitled  to  great  respect. 

These  authorities  are  especially  appropriate  here,  and  in  my  judg- 
ment should  be  regarded  as  of  controlling  weight  in  support  of  the 
construction  which  has  heretofore  prevailed. 

It  may  be  well  to  note  in  this  connection,  that  soon  after  the  decision 
in  the  case  of  Conlin  v.  Kelley,  supra,  wherein  lands  containing  stone, 
useful  only  for  building  purposes,  were  held  not  subject  to  the  opera- 
tion of  the  mining  laws,  Congress,  by  act  of  August  4, 1892  (27  Stat 
348),  especially  declared  that  lands  '^  chiefly  valuable  for  building  stone," 
should  be  enterable  '^  under  the  provisions  of  the  law  in  relation  to 
placer  mineral  claims."  It  would  thus  seem  that  Congress  regarded 
even  the  ruling  in  that  case  as  a  departure  irom  the  liberal  construc- 
tion theretofore  adopted  by  the  Land  Department,  to  such  an  extent  as 
to  demand  legislative  action  disapproving  the  result  thereof. 

Sufficient  has  been  said  to  show  what  has  been  the  long-continued 
practice  of  the  Land  Department,  and  to  point  out  the  danger  and 
harmful  results  of  a  departure  from  that  practice  at  this  late  day. 
Independently  of  these  things,  however,  it  may  be  added  that  the  con- 
strnction, as  an  original  proposition,  appears  to  be  clearly  right.  The 
Department,  therefore,  in  concluding  this  branch  of  the  case,  adheres 
to  the  rule: 

That  whatever  is  recognized  as  a  mineral  by  the  standard  authorities 
on  the  subject,  whether  of  metallic  or  other  substances,  when  the  same 
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is  fonnd  in  the  public  lands  in  quantity  and  quality  sufficient  to  render 
the  land  more  valuable  on  account  thereof  than  for  agricultural  pur- 
poses, should  be  treated  as  coming  within  the  purview  of  the  mining 
laws. 

The  lands  here  involved  being  admittedly  of  great  value  for  the 
deposits  of  marble  they  contain,  and  valuable  only  on  account  thereof, 
are  clearly  within  the  meaning  of  the  rule  thus  laid  down,  and  must 
therefore  be  held  subject  to  entry  under  the  mining  laws,  unless  it  be 
held  that  mineral  lands  of  such  character  are  not  within  the  exceptions 
from  the  railroad  and  State  grants  in  question. 

This  brings  us  to  the  other  phase  of  the  contention:  That  the  deter- 
mination or  classification  of  lands  as  mineral  within  the  meaning  of  the 
mining  laws,  does  not  furnish  a  guide  for  the  classification  of  lands  as 
mineral  within  the  meaning  of  the  excepting  clause  of  the  grant  of 
July  2, 1864;  in  view  whereof  it  is  insisted  that  though  lands  chiefly 
valuable  for  minerals  of  the  class  other  than  metallic  may  be  subject  to 
entry  in  some  instances  under  the  mining  laws,  yet  no  lauds  but  those 
containing  the  metalliferous  minerals  can  be  held  to  come  within  the 
meaning  of  the  exception  from  said  grant. 

At  the  very  threshold  of  the  discussion  of  this  branch  of  the  case, 
we  are  met  by  the  aforesaid  act  of  July  1, 1864,  passed  the  day  before 
the  grant  to  the  railroad  company  was  made,  wherein  it  was  declared 
that  coal — a  non-metallic  mineral — is  within  the  exception  of  mineral 
lands  in  the  pre-emption  act  of  1841,  and  with  the  case  of  Mullan  v. 
United  States,  supraj  holding  that  this  was  a  legislative  declaration  to 
the  effect  that  coal  lands  are  mineral  lands  within  the  meaning  of  that 
term  as  used  in  statutes  regulating  the  public  lands,  unless  a  contrary 
intention  is  clearly  manifest.  This  legislative  interpretation  of  the 
word  ^*  mines,"  used  in  the  pre-emption  act,  as  including  non-metallic 
minerals,  given  the  day  before  the  grant  to  the  railroad  company  was 
made,  is  very  significant,  and  would  seem  to  negative  all  idea  that  Con- 
gress intended  by  the  use,  the  next  day,  of  the  term  "  mineral  lands," 
in  said  grant,  to  include  thereby  only  lands  containing  the  metalliferous 
minerals.  The  larger  and  more  comprehensive  meaning  would  seem 
clearly  to  have  been  intended,  in  the  absence  of  anything  plainly  mani- 
festing a  contrary  purpose. 

Again,  the  proviso  in  the  excepting  clause  of  the  company's  grant, 
that  the  word  "mineral"  when  used  in  the  act  shall  not  be  held  to 
include  coal  and  iron,  clearly  shows  the  mind  of  Congress  on  the  sub- 
ject. If  the  purpose  had  been  to  except  from  the  grant  only  lands 
valuable  for  metalliferous  minerals,  there  would  have  been  no  necessity 
for  said  proviso  as  to  coal;  and  if  the  exception  of  mineral  land  would 
have  included  coal,  as  must  be  admitted,  there  is  no  apparent  reason 
why  the  exception  may  not  inclnde  any  other  fossiliferous  mineral  sub- 
Btance,  if  the  lands  containing  it  are  chiefly  valuable  on  that  account. 
The  contention  that  this  would  make  the  exception  co-extensive  with 
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the  grant,  is  fally  answered  by  the  condition  that  in  all  cases  the  lands 
mnst  be  valuable  for  their  minerals,  which,  under  a  long  line  of  decisions, 
has  been  held  to  mean:  chiefly  valnable  for  minerals,  or,  which  is  the 
same  thing,  more  valnable  on  that  account  than  for  agricultural  pur- 
poses. There  is  nothing  in  the  act  making  the  grant  to  this  company, 
nor  in  any  contemporary  legislation  on  the  subject  of  which  the  Depart- 
ment is  aware,  that  clearly  manifests  an  intention  on  the  part  of  Con- 
gress to  restrict  or  limit  the  meaning  of  the  term  <<  mineral  lands"  as 
used  in  said  grant  to  metalliferous  minerals  only.  The  same  may  be 
said  of  the  grant  to  the  State. 

In  the  act  of  February  26, 1895,  (28  Stat.  684)  which  provided  for  the 
examination  and  classification,  in  the  States  of  Montana  and  Idaho,  of 
mineral  lands  within  the  limits  of  the  company's  grant  but  excepted 
therefrom  on  account  of  their  mineral  character,  it  was  declared  (Sec- 
tion 3) : 

That  all  lands  shall  be  classified  as  mineral  which  by  reason  of  valuable  mineral 
deposits  are  open  to  exploration,  occupation,  and  purchase  under  the  provisions  of 
the  United  States  mining  laws. 

The  act  also  contains  the  proviso  that  the  word  <<  mineral"  shall  not 
be  held  to  include  coal  and  iron,  the  same  as  in  the  original  grant 
Here  we  have  what  appears  to  be  a  subsequent  legislative  interpreta- 
tion of  the  meaning  of  the  exception  of  "  mineral  lands  "  from  the  com- 
pany's grant.  It  is,  in  eif'ect,  that  all  lands  which  by  reason  of  valuable 
mineral  deposits  are  open  to  exploration,  occupation,  and  purchase, 
under  the  provisions  of  the  mining  laws,  shall  be  classified  as  '*  min- 
eral lands"  within  the  meaning  of  said  exception — not  including,  of 
course,  coal  and  iron.  In  view  of  this  interpretation,  it  seems  plain 
that  in  the  mind  of  Congress  the  term  <'  mineral  lands,"  as  used  in  said 
grant,  is  the  equivalent  of  the  terms  '^  lauds  valuable  for  minerals," 
and  '^  all  valuable  mineral  deposits,"  as  used  in  the  mining  statutes. 
This  interpretation  is  in  entire  harmony  with  the  contemporaneous  and 
long  continued  constniction  by  the  Land  Department. 

The  case  of  Tucker  v.  Florida  Eailway  and  Navigation  Company 
(19  L.  D.,  414)  is  cited  and  relied  on  as  holding  the  contrary  view.  In 
that  case  the  Department,  after  referring  to  the  exception  of  mineral 
lands  from  the  grarnts  made  during  the  year  1864,  and  subsequently 
thereto,  and  the  provision  that  the  word  <<  mineral"  as  therein  used 
should  not  include  coal  and  iron,  further  said : 

It  would  seem,  therefore,  tliat  the  word  "mineral''  is  given  a  limited  construc- 
tion, and  when  this  fact  is  taken  into  consideration  with  what  has  been  before 
stated  on  the  subject  of  mineral  legislation,  it  would  seem  that  the  purpose  of  the 
word  **  mineral "  as  used  in  the  act  of  June  22, 1874,  tupra,  was  to  except  from  selec- 
tion, on  account  of  said  act,  those  lauds  containing  valuable  metals,  such  as  gold, 
silver,  cinnabar,  and  copper.  The  word  was  not  used  in  its  broader  sense,  for  the 
greater  part  of  the  earth  contains  mineral  in  some  form,  the  value  of  which  often 
depends  upon  its  location^  or  the  state  of  advancement  of  soience  which  makes 
known  its  uaea. 
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The  selections  anthorized  by  the  act  of  Jnne  22, 1874,  were  of  <<  lands 
not  mineral " — ^practically  the  same  exception  as  that  contained  in  the 
Northern  Pacific  grant.  The  theory  upon  which  the  decision  seems  to 
be  based  is,  in  part  at  least,  that  the  express  exclasion  of  coal  and  iron 
from  the  mineral  exception  in  the  grants  of  1864,  and  subsequent  grants, 
is  an  indication  that  the  word  mineral  was  used  by  Congress  in  a 
restricted  or  limited,  and  not  in  its  broader  sense.  It  does  not  appear 
to  me  that  this  theory  can  be  sustained.  Indeed,  it  would  seem  that 
exactly  the  opposite  view  is  supported  by  sound  reasoning.  The  very 
fact  that  the  express  exclusion  of  coal — a  non-metallic  mineral — ^from 
the  exception  of  mineral  lands,  was  necessary  in  order  to  exclude  it, 
shows  that  the  word  mineral  was  not  used  in  its  limited  sense,  and  that 
it  was  used  in  that  broader  sense  which  includes  all  mineral  deposits  of 
whatever  kind  or  nature.  There  does  not  appear  to  be  any  reasonable 
question  of  the  soundness  of  this  view,  and  it  is  in  exact  accord  with 
the  legislative  interpretation  shown  by  the  act  of  February  26, 1805, 
which  was  passed  after  the  decision  in  the  Tucker  case. 

The  further  argument  that  the  word  was  not  used  in  its  broader 
sense  for  the  reason  that  the  greater  part  of  the  earth  contains  mineral 
in  some  form,  has  been  already  answered  in  the  statement  that  under 
the  law,  in  all  cases,  the  land  must  not  only  contain  mineral  but  must 
be  chiefly  valuable  on  account  of  its  mineral. 

In  view  of  what  has  been  said  on  this  point,  the  Department  is  of 
the  opinion  and  decides: 

That  lands  containing  valuable  mineral  deposits,  whether  of  the  met- 
alliferous or  fossiliferous  class,  of  such  quantity  and  quality  as  to  render 
them  subject  to  entry  under  the  mining  laws — that  is,  where  they  are 
more  valuable  on  account  of  such  mineral  deposits  than  for  agricultural 
purposes—are  ^'mineral  lands"  within  the  meaning  of  that  term  as 
used  in  the  exception  from  the  grants  to  the  railroad  company  and  to 
the  State. 

As  the  lands  here  in  question  come  clearly  within  the  rule  thus 
announced,  those  portions  thereof  situated  in  sections  15  and  21,  must 
be  held  as  excepted  from  the  grant  to  the  Northern  Pacific  Eailroad 
Company,  and  its  application  to  select  the  same  will  be  rejected.  That 
portion  in  section  16,  must  be  held  as  excepted  from  the  grant  to  the 
State.  Upon  proper  showing  of  compliance  with  the  mining  laws,  the 
lands  may  be  patented  to  the  mineral  claimant.  Your  of&ce  decision  is 
therefore  reversed. 

The  case  of  Tucker  v,  Florida  Railway  and  Navigation  Company,  and 
all  other  cases  in  conflict  with  the  viewa,  herein  expressed,  are  hereby 
overruled. 
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RA£LBOAD  6RA19T— ACT  OF  JtTNlB  89,  1874. 

Oregon  aicd  Galifobnia  B.  B.  Co. 

A  deoision  of  the  General  Land  Office  to  the  effect  that  upon  relinqnishing  certaii 
lands  a  railroad  company  will  be  entitled  to  select  others  under  the  act  of  .Inne 
22, 1874,  does  not  prevent  departmental  consideration  as  to  the  right  of  the  com- 
pany to  those  relinquished,  when  the  question  of  the  oompany'a  right  under  the 
selection  comes  before  the  Department  for  its  action* 

Secretary  Bliss  to  the  Oammissioner  of  the  OeneraX  Land  Office^  Beptem- 
(W.  V.  D.)  her  P,  1897.  (P.  W.  C.) 

The  Oregon  and  Oalifomia  Bailroad  Company  has  appealed  firom 
your  office  decision  of  Janaary  17, 1896,  holding  for  cancellation  cer- 
tain selections  made  by  said  company  April  15, 1889,  under  the  act  of 
June  22, 1874  (18  Stat.,  194),  in  Ueu  of  the  W.  J  of  the  If  B.  i,  the  NW. 
J  of  the  SB.  i,  and  the  NB.  \  of  the  SW.  i  of  Sec.  31,  T.  17  8.,  R  1  W., 
Oregon  City  land  district,  Oregon. 

The  tract  made  the  basis  for  the  company's  selection  was  entered 
under  the  homestead  law  July  17, 1866,  which  entry  remained  of  record 
until  canceled,  March  26, 1870.  The  grant  under  which  the  company 
claims  was  made  by  the  act  of  July  25, 1866  (14  Stat.,  239) ;  so  that  at 
the  date  of  the  passage  of  said  act  the  tract  relinquished  by  the  com- 
pany was  appropriated  under  the  entry  of  record,  and  for  that  reason 
excepted  from  the  said  grant.  It  is  urged  by  the  company,  however, 
that  as  its  relinquishment  was  made  upon  the  request  of  your  office,  in 
1870,  its  right  to  make  a  new  selection  under  the  act  of  1874  attacbed, 
and  no  change  of  rule,  affecting  the  question  as  to  the  company's  right  to 
the  laud  relinquished,  could  affect  its  right  to  make  such  lieu  selection. 

At  the  time  the  company  relinquished,  it  waQ  held  by  this  Depart- 
ment that  all  lands  free  from  claim  at  the  date  of  definite  location, 
without  regard  to  their  condition  at  the  date  of  the  passage  of  the  act 
making  the  grant,  passed  thereunder. 

In  the  case  of  Bardon  v,  Northern  Pacific  Bailroad  Company  (145 
U.  S.,  535)  it  was  held,  that  lauds  which  at  the  date  of  the  passage  of 
the  act  making  the  grant  to  said  company,  were  segregated  from  the 
public  lands  within  the  limits  of  the  grant,  by  reason  of  a  prior  pre- 
emption claim  to  it,  did  not,  by  the  cancellation  of  the  pre-emption  right 
before  the  location  of  the  grant,  pass  to  the  company,  but  remained 
part  of  the  public  lands  of  the  United  States. 

It  is  clear,  therefore,  that  this  tract  did  not  pass  to  the  company 
under  its  grant,  and  that  its  relinquishment,  made,  as  alleged,  at  the 
instance  and  request  of  your  office,  was  unnecessary.  It  has  been 
repeatedly  ruled  by  this  Department  that  a  decision  of  your  office  to 
the  effect  that  upon  relinquishing  certain  lands  a  company  would  be 
entitled  to  select  others  under  the  act  of  June  22, 1874,  does  not  pre- 
vent departmental  consideration  as  to  the  right  of  the  company  to  those 
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relinqnished,  when  the  qaestion  of  the  compaDy's  right  under  a  selec- 
tion made  comes  before  this  Department  for  approval;  and  if  it  is  then 
fonnd  that  the  company  had  no  title  to  the  land  relinquished,  the  selec- 
tion must  be  rejected.  See  case  of  Southern  Pacific  B.  B.  Go.  (22  L.  D,, 
185)  and  cases  therein  cited. 

The  action  of  your  office,  holding  for  cancellation  the  said  selection 
by  the  company^  is  accordingly  affirmed* 


TOWJMtflTJfl  CliAIM-TEBRrrOBIAIi  liBGISLATIOK. 

OiTY  OP  Chamberlain  v.  King  bt  al.    (On  Ebview.) 

The  right  of  townsite  claimants,  acting  under  territorial  legislation^  to  inolnde 
oertain  lands  within  their  corporate  limits  for  mnnicipal  purposes,  cannot  be 
recognized,  if  said  lands  were  in  fact  at  snch  time  not  subject  to  such  appro- 
priation. 

Secretary  Bliss  to  ike  OommisHaner  of  the  General  Land  Offloej  S^tem- 
(W.V.D.)  her  9, 1897.  (O.J.W.) 

On  April  15, 1896,  Henry  J.  King  made  application  to  make  home- 
stead entry  for  lots  3  and  4  and  the  SE.  |  of  the  SW.  ^  of  Sec.  10,  and 
lots  1  and  9  of  Sec.  16,  T.  104  N.,  R.  71  W.,  Chamberlain  land  district, 
South  Dakota.  On  the  same  day  J.  W.  Orcutt,  as  mayor  of  Chamber- 
lain,  made  application  to  make  townsite  entry  for  the  same  land,  with- 
out disclosing  whether  said  entry  was  sought  as  an  original  or  addi- 
tional townsite  entry,  and  on  the  same  day  Eliza  Beynolds  applied  to 
make  homestead  entry  for  lots  1  and  9  of  section  15. 

The  fees  were  tendered  by  each  of  the  applicants  and  rejected,  but 
their  respective  applications  were  accepted  in  the  order  presented,  and 
a  hearing  was  ordered  to  allow  them  to  present  proof  of  their  claims. 
Said  hearing  closed  July  19, 1895,  and  on  September  24, 1895,  the  local 
officers  rendered  a  decision  rejecting  the  application  of  Orcutt,  mayor, 
and  accepting  the  application  of  Eliza  Beynolds  and  the  application 
of  Henry  King,  except  as  to  lots  1  and  9  of  Sec.  15,  to  which  they  held 
Eliza  Beynolds  was  entitled. 

Appeal  was  made  to  your  office,  and  on  March  24, 1896,  the  decision 
of  the  local  officers  was  affirmed,  with  the  modification  that  the  right  of 
Eliza  Beynolds  to  make  entry  was  limited  to  lot  9,  and  the  application 
of  Orcntt  was  rejected. 

A  motion  for  review  of  your  office  decision  was  made  by  the  mayor, 
which  was  overruled  and  the  original  decision  adhered  to. 

The  townsite  claimants  appealed  to  the  Department.  On  the  appeal 
counsel  was  heard  both  orally  and  by  brief,  and,  on  June  15, 1897,  your 
office  decision  was  affirmed  here.    (24  L.  D.,  526.) 

The  mayor  of  the  City  of  Chamberlain  has  filed  a  motion  for  review 
of  the  last-named  decision,  in  which  it  is  alleged  various  errors  were 


250  DECISIONS   BELATINO   TO   THE   PUBLIC   LANDS. 

oommitted.  The  motion  purports  to  state  eighteen  grounds  of  error, 
bat  upon  examination  they  are  not  found  to  contain  any  material  prop- 
osition touching  which  counsel  was  not  heard  before  the  decision  was 
rendered,  and  which  was  not  considered  in  rendering  it.  It  is  alleged 
that  an  important  fact  was  overlooked  and  not  commented  on — which 
is,  that  on  January  18, 1890,  the  people  of  Chamberlain  by  vote  organ- 
ized, and  were  incori)orated  under  the  general  laws  of  South  Dakota. 

The  record  has  been  re-examined,  and  this  fact  now  insisted  upon  as 
important  considered  again.  It  is  not  apparent  that  it  in  any  manner 
helps  the  townsite  claimants. 

It  is  claimed  now  that  the  people,  in  the  exercise  of  a  power  conferred 
by  an  act  of  the  territorial  legislature,  which  simply  authorized  them 
to  organize  town  or  city  government  in  the  manner  prescribed  by  the 
act.  Include  the  land  in  question  in  the  limits  which  they  selected,  and 
that  the  map  filed  shows  the  laud  involved  to  be  within  the  incorporated 
limits  of  Chamberlain.  The  people  thus  acting  had  no  more  power  than 
the  territorial  legislature  had,  and  could  no  more  subject  this  reserved 
land  to  municipal  use  than  the  legislature  could. 

After  very  full  consideration,  it  was  decided  that  the  legislature  had 
no  such  i>ower.  The  fact  that  the  people  of  Chamberlain  have  organ- 
ized a  city  government  under  the  general  laws  does  not  affect  the  con- 
clusions heretofore  reached.  The  fact  that  a  survey  was  made  in  1890, 
and  a  map  filed,  which  showed  this  reserved  land  to  be  within  the 
claimed  limits  was  not  overlooked,  but  it  was  not  considered  that  it 
affected  the  merits  of  the  question,  since  the  status  of  the  land  as  to 
being  reserved  was  the  same  when  the  map  was  filed  that  it  was  when 
the  act  of  March  7, 1885,  was  passed,  and  it  was  not  then  occupied  or 
nsed  for  town  site  puiposes. 

No  sufficient  reason  is  found  for  changing  the  conclusions  heretofore 
reached  on  the  merits  of  the  case,  and  the  motion  for  review  is  denied. 


bight  of  wat-station  obounds-mnrbbal  appugation. 

Montana  Centbal  B.  B.  Co. 

A  plat  of  station  grounds  covering  land  embraced  within  a  prior  mineral  application 
can  not  be  approved;  bat  the  use  and  occupancy  of  Bach  land  for  station  par- 
poses  will  protect  the  right  of  the  company,  as  against  sabseqaent  claimants,  if 
the  mineral  application  is  abandoned. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  Septem^ 
(W.  V.  D.)  ber  P,  1897.  (F.  W.  C.) 

The  Montana  Central  Bailroad  Company  has  appealed  from  the  action 
taken  in  yoor  office  letter  ^^F"  of  May  29, 1896,  holding  that  the  tract 
covered  by  its  station  plat  submitted  for  approval  under  the  provisions 
of  the  act  of  March  3,  1875  (18  Stat.,  482),  covering  a  portion  of  the 
liTW.  ^  of  the  SE.  ^  of  section  9,  township  8  N.,  range  3  W.,  Helena  land 
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district,  Montana,  is  not  public  land,  and  therefore  that  the  plat  of  the 
station  grounds  is  not  subject  to  approval  under  said  act. 

The  statement  contained  in  your  office  letter  is  that  the  tract  applied 
for  by  the  company  is  embraced  in  the  mineral  application,  No.  179, 
filed  by  Charles  W.  Gannon,  et  al  April  16, 1873. 

In  its  appeal  the  company  admitted  the  existence  of  said  mineral 
application,  but  set  out  that  it  had,  under  the  laws  of  Montana,  pro- 
ceeded to  condemn  said  tract  to  its  use  for  station  purposes  in  a  suit 
against  said  locators,  and  that  the  damages  assessed  against  the  said 
company  had  been  paid  into  court. 

The  right  of  way  granted  by  the  act  of  1875,  supra^  is  limited  to 
public  lands;  and  where  there  are  no  public  lands  embraced  within 
the  application  for  right  of  way  it  has  been  uniformly  held  by  this 
Department  that  an  approval  will  not  be  granted. 

While  it  appears  that  the  company,  as  against  the  claim  under  said 
mineral  application,  is  fully  protected  under  the  proceedings  already 
had  in  the  local  court,  its  purpose  in  desiring  the  approval  of  its  appli- 
cation for  right  of  way  under  the  act  of  March  3, 1875,  is  stated  to  be  for 
the  purpose  of  protecting  it  against  any  subsequent  claimant  for  the  land, 
in  the  event  that  the  mineral  applicants  should  abandon  their  claim. 

A  mineral  application,  while  of  record,  is  an  appropriation  of  the 
tract  covered  thereby;  and  in  the  decision  of  the  supreme  court  in  the 
case  of  The  Northern  Pacific  Eailway  Company  v,  Sanders  (166  17.  S., 
621)  was  held  to  be  a  sufficient  claim  to  except  the  lands  covered 
thereby  from  the  operation  of  the  grant  to  said  company. 

It  might  be  here  stated,  in  view  of  the  fact  that  the  company  in  its 
appeal  states  that  it  has  been  advised  that  Gannon  and  his  associates 
have  abandoned  the  land  in  controversy,  that  on  April  22, 1897,  the 
receiver  at  Helena  reported  that  the  mineral  applicants  had  instituted 
proceedings  in  the  local  office  to  perfect  their  application,  No.  179,  to 
mineral  entry,  and  among  the  papers  filed  is  their  consent  to  the  grant 
of  the  right  of  way  to  the  Montana  Central  Railway  Go. 

Upon  the  facts  disclosed  by  the  record,  I  can  find  no  error  in  the 
holding  of  your  office,  that  the  tract  covered  by  the  company's  plat 
submitted  for  approval  is  not  public  land  within  the  meaning  of  the  act 
of  March  3, 1875,  and  the  plat  is  therefore  not  subject  to  approval  under 
said  act. 

As  the  company  states  in  its  appeal  that  it  has  entered  into  posses- 
sion of  the  lands  and  erected  thereon  a  water  tank,  round-house  and 
other  buildings  necessary  to  the  operation  of  its  railroad,  no  subse- 
quent claimant,  in  the  event  that  the  mineral  applicants  fail  to  perfect 
their  claim  to  entry,  could  secure  a  right  that  will  defeat  them  in  their 
possession,  or  that  would  prevent  the  approval  of  its  plat,  if  again  sub- 
mitted upon  the  cancellation  of  the  mineral  application. 

See  St  P.  M.  and  M.  Ey.  Go.  v.  Maloney  et  al.j  24  L.  D.,  460.  Dakota 
Central  E.  E.  Go.  v.  Downey,  8  L.  D.,  115. 

Your  office  decision  is  accordingly  affirmed. 
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FSBST  V.  SOLBESa. 

Motion  for  review  of  departmental  decision  of  April  29, 1897,  24  L. 
B.J  376,  denied  by  Secretary  Bliss  September  9, 1897. 


INDIAK  LANBS-APPBOTAIi  OF  JXBBD. 

Opinion. 

A  purchaser  from  a  Shawnee  grantor  onder  a  deed  approTed  by  the  Department, 
without  restriction  or  condition,  takes  the  title  clear  of  all  conditions. 

Assistant  Attorney- General  Van  Devanter  to  the  Secretary  of  the  Interior, 

(W.  C.  P.) 

I  am  in  receipt  by  reference  of  Acting  Secretary  Byan  of  a  letter 
from  the  Commissioner  of  Indian  Affairs,  dated  Angust  19, 1897,  rela- 
tive to  the  approval  of  deeds  from  Shawnee  Indians,  with  request  for 
an  opinion  npon  the  matter  therein  presented. 

By  the  treaty  of  May  10,  1854  (10  Stat.,  1054),  the  Shawnee  Indians 
ceded  to  the  United  States  all  the  lands  west  of  the  State  of  Missouri 
set  apart  for  them  nuder  the  treaty  of  November  7, 1825  (7  Stat.,  265), 
and  the  United  States  ceded  to  the  Shawnee  Indians  two  hundred 
thousand  acres  of  land  in  Kansas  out  of  which  each  was  to  select,  if  a 
single  person,  two  hundred  acres,  and  if  the  head  of  a  family  a  quantity 
equal  to  two  hundred  acres  for  each  member  of  the  family.  As  to  pat- 
ents for  said  selections,  it  was  provided  in  said  treaty  (Art.  9)  as 
follows: 

Congress  may  hereafter  provide  for  the  issaing  to  anoh  of  the  Shawnees  aa  may 
make  separate  selections,  patents  for  the  same;  with  such  gaards  and  restrictions 
aa  may  seem  advisable  for  their  protection  therein. 

Congress  provided  for  the  issuing  of  patents  by  the  act  of  March  3, 
1859,  (11  Stat.,  425)  section  11  of  which  contains  the  following: 

That  in  all  sases  where,  by  the  terms  of  any  Indian  treaty  in  Kansas  Territory, 
said  Indians  are  entitled  to  separate  selections  of  land,  and  to  a  patent  therefor, 
under  gaards,  restrictions,  or  conditions  for  their  benefit,  the  Secretary  of  the  Inte- 
rior is  hereby  authorized  to  cause  patents  therefor  to  issue  to  such  Indian,  or  Indians, 
and  their  heirs,  upon  such  conditions  and  limitations,  and  under  such  guards  or 
restrictions  as  may  be  prescribed  by  said  Secretary. 

Patents  were  afterwards  issued  to  those  Indians  with  a  restriction 
as  to  sale  or  conveyance  as  follows: 

but  with  the  stipulation  prescribed  by  the  Secretary  of  the  Interior,  under  the  act 
of  Congress  aforesaid  of  March  3,  1859,  that  the  said  tracts  '  shall  never  be  sold  or 
conveyed  by  the  grantor  or  ....  heirs,  withouttheconsent  of  the  Secretary  of  the 
Interior  for  the  time  being.' 

As  early  as  May  27, 1861,  rules  and  regulations  to  be  observed  in  the 
execution  of  conveyances  of  land  for  which  patents  were  issued  under 
said  act  of  March  3, 1859,  were  adopted  and  on  June  22, 1878,  modified 
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rules  relating  to  conveyances  of  Shawnee  lands  were  approved.    These 
.  rules,  however,  relate  to  the  formalities  to  be  observed  in  the  execu- 
tion of  deeds  and  contain  nothing  in  reference  to  the  question  now 
presented. 

It  frequently  hapi^ns  that  one  of  these  Indian  patentees  sells  his 
land  to  another  Shawnee  Indian.  That  sale  must  receive  the  approval 
of  this  Department  to  make  the  conveyance  valid.  The  question  now 
arises  as  to  whether  a  conveyance  by  the  Indian  grantee  in  such  a 
transaction  must  also  be  approved,  that  is,  whether  the  departmental 
sanction  is  necessary  so  long  as  the  title  remains  in  a  Shawnee  Indian. 
The  Commissioner  of  Indian  Affairs  asks  for 

the  opinion  of  the  Department  on  the  qnestion  of  second  approvals,  thnt  shall  Mrye 
as  a'fntnre  and  final  gnide  for  this  office  in  its  conduct  in  such  matters. 

The  whole  matter  as  to  conditions,  limitations,  guards  and  restric- 
tions to  be  inserted  in  patents  to  these  Indians  was  placed  in  the  hands 
of  the  Secretary  of  the  Interior  and  a  conclusion  was  reached  as  to  the 
necessities  in  this  direction  when  the  form  of  the  patent  was  deter- 
mined upon.  Notice  was  then  given  to  the  world  of  the  conditions 
attaching  to  the  Indian  title,  which  was  that  the  land  should  <<  never 
be  sold  or  conveyed  by  the  grantee  or  (his)  heirs  without  the  consent 
of  the  Secretary  of  the  interior  for  the  time  being."  When  this  condi- 
tion has  been  once  met  by  the  unconditional  consent  of  the  Secretary 
of  the  Interior  to  a  conveyance  of  a  certain  tract  of  land  the  title  vests 
in  the  grantee  of  such  a  conveyance  without  condition  or  limitation. 
The  Secretary  may  couple  his  consent  with  such  conditions  as  he  may 
see  fit  to  make  where  the  grantee  is  a  Shawnee  Indian  and  the  grantee 
who  accepts  the  conveyance  subject  to  such  conditions  would  then 
take  the  title  encumbered  therewith. 

In  my  opinion  the  proper  practice  in  the  future  would  be  in  those 
cases  where  it  seems  proper  to  the  protection  of  a  Shawnee  Indian 
grantee  to  insert  in  the  approval  of  these  conveyances  such  conditions 
or  restrictions  as  to  further  conveyances  as  may  be  necessary.  By  this 
course  notice  would  be  given  to  all  that  this  Department  still  retains 
control  of  the  land  as  to  future  conveyances. 

It  seems  from  statements  made  by  the  Commissioner  of  Indian  Affairs 
that  it  was  at  first  held  that  the  approval  of  a  conveyance,  even  though 
a  Shawnee  Indian  were  tbe  grantee,  met  all  the  requirements  and 
relieved  the  title  of  all  conditions,  but  that  in  later  years  a  different 
view  was  entertained,  it  being  held  that  so  long  as  the  title  remained 
in  a  Shawnee  Indian  the  restrictions  upon  alienation  remained  in  force. 
I  am  of  the  opinion  however  that  a  purchaser  from  a  Shawnee  grantor 
under  a  deed  approved  by  this  Department  without  condition  or  restric- 
tion takes  the  title  clear  of  all  conditions. 

Approved:  September  9, 1897, 
O.  N.  Bliss, 
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public  begebvation-<jap!itol  gboukds. 

Opinion. 

In  tbe  absence  of  expreas  statatory  anthority  the  Arohiteot  of  the  Capitol  has  no 
right  to  permit  the  erection  of  a  terminal  laUn^y*  station  on  the  capitol 
grounds. 

Firit  AssUtant  Attorney  OampbeU  to  the  Seeretary  of  tke  Interior^ 

September  14j  1897.  (W.  O.  P.) 

I  am  in  receipt,  by  yonr  reference;  of  a  letter  from  the  Architect  of 
the  XT.  S.  Capitol,  in  relation  to  a  proposed  stmctare  to  be  erected  in 
the  Capitol  grounds  as  a  terminal  station  for  the  Metropolitan  railroad, 
with  yonr  request 

for  opinion  as  to  the  right  of  the  Architect  of  the  Capitol  to  permit  the  erection  and 
maintenance  of  the  building  in  question,  without  specific  authority  from  Congress 
therefor. 

The  control  of  public  buildings  and  grounds  of  the  United  States 
rests  primarily  in  Congress,  and  no  o£Scer  of  the  government  has  any 
authority  over  them  except  such  has  been  delegated  to  him  by  Con- 
gress by  express  grant  or  by  implication  equivalent  thereto.  I  do  not 
find  any  law  by  which  any  officer  has  been  given  authority  to  permit 
the  use  of  any  portion  of  the  capitol  grounds  by  any  person  or  corpo- 
ration for  any  purpose,  permanent  or  temporary.  On  the  other  hand, 
the  joint  resolution  of  June  30, 1864  (13  Stat.,  412),  afterwards  incorpo- 
rated in  the  Eevised  Statutes  (Sec  1818),  directs  the  Secretary  of  the 
Interior  to  prevent  the  erection  of  any  permanent  building  upon  any 
property  reserved  to  the  use  of  the  United  States,  unless  plainly  author- 
ized by  Congress.    Said  section  reads  as  follows: 

The  Secretary  of  the  Interior  is  directed  to  prevent  the  improper  appropriation  or 
occupation  of  any  of  the  public  streets,  avenues,  squares  or  reservations  in  the  city 
of  Washington,  belonging  to  the  United  States,  and  to  reclaim  the  same  if  unlaw- 
fully appropriated ;  and  particularly  to  prevent  the  erection  of  any  permanent 
building  upon  any  property  reserved  to  or  for  the  use  of  the  United  States,  unless 
plainly  authorized  by  act  of  Congress,  and  to  report  to  Congress  at  the  commenoement 
of  each  session  his  proceedings  in  the  premises,  together  with  a  fuU  statement  of  all 
such  property,  and  how,  and  by  what  authority,  the  same  is  occupied  or  claimed. 
Nothing  herein  contained  shall  be  construed  to  interfere  with  the  temporary  and 
proper  occupation  of  any  portion  of  such  property,  by  lawftil  authority,  for  the 
legitimate  purposes  of  the  United  Stat>es. 

It  is  not  claimed  that  the  erection  of  this  proposed  building  is 
authorized  by  act  of  Congress. 

It  seems  that  the  railroad  company  requested  of  the  Senate  Com- 
mittee on  Public  Buildings  and  Grounds  permission  to  erect  this  build- 
ing, and  that  such  permission  was  formally  given.  This  was  not  an  act 
of  Congress,  and  hence  does  not  constitute  the  authority  contemplated 
by  the  law. 

After  a  careful  consideration  of  this  matter,  I  am  of  the  opinion,  and 
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BO  advise  you,  that  the  Architect  of  the  Capitol  has  no  right  to  permit 
the  erection  of  the  building  in  qnestion  without  specific  authority  by 
act  of  Congress. 
Approved: 
O.  K  Bliss, 

BeoreUurjf. 

RA£LBOAD  OBANT-mXTDICIAIi  OONSTBUCnOlf • 

NOBTHSBN  PAOIFIO  BT.  CO. 

Directions  giyen  for  the  anspenttioii  from  entry  and  patent  of  lands  falling  within 
the  purview  of  the  departmental  decision  in  the  case  of  Spanlding  v.  Northern 
Pacifio  R.  B.  Co.,  21  L.  D.,  57. 

Secretary  BliM  to  the  Commissioner  of  the  Oenerdl  Land  Office,  Septem- 
(F.  L.  0.)  her  15, 1897.  (F.  W.  0.) 

I  am  in  receipt  of  your  office  letter  of  August  30, 1897,  enclosing  the 
application  made  on  behalf  of  the  Northern  Pacific  Bailway  Company^ 
successor  to  the  Northern  Pacific  Railroad  Company,  for  the  suspension 
from  entry  and  patent  of  the  lands  coming  within  the  purview  of  the 
decision  in  the  case  of  Spaulding  v.  Northern  Pacific  Railroad  Company 
(21  L.  D.,  57). 

In  said  case  it  was  held  (syllabus) : 

At  Portland,  Oregon,  tne  Northern  Pacific  has  two  grants,  the  first  for  the  line 
eastward,  nnder  the  act  of  1864,  and  the  second  northward,  onder  the  joint  resoln- 
tion  of  1870,  and,  so  far  as  the  limits  of  the  grant  east  of  said  city  orerlaps  the 
sahaeqnent  grant,  the  latter  mnst  fail ;  and,  as  the  road  at  snch  point  eastward  is 
nnoonstmcted,  and  the  grant  therefor  forfeited  hy  the  act  of  September  29, 1890,  the 
lands  so  released  ttom.  said  grant,  do  not  inare  to  the  later  grant,  bat  are  snbject  to 
disposal  nnder  the  provisions  of  said  forfeiture  act. 

The  application  by  the  company  is  based  upon  an  opinion  of  the. 
United  States  circuit  court  for  the  western  district  of  Washington,  in 
the  case  of  said  company  v.  Balthazer  et  aU,  dated  August  14, 1897,  in 
wliicii  opinion  it  is  stated : 

I  am  constrained,  however,  by  the  decisions  of  the  circnit  court  of  appeals  for  this 
circuit,  in  the  cases  of  Oregon  and  C.  R.  Company  et  aL  v.  United  States,  77  Fed. 
Rep.  57-82 ;  and  Eastern  Oregon  Land  Company  v,  Wilcox,  79  Fed.  Rep.  719,  to  hold 
that  as  the  Northern  Pacific  Railroad  Company  never  made  a  definite  location  of  any 
line  of  road  between  Portland  and  Wallnla,  the  original  land  grant  never  took  effect 
as  to  any  land  between  said  places,  therefore,  the  lands  in  controversy  were,  for 
anght  that  appears  to  the  contrary,  at  the  date  of  the  joint  resolution  of  May  31, 
1870,  and  at  the  time  of  the  definite  location  of  the  railroad  from  Portland  to  Tacoma, 
non-mineral  pnblic  lands  of  the  United  States,  not  reserved,  sold,  granted  or  other- 
wise appropriated,  and  by  said  joint  resolution  the  same  were  granted  to  the  com- 
pany npon  conditions  which  have  been  performed,  so  that  the  title  of  the  company, 
and  its  vendees,  has  become  vested  and  perfect. 

From  a  careful  consideration  of  the  matter  I  deem  it  advisable  to 
grant  the  request  for  suspension,  and  you  will  issue  necessary  instruc- 
tions to  the  local  officers  accordingly. 
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Cosby  bt  al.  v.  Avery  bt  al. 

Motion  for  review  of  departmental  decision  of  June  29, 1897, 24  L.  D., 
565,  denied  by  Secretary  Bliss,  September  15, 1897. 


OlRCULAB.* 
8BTTLEBS  ON  NORTHERN  PACIPIO  INDEMNITY  LANDS. 

Department  op  the  Interior, 

General  Land  Ofpiob, 
Washingtonj  D.  (7.,  August  5,  1896. 

Begistbbs  and  Beoeivers,  United  States  Land  Ofpices. 

Gentlemen:  Your  attention  is  called  to  the  provisions  of  an  act  of 
Congress  approved  June  3, 1890,  29  Stat.,  245,  entitled  ^^An  act  for  the 
relief  of  settlers  on  the  Northern  Pacific  Railroad  indemnity  lands,"  a 
copy  of  which  is  attached.    The  act  contains  three  sections. 

By  the  first  section  those  persons,  their  heirs,  or  legal  representatives, 
who,  betweeli  August  15,  1887,  and  January  1,  1889,  settled  upon  and 
made  final  proof  and  entry  for  land  within  what  is  known  as  the  second 
indemnity  belt  of  the  Northern  Pacific  Kailroad  grant,  within  the  State 
of  Minnesota,  which  entries,  without  their  fault,  were  afterwards  can- 
celed, are  allowed  to  make  homestead  entry  of  a  quantity  of  unappro- 
priated public  lands,  subject  to  homestead  entry,  equal  in  acreage  to 
that  embraced  in  the  canceled  entry,  and  to  receive  patent  therefor  with- 
out settlement,  improvement  or  cultivation;  and  those  persons,  their 
heirs,  or  legal  representatives,  who,  between  the  dates  aforesaid,  for  six 
months  settled  upon,  improved  and  cultivated  any  land  within  said 
second  indemnity  belt,  with  a  view  to  homestead  or  preemption  entry, 
who,  being  qualified,  were  not  permitted  to  make  such  entries,  are 
allowed  to  enter  under  the  homestead  laws  a  quantity  of  land,  unappro- 
priated and  subject  to  homestead  entry,  equal  to  that  settled  upon, 
improved  and  cultivated;  and,  when  making  proof  and  final  entry,  are 
entitled  to  credit  for  the  settlement,  improvement  and  cultivation  of 
said  indemnity  land. 

The  entry  authorized  by  this  act  must  be  made  under  the  homestead 
law,  and  the  fact  that  a  claimant  had  previously  made  a  homestead  entry 
is  no  bar  to  an  entry  under  it,  provided  he  was  qualified  to  make  the 
entry  made,  or  intended  to  be  made  of  said  indemnity  land,  such  land 
being  within  the  State  of  Minnesota,  and  that  he  has  not  since  made 
entry  under,  and  obtained  the  benefit  of,  the  homestead  law;  and  in  the 
event  of  an  application  to  commute,  the  law  applicable  to  commutations 
prior  to  the  amendment  of  section  2301,  of  the  Bevised  Statutes,  by 
the  act  of  March  3, 1891,  will  govern. 

*Not  heretofore  reported. 
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Applicants  of  tbe  first  class  for  entry  under  this  section  will  be  required 
to  make  affidavit  as  to  the  facts  in  relation  to  their  former  entries,  and 
as  to  whether  they  have  received  back  the  fees  and  commissions,  or  the 
purchase  money  paid  upon  such  entries;  and  in  case  they  have  done 
so,  you  will  require  them  to  make  payment  for  the  land  entered  under 
this  act. 

Applicants  of  the  second  class  will  be  required  to  make  affidavit  as 
to  the  facts  relative  to  their  settlement,  residence  on,  and  improvement 
of,  the  indemnity  land  aforesaid,  and  where  entry  or  filing  was  made,  to 
facts  in  relation  thereto;  and  where  fees  and  commissions  have  been 
returned  it  will  be  necessary  that  payment  be  made  for  any  entry  made 
under  this  section. 

Said  affidavits  must  be  corroborated  by  at  least  two  witnesses  having 
knowledge  of  the  facts  set  forth  therein,  and  should  satisfactorily  show 
compliance  with  tbe  requirements  of  the  law  to  the  extent  claimed,  as 
they  will  form  a  part  of  the  final  proof  for  the  land  sought. 

Under  the  second  section  persons  entitled  to  homestead  entries  under 
the  first  section  may  make  such  entries  of  any  of  the  agricultural  lands 
embraced  in  the  provisions  of  the  act  of  Congress  ai)proved  January  14, 
1889  (25  Stat.,  642),  entitled  "An  act  for  the  relief  and  civilization  of 
the  Chippewa  Indians  in  the  State  of  Minnesota,"  upon  payment  of  one 
dollar  and  twenty-five  cents  per  acre  therefor. 

Under  the  provision  of  the  third  section  the  right  of  entry  given  by 

the  act  is  personal  and  can  not  be  transferred  or  assigned,  but  in  case 

of  death  of  the  person  entitled  to  enter,  the  entry  may  be  made  by  his 

heirs  or  legal  representatives;  and  no  valid  conveyance,  sale,  or  transfer 

of  the  laud  entered  can  be  made  prior  to  the  issue  of  patent. 

Very  respectfully, 

B.  P.  Best, 

Assistant  Commissioner. 
Approved: 

HoK£  Smith,  Secretary. 

[Public— No.  177.] 

AN  ACT  for  the  relief  of  settlers  on  the  Northern  Faciflo  Balhroftd  indemnity  Isnds. 

Be  it  enacted  by  the  Senate  and  House  of  JR^resentativea  of  the  United  States  of  America 
in  Congress  assembled.  That  those  persons,  their  heirs,  or  legal  representatives,  who 
between  the  fifteenth  day  of  August,  anno  Domini  eighteen  hundred  and  eighty- 
seven,  and  the  first  day  of  January,  anno  Domini  eighteen  hundred  and  eighty-nine, 
settled  upon  and  made  final  proof  and  entry,  under  the  homestead  or  preemption 
laws,  of  lands  within  the  so-called  second  indemnity  belt  of  the  Northern  Pacific 
Railway  Company's  grant  in  the  State  of  Minnesota,  which  entries  were  afterwards, 
without  their  fault,  canceled,  upon  establishing  these  'facts  before  the  register  and 
receiver  of  the  local  land  office,  in  such  mode  and  under  such  rules  as  may  be  pre- 
scribed by  the  Secretary  of  the  Interior,  shall  be  allowed  to  make  final  homestead 
entry,  and  receive  a  patent  therefor,  of  a  quantity  of  laud  of  any  of  tbe  unappro- 
priated public  lands  of  the  United  States  subject  to  homestead  entry,  equal  in  acreage 
to  the  land  proved  up  and  entered  in  the  said  second  indemnity  belt,  as  aforesaid, 
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witfaout  being  required  to  make  any  settlement  or  improTement  upon  or  cnltiTation 
of  such  land  so  entered  prior  to  snch  entry;  and  those  persons,  their  heirs  or  legal 
representatives,  who,  within  the  period  aforesaid  for  the  space  of  six  months  settled 
upon,  improved,  and  cultivated  any  of  said  indemnity  lands  with  a  view  of  entering 
the  same  under  the  homestead  or  preemption  laws,  being  competent  to  make  snch 
entries,  and  who  were  not  permitted  to  make  such  entries,  npon  establishing  these 
facts  before  the  register  and  receiver  of  the  local  land  office,  in  snch  mode  and  under 
such  rules  as  the  Secretary  of  the  Interior  may  prescribe,  shall  be  allowed  to  enter 
under  the  homestead  laws  of  the  United  States  a  quantity  of  land  of  the  nnappro* 
priated  public  lands  of  the  United  States,  subject  to  homestead  entry,  equal  in 
amount  to  the  land  settled  npon,  improved,  and  cultivated,  as  aforesaid,  and  under 
the  homestead  entry  so  made,  shall,  when  making  proof  and  final  entry,  receive 
credit  for  the  settlement,  improvement,  and  cultivation  made  upon  the  said  indemnity 
land  as  aforesaid:  Ptatnded,  That  the  law  in  force  in  eighteen  hundred  and  eighty- 
nine  governing  the  commutation  of  homestead  entries  shall  apply  to  the  commu- 
tation of  entries  under  this  section. 

Sbg.  2.  That  those  who  are  entitled  to  make  the  homestead  entries  prescribed  in 
the  preceding  section  may  make  such  entries  of  any  of  the  agricultural  lands 
embraced  in  the  provision  of  an  act  entitled  "An  act  for  the  relief  and  civilisation 
of  the  Chippewa  Indians  in  the  State  of  Minnesota,"  approved  January  fourteenth, 
eighteen  hundred  and  eighty-nine,  upon  condition  of  paying  for  such  lands  the  price 
prescribed  in  said  act. 

Sbg.  3.  That  the  right  of  homestead  entry  conferred  by  the  provisions  of  this 
act  shall  not  be  assignable,  and  no  conveyance,  sale,  or  transfer  of  the  land  so  entered 
shall  be  valid  or  of  any  effect  if  made  before  patent  has  issued. 

Approved,  June  3, 1896. 


BED  LAKE  AGBICULTUllAL  LANDS— ACT  OF  JUNX  8,180e. 

INSTBUOTIONS. 

Bed  Lake  agricultural  lands  subject  to  homestead  entry  under  the  provisions  of  the 
act  of  January  14,  1889,  may  be  taken  by  persons  entitled  to  make  entry  under 
the  act  of  June  3, 1896,  but  entries  so  made  of  such  lands  can  not  be  commuted. 

Acting  Commissioner  Best  to  the  Register  and  Beoeiver^  Dututh^  Minne- 

sotaj  September  17 j  1897. 

On  August  5, 1896,  this  office  with  the  approval  of  the  Secretary  of 
the  Interior,  issued  a  circular  of  instructions  (25  L.  D.,  256),  for  the  gfuid- 
ance  of  local  land  officers  in  the  treatment  of  applications  by  parties 
claiming  the  benefits  of  the  act  of  Congress  approved  June  3, 1896  (29 
Stat.,  245),  entitled  '^An  act  for  the  relief  of  settlers  on  the  Northern 
Pacific  Railroad  indemnity  land.'' 

liecently  this  office  has  received  communications  asking  whether  the 
entry  authorized  by  said  act  can  be  made  on  lauds  known  as  the  Red 
Lake  agricultural  lands,  ceded  and  relinquished  by  the  Ohipi)ewa 
Indians  under  the  provisions  of  the  act  of  January  14, 1.889  (25  Stat., 
642),  and  if  so,  whether  the  law  in  force  in  1889  governing  the  com- 
mutation of  homestead  entries  applies  to  entries  so  made,  and  whether, 
in  proving  up,  payment  in  full  can  be  made,  or  the  entrymen  will  be 
required  to  pay  in  installments  of  $40.00  per  annum  for  five  years. 
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It  bas  been  represented  to  this  office  that  the  re^ster  at  Orookston 
has  ruled  that  the  Bed  Lake  agricaltaral  lands  are  not  subject  to  entry 
under  the  act  of  Jane  3, 189C^  9upra. 

The  first  section  of  said  act  of  June  3, 1896,  specifies  the  parties  who 
are  entitled  to  the  benefits  intended  to  be  conferred  by  it,  and  provides, 

That  the  law  in  force  in  eighteen  hundred  and  eighty-nine  governing  the  commu- 
tation of  homestead  entries  shaU  apply  to  the  oommntation  of  entries  under  this 
section. 

The  second  section  thereof  provides 

That  those  who  are  entitled  to  make  the  homestead  entries  presorihed  in  the  pre- 
ceding section  may  make  such  entries  of  any  of  the  agricultural  lands  embraced  in 
the  provisions  of  an  act  entitled  '^An  act  for  tbe  relief  and  civilization  of  the  Chip- 
pewa Indians  in  the  State  of  Minnesota/'  approved  January  fourteenth,  eighteen 
hundred  and  eighty-nine,  upon  condition  of  paying  for  such  lands  the  price  pre- 
scribed in  said  act. 

Therefore,  any  of  the  lands  known  as  the  Red  Lake  lands,  agrical- 
taral in  character  and  subject  to  homestead  entry  nnder  the  provisions 
of  the  act  of  January  14, 1889,  are  subject  to  the  claims  of  parties  enti- 
tled to  make  entry  ander  the  provisions  of  the  act  of  June  3, 1896. 

The  sixth  section  of  the  act  of  January  14, 1889,  provides  for  the  dis- 
posal to  actual  settlers  under  the  homestead  laws  of  certain  portions  of 
the  lands  ceded  by  the  Indians  at  the  rate  of  $1.25  per  acre,  to  be  paid 
in  five  annaal  payments,  and  requires  due  proof  of  occupancy  for  five 
years  and  full  payment  before  patent  can  issue.  It  is  clear  from  these 
provisions  that  entries  made  under  said  act  cannot  be  commuted. 

Where  an  application  is  presented  for  entry  of  Bed  Lake  lands  under 
the  act  of  June  3, 1896,  by  a  party  entitled  to  make  the  same,  who  has 
completed  an  entry  on  the  Northern  Pacific  indemnity  lands  which  has 
been  canceled,  the  entry  will  be  allowed  upon  the  payment  of  $1.25  per 
acre  for  the  land  applied  for.  And  where  an  application  is  presented 
by  a  party  duly  qualified  to  enter,  but  who  has  not  completed  an  entry 
of  said  Indemnity  lands,  snch  party  when  making  proof  and  final  entry 
will  be  entitled  to  credit  for  the  settlement,  improvement  and  cultiva- 
tion of  such  land;  but  will  be  required  to  make  the  payments  pre- 
scribed by  the  act  of  January  14,  1889,  $40.00  each  year  prior  to  final 
proof,  when  the  balance  due  may  be  paid,  or,  the  whole  amount  may 
be  paid  at  any  time,  but  no  final  certificate  as  a  basis  for  patent  shall 
issue  until  proof  of  occupation  for  a  period,  which  added  to  the  period 
of  settlement,  improvement  and  cultivation  of  the  indemnity  lands 
aforesaid,  shall  make  five  years,  shall  have  been  made. 

Where  a  party  entitled  to  the  privileges  conferred  by  the  act  of  June 
3, 1896,  makes  entry  of  land  subject  to  homestead  entry,  which  maybe 
commuted,  the  law  in  force  in  1889  governing  the  commutation  of  home- 
stead entries  will  apply. 

Approved,  September  17, 1897. 
Webstbb  Davis, 

Acting  Secretary  of  the  Interior* 


260  DECISIONS   RELATING   TO   THE   PUBLIC    LANDS. 


ABANDONED  MHJTABT  KE8EBVATION— FOBT  MA6INNIB. 

INSTBUCnONS. 

Acting  Oanimissioner  Best  to  Register  and  Receiver ,  Lewistony  Montana^ 

September  llj  1897. 

The  appraisers  have  appraised  the  lands  in  the  Fort  Maginnis  aban- 
doned military  reservation  at  from  one  dollar  to  two  dollars  per  acre. 

The  Secretary  of  the  Interior  has  approved  the  appraisal  of  the 
lands  appraised  at  more  than  $1.25  per  acre,  and  for  lauds  appraised 
at  less  than  $1.25  per  acre  he  has,  under  the  law,  fixed  the  minimum 
price  of  such  lands  at  $1.25  per  acre.  Therefore,  no  tract  of  land  in 
this  reservation  can  be  disposed  of  at  less  than  $1.25  x)er  acre,  although 
you  will  be  governed  by  the  appraisal  in  disposing  of  those  lands 
appraised  at  more  than  $1.25  per  acre. 

All  of  the  agricultural  lands  in  this  reservation  are  subject  to  settle- 
ment under  the  public  land  laws  of  the  United  States,  under  the  act  of 
August  23, 1894  (28  Stat.,  491),  which,  among  other  things  provides: 

That  persons  who  enter  nnder  the  homestead  law  shall  pay  for  snch  lands  at  not 
less  than  the  value  theretofore  or  hereafter  determined  by  appraisement,  nor  less  than 
the  price  of  the  land  at  the  time  of  the  entry,  and  snch  payment  may,  at  the  option  of 
the  purchaser;  be  made  in  five  eqnal  installments,  at  times  and  rates  of  interest  to 
be  fixed  by  the  Secretary  of  the  Interior. 

On  April  9, 1895  (20  L.  D.,  303),  the  Secretary  of  the  Interior  directed 
this  ofiQce  to  issue  instructions  under  said  act  of  August  23, 1894,  as 
follows: 

That  the  homesteader  be  given  the  option  in  making  payment  npon  his  entry  of 
these  lands,  of  making  his  payments  in  five  eqnal  payments  to  dat<e  from  the  time  of 
the  acceptance  of  his  proof  tendered  on  his  entry,  and  that  the  rate  of  interest  npon 
deferred  payments  be  charged  at  the  rate  of  fonr  per  cent  per  annnm. 

In  allowing  entries  for  lands  in  this  reservation,  under  said  law,  you 
will,  in  each  ease,  endorse  on  the  application  ^'  Fort  Maginnis  Reserva- 
tion, Act  August  23, 1894,"  and  make  the  same  notation  on  your  abstract 
of  homestead  entries. 

Under  the  provisions  of  the  homestead  law,  an  entryman  has  the 
right  either  to  commute  his  entry  after  fourteen  months  from  the  date 
of  settlement,  or  oifer  final  proof  under  Sec.  2291 B.  S.  In  entries  under 
said  act  of  August  23, 1894,  he  may,  at  bis  option,  commute  after  four- 
teen months  with  full  payment  in  cash,  or,  after  submitting  ordinary 
five  years  final  proof  and  after  its  acceptance,  he  may  pay  for  the  land 
the  full  amount  of  the  appraised  value  thereof,  without  interest,  or  he 
may  make  payment  in  five  equal  installments,  the  first  payment  to  be 
made  one  year  after  the  acceptance  of  his  final  proof,  and  the  subse- 
quent payments  to  be  made  annually  thereafter,  interest  to  be  charged 
at  the  rate  of  four  per  cent  per  annum  from  the  date  of  the  acceptance 
of  final  proof  until  all  payments  are  made. 

In  case  the  full  amount  is  paid  after  fourteen  months  from  date  of 
settlement  you  will,  if  the  proof  is  satisfactoryi  issue  cash  certificate 
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and  receipt;  and  in  the  event  that  regular  final  proof  is  made,  and  the 
fall  amoant  then  paid,  you  will  issue  final  certificate  and  receipt;  but 
when  partial  payments  are  made  the  receiver  will  issue  a  receipt  only 
for  the  amount  of  the  principal  and  the  interest  paid,  reporting  the 
same  in  a  special  column  of  the  abstract  of  homestead  receipts,  and 
at  the  time  last  payment  is  made,  you  will  issue  the  final  papers  as  in 
ordinary  homestead  entries. 

In  issuing  final  papers  you  will  make  the  proper  annotations  thereon, 
as  well  as  on  the  applications  and  abstracts,  as  before  directed,  to  show 
that  the  entry  covers  land  in  Fort  Maginnis  reservation. 

You  are  further  advised  that  the  same  rule,  as  to  the  allowance  of 
credit  for  residence  prior  to  entry  and  for  military  service,  applies  to 
entries  under  said  act  of  August  23, 1894,  as  to  other  homestead  entries. 

Where,  upon  submitting  final  proofs  the  entrymen  elect  to  make 
payment  for  the  lands  entered  in  five  annual  installments,  you  are 
authorized  to  make  the  usual  charges  for  reducing  the  testimony  to 
writing,  but  as  the  final  certificate  and  receipt  cannot  be  issued  until 
the  last  payment  is  made  you  cannot  charge,  the  final  commissions 
until  said  certificate  and  receipt  are  issued.  Therefore,  if  the  proofs 
submitted  are  acceptable,  you  will  make  proper  notes  on  your  records 
showing  that  satisfactory  proofs  have  been  made  and  the  dat«s  upon 
which  the  partial  payments  must  be  made,  and  then  transmit  said 
proofs  to  this  office,  in  special  letters,  and  not  in  your  monthly  returns, 
for  filing  with  the  original  entries. 

There  are  no  guarantees  to  be  taken  in  order  to  secure  the  payment 
of  the  installments,  but  if,  when  each  installment  is  due,  any  entryman 
fails  to  pay  the  same  you  will  report  the  matter  to  this  office,  when 
proper  action  will  be  taken  in  the  case.  The  act  of  August  23, 1894, 
did  not  repeal  the  act  of  Jaly  5, 1884  (23  Stat,  103),  hence  parties  quali- 
fied to  make  entry  under  the  second  section  of  the  latter  act  will  be 
exempt  from  the  payment  required  by  the  said  act  of  August  23, 1894. 

Sections  16  and  36  of  this  reservation  are  reserved  for  school  purposes. 

Since  the  lists  were  made  up  in  this  office  for  the  use  of  the  apprais- 
ers, the  N.  i  SW.  i,  S  W.  J  8W.  J,  Sec.  8,  and  NW.  J  NW.  J,  Sec.  17,  T. 
16  N.,  E.  21  E.,  embraced  in  H.  B.  No.  330,  made  by  Rezin  Anderson, 
have  been  patented,  and  hence,  although  said  tracts  have  been  apprised 
and  are  entered  on  said  lists  they  are  not  subject  to  payment  under 
this  apprisal. 

According  to  the  appraisers  lists  the  alleged  townsite  of  Gilt  Edge 
is  situated  upon  the  SW.  J  SW.  i,  Sec.  21  and  NW.  J  NW.  J  Sec.  28, 
T.  16  N.,  R.  20  B. 

However,  a  contest  was  brought  against  H.  E.  No.  789,  made  by  Louis 
Beaapre,  February  2, 1895,  on  the  ground  of  abandonment  and  the  entry 
canceled  by  letter  *'  G"  of  July  14, 1897.  One  of  the  allegations  against 
said  entry  was  that  the  land  was  covered  by  the  town  of  Gilt  Edge  for 
which  formal  entry  had  not  yet  been  made. 
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In  response  to  tbeir  inqniry,  the  appraisers  were  directed  by  tele- 
gram of  Jaly  23, 1897,  to  make  no  appraisal  of  Gilt  Edge  town  lots  antll 
further  orders. 

The  KW.  i  SW.  J,  Sec.  21,  was  appraised  but  the  SW.  J  SW.  i,  Sec. 
21,  and  NW.  J  NW.  J,  Sec.  28,  T.  16  N.,  R.  20  E.,  were  not.  As  this 
town  site  question  has  not  been  finally  settled,  these  three  subdivisions 
are  not  to  be  disposed  of  until  further  orders. 

The  E.  i  SE.  J,  Sec.  20,  and  B.  i  NE.  J,  Sec.  29,  T.  16  N.,  E.  20  E., 
are  embraced  in  H.  E.  N'o.  820,  made  April  26,  1895,  by  Robert  A. 
Ammon.  These  tracts  are  also  involved  in  a  contest  now  pending  in 
the  Mineral  Division.  Hence,  payment  for  them  is  not  to  be  accepted 
until  further  orders. 

Finally,  tracts  known  to  you  to  contain  minerals  are  not  to  be  dis- 
posed of  under  this  appraisal,  which  was  made  for  agricultural  lands. 

You  will  acknowledge  receipt  of  this  letter. 

Approved,  September  22, 1897. 

Webstbb  Davis,  Acting  JSecretarg, 


MINING  CLAIM— 8 U U V JS  Y  — Al>VlSltSE  PBOCKEDINCk 

S.  H.  Standabt  et  al.* 

The  Barrey  of  a  mining  claim  is  not  vitiated  by  the  fact  that  the  connecting  line  with 
the  public  survey  is  more  than  two  miles  in  length,  where  each  corner  of  said 
claim  is  connected,  by  the  survey  in  question,  with  other  claims  that  have  been 
officially  surveyed. 

If,  after  a  mineral  entry  has  been  allowed,  the  entryman  finds  it  necessary  to  main- 
tain an  adverse  suit  against  a  conflicting  claim,  it  is  incumbent  npon  the  gov- 
erumeut  to  take  notice  of  the  result  of  such  action,  and  act  accordingly. 

Secretary  Smith  to  the  Oommissioner  of  the  General  Land  Office^  June 
(W.  A.  L.)  13 J 1896.  (P.  J.  O.) 

The  record  before  me  shows  that  S.  H.  Standart  et  cd,  made  applica- 
tion for  patent  for  the  Treasure  Yanlt  mining  claim,  survey  No.  569, 
Leadville,  Colorado,  land  district,  on  January  16, 1880;  that  during  the 
period  of  publication  protests  and  adverse  claims  were  filed  against 
said  entry  and  suits  instituted  in  support  thereof  in  the  district  court 
of  Lake  county.  Subsequently  one  of  the  suits,  that  in  behalf  of  the 
Tenderfoot  mine,  was  transferred  to  the  federal  court  of  the  district  ot 
Colorado.  That  on  September  5, 1885,  there  was  filed  in  the  local  office 
a  certificate  of  the  district  clerk  of  Lake  county  that  there  were  no 
suits  pending  in  that  court  affecting  the  title  to  the  Treasure  Vault, 
and  thereupon,  on  September  10,  following,  mineral  entry  No.  2569  was 
made  by  the  applicants. 

It  having  been  represented  to  your  office  that  there  were  suits  pend- 
ing involving  the  title  to  this  claim,  the  matter  seems  to  have  rested  in 
abeyance  until  August  27, 1894,  when  your  office,  on  consideration  of 
the  matter,  addressed  the  register  and  receiver  at  Leadville,  calling 
their  attention  to  the  fact  that  in  the  original  field  notes  of  the  Borvey 

*Not  heretofore  reported. 
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of  this  claim  comer  No.  1  was  connected  to  the  quarter  corner  of  Sec. 
24,  T.  9  8.,  B.  80  W.,  by  a  line  "  S.^  89^  58'  21"  W.,  13,414.7  feet  in 
length;  that  by  amended  field  notes,  filed  Jane  15, 1880,  the  coarse  of 
this  connection  was  changed  to  make  it  running  'S,j  practically  the  same 
course  and  substantially  the  same  distance.  Your  office  held  that  such 
a  connection  could  only  be  made  where  the  comer  was  within  two  miles 
of  the  survey,  and  if  there  was  no  public  survey  within  that  distance 
connection  should  be  made  with  an  established  mineral  monument;  also 
that  in  the  notice  of  application  published  this  connection  was  entirely 
omitted.  A  new  survey  was  therefore  required.  Also  that  there  was 
no  evidence  in  the  files  of  the  plat  having  been  posted  in  the  local  office 
during  the  i>eriod  of  publication,  and  that  this  evidence  would  have  to 
be  supplied.  Your  office  also  called  attention  to  the  fact  that  there  was 
no  evidence  showing  the  disposition  of  the  adverse  suit  filed  by  the 
Tenderfoot  mining  claim,  or  that  of  the  Badger  Boy  No.  2  mining  claim. 
Also  that  the  records  of  your  office  show  that  the  owners  of  the  Ellen 
Morgan  lode  made  application  for  patent  May  14, 1883,  and  the  claim- 
ants of  the  Treasure  Vault  lode  had  adversed  the  same  and  commenced 
suit  thereon,  and  that  there  was  no  evidence  to  show  what  disposition 
had  been  made  of  that  suit. 

The  matter  seems  to  have  thus  rested  until  March  15, 1895,  when 
your  office  demanded  a  report  from  the  local  office  as  to  what  had  been 
done  in  response  to  your  letter  of  August  27, 1894,  and  to  allow  the 
claimants  sixty  days  within  which  to  furnish  the  evidence  called  for,  in 
default  of  which,  or  of  appeal,  the  entry  would  be  canceled  without  fur- 
ther notice  from  your  office. 

On  May  15, 1895,  the  applicants  filed  a  petition  in  the  nature  of  a 
motion  for  review  of  your  said  office  decision  of  Augast  27, 1894,  in 
which  they  set  up  a  full  compliance  with  the  law  in  all  respects  and 
that  all  suits  that  had  been  instituted,  affecting  the  title  to  the  Treas- 
ure Vault,  had  been  disposed  of.  And  in  support  of  that  they  filed  a 
certificate  from  the  clerk  of  the  United  States  circuit  court  for  the  dis- 
trict of  Colorado  showing  that  the  action  instituted  by  the  Tenderfoot 
lode  had  been  decided  in  favor  of  its  claim  October  12, 1883.  Also  affi- 
davits from  the  register  and  receiver  at  Leadville  at  the  time  the  appli- 
cation for  the  Treasure  Vault  was  made,  that  it  was  the  universal  cus- 
tom of  said  office  to  post  notices  of  all  mining  applications  in  their  office 
at  that  time,  and  that  they  had  reason  to  and  did  believe  that  notice  of 
this  application  was  so  x>osted,  and  that  it  was  an  oversight  in  not  hav- 
ing ftirnished,  at  the  time,  the  certificate  of  that  fact  required  by  the 
rules.  There  was  also  a  certificate  from  the  clerk  of  the  district  court 
at  Leadville,  dated  January  5, 1895,  stating  that  there  were  no  suits 
pending  in  that  court  at  that  time  involving  the  title  to  the  Treasure 
Vault  lode;  also  from  the  clerk  of  the  circuit  court  of  the  United  States 
that  there  was  no  suit,  wherein  the  owners  of  the  Treasure  Vault  were 
purties,  involving  the  title  to  the  Treasure  Vault  lode,  pending  in  that 
court  on  February  2, 1895. 


264  DECISIONS  BELATING   TO   THE   PUBLIC   LANDS. 

By  letter  of  July  16, 1895,  your  office  considered  the  petition  or 
motion  for  review,  and  held  that  there  was  "no  newly  disco  veiled  evi- 
dence, nor  showing  that  claimants  are  in  possession  of  newly  discovered 
evidence,  or  evidence  that  might  not  have  been  filed  long  ago."  The 
motion  was  therefore  adjudged  to  be  filed  out  of  time  and  would  not 
be  considered.  It  was  stated,  however,  that  there  was  found  no  good 
reason  for  waiving  the  requirements  of  your  office  letters  of  August  27, 
1894,  and  March  15, 1895,  disclosed  in  the  motion  and  affidavits  accom- 
panying the  same.  Thereupon  the  applicants  prosecute  this  ap]>eal, 
both  from  your  decision  ot  March  15, 1895,  and  July  16th,  same  year. 

The  objections  raised  by  your  office  in  regard  to  this  application  will 
be  considered  in  the  order  in  which  they  are  above  stated.  It  must  be 
conceded  that  the  amendment  to  the  official  field  notes,  filed  June  15, 
1880,  is  sufficient  to  correct  the  error  in  the  course  of  the  line  connecting 
comer  "So,  1  of  the  Treasure  Vault  with  the  public  survey.  While  it 
is  true  that  rule  45  of  Mining  Eegulations  demands  that  no  connecting 
line  with  a  public  survey  shall  be  more  than  two  miles  in  length,  yet 
under  this  rule  I  do  not  think  a  survey  should  be  vitiated  if  a  line 
should  happen  to  be  longer,  as  in  this  case,  than  that  mentioned  by 
the  regulations.  I  see  no  reason  why  this  requirement  should  render 
a  resurvey  necessary,  if  there  is  otherwise  a  substantial  compliance 
with  the  rules.  The  presumption  would  be,  I  think,  that  the  deputy 
mineral  surveyor,  in  the  performance  of  his  duty  as  such,  would  have 
made  the  connection  a  shorter  distance  if  there  were  any  public  sur- 
veys closer.  Examination  of  the  published  notice  shows  that  all  four 
of  the  corners  of  the  claim  are  tied  to  mining  claims  that  have  been 
officially  surveyed.  For  instance,  corner  No.  1  is  tied  to  corner  No.  3  of 
survey  No.  595;  corner  No.  2  is  the  same  as  corner  No.  1,  survey  No. 
587;  corner  No.  3  is  tied  to  corner  No.  535;  and  corner  No.  4  is  tied  to 
No.  5,  survey  No.  549.  It  seems  to  me  that  this  description  sufficiently 
identifies  the  locus  of  the  claim,  so  that  any  person  seeking  to  ascertain 
its  boundaries  could  do  so  with  as  great  a  degree  of  accuracy  as  he 
could  if  it  were  tied  to  what  is  stated  in  the  regulations  to  be  the  public 
surveys.  Hence,  for  the  purposes  of  this  case,  I  think  that  the  fact 
that  the  Treasure  Vault  was  not  connected  to  the  line  of  the  public 
surveys  within  a  distance  of  two  miles,  or  to  a  mineral  monument, 
should  not  be  construed  to  require  a  new  survey  and  publication  by 
the  applicants.  The  surveys  of  mining  claims  are  in  their  nature  public 
surveys.  They  are  made  under  the  direction  of  the  surveyor-general 
of  the  district  where  they  are  located,  they  become  a  matter  of  perma- 
nent record  in  the  archives  of  the  Land  Department,  the  comers  are 
substantially  marked  with  stone  monuments,  and  their  identity  is  as 
nearly  indestructible  as  are  section  comers.  As  this  matter  stands  at 
the  present  time  it  is  simply  a  question  between  the  government  and 
the  entryman  as  to  whether  there  has  been  a  substantial  compliance 
with  the  regulations,  and  it  seems  to  me  that  there  has  been  in  this 
instance. 
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The  requirement  of  yoar  office  us  to  the  proof  of  posting  a  notice  in 
the  office  seems  to  me  to  be  sufficient  to  meet  that  demand.  While  the 
persons  making  the  affidavits,  who  were  then  the  local  officers  at  Lead- 
ville,  did  not  pretend  to  remember  this  particular  case^  or  a  posting  of 
this  particular  plat  in  their  office,  yet  their  affidavits  are  sufficient,  in 
my  judgment^  to  be  accepted  as  a  certificate  that  the  posting  has  been 
done. 

It  is  shown  by  the  certificates  of  the  clerks  of  the  courts  wherein 
these  adverse  suits  were  tried  that  all  of  them  against  the  Treasure 
Vault  have  been  disposed  of.  It  seems  that  the  adverse  suit  of  the 
Tenderfoot  lode  claim  was  decided  against  the  Treasure  Vault.  It 
necessarily  follows,  therefore,  that  the  ground  included  in  that  suit  will 
have  to  be  excluded  in  the  Treasure  Vault  entry. 

It  is  shown  by  the  record  that  application  was  made  for  patent  for 
the  Ellen  Morgan  lode  claim  in  1883;  that  the  Treasure  Vault  ad  versed 
the  same  and  brought  suit  in  support  thereof,  and  that  on  April  5, 1886, 
that  suit  was  still  pending  and  mndetermined,  as  shown  by  the  certifi- 
cate of  the  clerk  of  the  court. 

Bat  by  the  certificate  of  the  same  clerk,  dated  January  6, 1895,  it  is 
shown 

that  there  is  no  suit  pending  in  this  court  wherein  the  Treasnre  Yanlt  lode  mining 

claim, Stephen  H.  Standart,  et  aL,  are  owners,  are  either  defendants  or 

plaintifEs. 

It  would  seem  from  this  that  this  action  has  been  disposed  of,  but  what 
the  judgment  was  is  not  disclosed. 

It  is  urged  that  this  suit  should  not  be  considered  as  against  the 
application  of  the  Treasure  Vault  for  the  reason  that  it  was  not  an 
adverse  suit  against  that  claim  in  contemplation  of  the  statute.  This 
position  is  untenable.  The  Department  has  jurisdiction  over  the  land 
until  patent  issues,  and  if  after  entry  has  been  made  the  entryman  finds 
it  necessary  to  protect  hi|»  claim  by  an  adverse  suit  against  a  conflict- 
ing claim,  it  is  clearly  incumbent  on  the  government  to  take  notice  of 
the  result  of  the  action  and  to  act  accordingly.  Suppose,  for  instance, 
that  the  Ellen  Morgan  was  the  successful  party  in  this  action  and  was 
awarded  the  right  of  possession  of  the  ground  in  controversy,  could  it 
be  maintained  that  the  Department  should  ignore  that  judgment  and 
issue  its  patent  to  the  Treasure  Vault,  notwithstanding  the  judgment! 
What  would  be  the  result  of  such  a  procedure?  There  would  be  two 
patents  out  for  the  same  territory,  because  the  Ellen  Morgan  would 
clearly  be  entitled  to  the  possessioiiand  patent  on  its  judgment. 

It  seems  to  me  that  the  Department  should  be  advised  of  the  result 
of  the  action  of  the  Treasure  Vault  against  the  Ellen  Morgan  and  be 
controlled  thereby  in  issuing  its  patent  to  the  former. 

Your  office  judgment  is  therefore  modified,  and  you  wUl  require  the 
appellants  to  have  an  amended  survey  made  of  the  Treasure  Vault, 
excluding  the  ground  awarded  the  Tenderfoot  by  tbe  judgment  of  the 
United  States  circuit  court;  also  to  file  the  judgment  roll  in  its  suit 
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against  tbe  Ellen  Morgan,  and  if  it  is  found  that  the  judgment  was  in 
favor  of  the  latter  the  territory  awarded  it  should  also  be  excluded  in 
said  amended  survey.  You  will  give  the  appellants  reasonable  time 
to  comply  with  this  order. 


nn>iAir  lands-acts  of  june  5,  isrs,  and  fbbbijaht  11, 1874. 

Brbannan  9.  Febrell. 

Tlte  aot  of  June  5, 1872,  in  proTiding  for  the  survey  and  dispoeition  of  fifteen  town- 
ships ''  fliboTe  the  Lo  Lo  Fork  "  contemplated  entire  townships  irrespeetiye  of  the 
time  when  said  survey  might  be  made,  either  in  whole  or  in  part. 

The  second  seotion  of  the  act  of  February  11, 1874,  in  extending  the  benefit  of  the 
homestead  act  to  such  settlers  within  said  fifteen  townships  "as  may  desire  to 
take  advantage  of  the  same,''  does  not  operate  to  repeal  the  general  provisions 
for  the  disposition  of  said  lauds  made  by  the  aot  of  June  5, 1872. 

The  time  allowed  to  settlers  on  said  lands,  whose  settlement  is  made  after  the  passage 
of  the  act  of  1872,  to  perfect  title  under  said  act,  and  the  amendatory  act  of  1874, 
begins  to  run  from  the  date  of  settlement. 

Under  the  provisions  of  section  10,  act  of  March  8, 1891,  with  respect  to  the  disposal  of 
Indian  lands,  the  general  repeal  of  the  pre-emption  law,  by  section  4  of  said  act, 
does  not  affect  the  disposition  of  these  lands  under  the  acts  of  1872  and  1874. 

Secretary  Bliss  to  the  Oommissioner  of  the  GeiMral  Land  Office^  Septum- 
(P.  L.  O.)  ber  22^  1897.  { W.  M.  W.) 

The  case  of  Edward  Breannan  v.  Joseph  Ferrell  has  been  considered 
upon  the  appeal  of  the  former  from  your  ofi&ce  decision  of  November  9, 
1895,  holding  for  cancellation  said  Breaunan's  homestead  entry  as  to 
the  SE.  i  of  the  SE.  I  of  Sec.  24,  and  the  NE.  ^  of  the  NE.  I  of  Sec.  25, 
in  T.  5  N.,  B.  20  W.,  Missoula,  Montana,  land  district. 

The  first  survey  ever  made  in  said  township  was  made  in  1872,  and 
covered  only  about  oue-half  of  a  ftill  township.  The  remainder  of  said 
township — being  that  portion  in  which  the  land  herein  involved  is  situ- 
ated— was  made  in  the  field  in  August,  1 803,  the  plat  was  received  in  the 
local  office  in  July,  1894,  and  on  August  23  of  that  year  Joseph  Ferrell 
filed  pre-emption  declaratory  statement  for  the  E.  ^  of  the  SE.  \  of  Sec. 
24,  and  the  E.  ^  of  the  NE.  ^  of  Sec.  25  of  the  above-named  township 
and  range,  alleging  settlement  on  said  land  September  15, 1893. 

On  October  8, 1894,  Edward  Breannan  made  homestead  entry  tor  the 
S.  i  of  the  SE.  I  and  the  SE.  \  of  the  SW.  4  of  Sec.  24  and  the  NE.  \  of 
the  NE.  I  of  Sec.  25,  of  said  township  and  range. 

The  claims  of  Ferrell  and  Breannan  conflict  as  to  the  SE.  ^  of  the 
SE.  J  of  Sec.  24  and  the  NE.  J  of  the  NB.  J  of  said  Sec.  25. 

On  February  18, 1895,  Ferrell  made  final  proof  in  support  of  his 
claim  before  a  United  States  commissioner,  at  Hamilton,  Montana.  At 
the  time  it  was  made  Breannan  appeared  and  cross-examined  Ferrell's 
witnesses,  and  both  parties  submitted  testimony  in  support  of  their 
respective  claims. 
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On  March  19, 1895,  the  register  and  reoeiver  considered  the  evidence 
and  decided  that  Ferrell  had  acted  in  good  faith,  and  reeommended 
that  his  final  proof  be  approved* 

Breannan  appealed. 

On  November  9, 1895,  yonr  offlee  affirmed  the  judgment  of  the  regis- 
ter and  receiver,  and  held  Breannan's  entry  for  canceUationi  in  so  far 
as  it  conflicts  with  FerrelPs  declaratory  statement 

Breannan  appeals. 

He  assigns  the  following  errors: 

1.  Error  in  deoidiDg  that  the  laud  in  controTOTsy  was  Bnbjeot  to  pre-emption,  nnder 
the  act  of  Jnne  5, 1872,  and  acts  amendatory  thereto,  at  the  time  claimant  Ferrell 
made  his  D.  8.  No.  558,  or  at  any  other  time;  and  that  said  entry  should  stand  intact 
and  his  final  proof  (be)  approved,  and  that  Breannan's  H.  £.  No.  1182  shonld  be 
canceled  as  to  said  land. 

2.  Error  to  rule  that  the  quit  claim  deed  marked  exhibit  "A''  described  the  land  in 
controTersy  as  a  part  of  the  Turk  ranch,  and  that  said  land  was  not  a  part  of  the 
"  0erby  claim  "  purchased  by  said  Edward  Breannan. 

8.  Error  to  decide  that  claimant  established  a  hona  Jlde  residence  oa  the  land  in 
eontroyersy,  and  that  he  acted  in  good  faith,  and  that  his  residence  on  the  land  had 
been  oontinuous. 

4.  Error  in  deciding  in  favor  of  the  claimant  on  the  merits. 

For  the  purpose  of  determining  this  controversy  these  alleged  errors 
may  be  grouped  together  under  two  heads, — ^the  first  one  considered 
under  one  head,  and  the  three  last  under  the  other.  They  will  be  con- 
sidered in  their  inverse  order.  The  three  last  alleged  errors  relate  to 
the  facts.  The  evidence  respecting  each  one  of  them  is  conflicting  in 
character.  The  register  and  receiver  and  your  office  found  the  facts 
against  the  claims  of  the  appellant  and  in  favor  of  Ferrell.  Under 
such  circumstances  the  Department  has  repeatedly  held,  that  it  will 
not  disturb  on  appeal  the  concurring  decisions  of  the  local  officers  and 
your  office  on  questions  of  fact,  unless  clearly  wrong.  Scott  v.  King,  9 
L.D.,  299;  Oonley  v.  Price,  Id.,  490;  Finan  v.  Palmer  et  at,  11  L.  D., 
321;  Cleveland  v.  North,  Id.,  344;  Epps  v.  Kirby,  16  L.  D.,  300. 

A  careful  ezamiuation  of  the  evidence  fails  to  disclose  any  sufficient 
reason  for  interfering  with  the  conclusions  reached  by  the  local  officers 
and  your  office  upon  the  facts.  This  disposes  of  the  second,  third  and 
fourth  specifications  of  error  alleged  in  the  appeal. 

The  only  remaining  questions  to  be  determined  are  raised  by  the 
first  specification  of  error.  Ferrell  filed  his  declaratory  statement 
under  the  act  of  June  5, 1872  (17  Stat.,  226),  and  bases  his  claim  to  the 
land  in  controversy  upon  said  act.  If  for  any  reason  the  land  in  con- 
troversy is  not  subject  to  disposition  under  the  act  of  1872  and  amend- 
ments thereto,  then  Ferrell's  claim  must  necessarily  be  denied;  if  the 
land  in  controversy  is  subject  to  disposal  under  said  act  and  amend- 
ments to  it,  then  Ferrell's  right  to  such  land,  as  against  Breannan's 
claim,  must  be  upheld  and  sustained. 

The  land  involved  herein  is  situated  in  the  valley  of  the  Bitter  Boot 
Biver  in  Montana  above  the  Lo-lo  fork  oif  said  riveri  and  in  order  to 
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determine  the  question  raised  by  the  first  specification  of  error  in  the 
appeal,  it  seems  to  be  necessary  to  examine  into  the  condition  of  the 
laud  in  qaestion  before  and  at  the  date  of  the  passage  of  the  a<;t  of 
Jane  5, 1872,  and  since  that  time. 

By  the  treaty  between  the  United  States  and  the  chiefs,  headmen  and 
delegates  of  the  Flathead  and  other  confederated  tribes  of  Indians,  con- 
cluded at  HeU  Gate  in  the  Bitter  Root  Valley,  July  16, 1855,  ratified 
by  the  Senate  March  8, 1859  (12  Stat.,  975),  certain  lands  were  ceded  to 
the  United  States  by  said  Indians,  out  of  which  was  carved  an  Indian 
reservation  called  the  Jocko  reservation.    The  11th  article  of  said  treaty 

proYided  that  the  Bitter  Root  Valley  above  Loo*lo  fork,  shaU  be  carefuUy  annreyed 
and  examined,  and  if  it  shall  prove,  in  the  jadgtnent  of  the  President,  to  be  better 
adapted  to  the  wants  of  the  Flathead  tribe  than  the  general  leeervation  provided  for 
in  this  treaty,  then  such  portions  of  it  as  may  be  necessary  shall  be  set  apart  as  a 
separate  reservation  for  said  tribe.  No  portion  of  the  Bitter  Root  VaUey,  above  the 
Loo-lo  fork|  shall  be  open  to  settlement  until  such  examination  is  had  and  the 
decision  of  the  President  made  known. 

On  the  14th  of  November,  1871,  the  President  issued  his  proclamation 
reciting  that: 

The  Bitter  Root  Valley,  above  the  Loo-lo  fork,  in  the  territory  of  Montana,  having 
been  carefully  surveyed  and  examined,  in  accordance  with  the  eleventh  article  of 

the  treaty  of  July  16, 1855,  concluded  at  Hell  Gate  in  the  Bitter  Root  Valley 

has  proved,  in  the  judgment  of  the  President,  not  to  be  better  adapted  to  the  wante 
of  the  Flathead  tribe  than  the  general  reservation  provided  for  in  said  treaty.  It  is 
therefore  deemed  unnecessary  to  set  apart  any  portiou  of  said  Bitter  Root  Valley  as 
a  separate  reservation  for  Indians  referred  to  in  said  treaty. 

It  was  further  ordered  and  directed  that  all  Indians  residing  in  said 
Bitter  Boot  Valley  should  be  removed  to  the  reservation  provided  for  in 
the  second  article  of  the  treaty  of  1855;  that  an  appraisement  of  the 
improvements  made  by  the  Indians  upon  any  lands  of  the  Bitter  Boot 
Valley  should  be  made.    Said  proclamation 

further  ordered  that,  after  the  removal  herein  directed  shaU  have  been  made,  the 
Bitter  Root  Valley  aforesaid  shall  be  open  to  settlement.  (See  Executive  ordera  relat- 
ing to  Indian  Reserves  issued  prior  to  April  1, 1890,  pp.  40  and  41.) 

An  examination  of  the  plats  of  survey  of  your  office  discloses  the  fact 
that  a  part  of  T.  12,  B.  20  below  the  Lo-lo  fork  was  surveyed  in  1870, 
and  that  no  part  of  the  Bitter  Boot  Valley  dbove  the  Lolo  fork  of  said 
river  was  surveyed  until  1872,  that  portions  of  said  valley  above  the 
Lo  lo  fork  were  surveyed  in  the  years  1872, 1879, 1889, 1890, 1891, 1892 
and  1893.  A  plat  showing  said  surveys  in  difierent  colors  has  been 
prepared  in  your  office  and  accompanies  this  decision  for  the  purpose 
of  reference.  The  yellow -colored  part  of  said  plat  shows  the  land  which 
was  surveyed  in  1872,  and  that  portion  within  the  red  lines  shows  the 
land  which  was  surveyed  in  1893. 

The  act  of  June  5, 1872  (17  Stat.,  226),  by  the  first  section  made  it 
the  duty  of  the  President,  as  soon  as  practicable,  to  remove  the  Flat- 
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head  and  other  Iiidians  connected  with  said  tribe  from  the  Bitter  Eoot 
Valley,  in  the  then  territory  of  Montana,  to  the  Jocko  reservation, 
created  by  the  treaty  of  1S55,  supra. 
The  second  section  of  said  act  provided : 

That  as  Boon  as  practicable  after  the  passage  of  this  act,  the  saryeyor-general  of 
Montana  Territory  shall  cause  to  be  sarv^eyed,  as  other  pablio  lauds  of  the  United 
states  are  surveyed,  the  lands  in  the  Bitter  Root  Valley  lying  above  the  Lo-lo  fork 
of  the  Bitter  Boot  river;  and  said  lands  shall  be  open  to  settlement,  and  shall  be 
sold  in  legal  subdivisions  to  actual  settlers  only,  the  same  being  citizens  of  the 
United  States,  or  having  duly  declared  their  intention  to  become  such  citizens,  said 
settlers,  being  heads  of  families,  or  over  twenty-one  years  of  age,  in  quantities  not 
exceeding  one  hundred  and  sixty  acres  to  each  settler,  at  the  price  of  one  dollar  and 
twenty-five  cents  per  acre,  payment  to  be  made  in  cash  within  twenty-one  months 
from  the  date  of  settlement,  or  of  the  passage  of  this  act.  The  sixteenth  and  thirty- 
sixth  sections  of  said  lands  shall  be  reserved  for  school  purposes  in  the  manner 
provided  by  law.  Townsites  in  said  valley  may  be  reserved  and  entered  as  provided 
by  law:  Provided,  That  no  more  than  fifteen  towuships  of  the  lands  so  surveyed 
shall  be  deemed  to  be  subject  to  the  provisions  of  this  act :  And  provided  furlher, 
That  none  of  the  lands  in  said  valley  above  the  Lo-lo  fork  shall  be  open  to  settle- 
ment under  the  homestead  and  pre-emption  laws  of  the  United  States.  An  account 
shall  be  kept  by  the  Secretary  of  the  Interior  of  the  proceeds  of  said  lands,  and  out 
of  the  first  moneys  arising  therefrom  there  shall  be  reserved  and  set  apart  for  the 
use  of  said  Indians  the  sum  of  fifty  thousand  dollars,  to  be  by  the  President  expended 
in  annual  installments,  in  such  manner  as  in  his  judgment  shall  be  for  the  best  good 
of  said  Indians,  but  no  more  than  five  thousand  dollars  shall  be  expended  in  any  one 
year. 

The  act  of  February  11, 1874  (18  Stat.,  15),  provides: 

That  the  time  of  sale  and  payment  of  pre-empted  lands  in  the  Bitter  Root  Valley, 
in  the  Territory  of  Montana,  is  hereby  extended  for  the  period  of  two  years  from 
the  time  allotted  in  the  act,  entitled  '^Au  act  to  provide  for  the  removal  of  the  Flat- 
head and  other  Indians  from  the  Bitter  Root  Valley,  in  the  Territory  of  Montana,'' 
approved  June  fifth,  eighteen  hundred  and  seventy-two. 

Sbc.  2.  That  the  benefit  of  the  homestead  act  is  hereby  extended  to  all  settlers  on 
said  lands  who  may  desire  to  take  advantage  of  the  same. 

The  act  of  June  5, 1872,  clearly  contemplated  that  fifteen  townships  of 
land^  above  Lo-lo  fork  of  the  Bitter  Boot  river,  except  sections  sixteen 
and  thirty-six  and  townsites  in  each  township,  should  be  set  apart  and 
sold  for  cash  to  actual  settlers  possessing  the  qualifications,  and  upon 
the  terms  and  conditions  specified  in  the  act.  The  proceeds  of  the 
sales  of  said  lands  were  to  be  "reserved  and  set  apart  for  the  use  of 
the  Indians  referred  to  in  said  act,  and  were  to  be  expended  by  the 
President  in  annual  installments,  in  such  manner  as  in  his  judgment 
<^ shall  be  for  the  best  ^ood  of  said  Indians."  The  act  amounted  to  a 
legislative  reservation,  irom  disposition  under  the  homestead  or  pre- 
emption laws,  of  all  the  land  embraced  in  the  fifteen  townships.  The 
reservation  was  made  for  the  purpose  of  raising  a  fund  by  the  sale  of 
the  land,  except  sections  sixteen  and  thirty-six,  and  the  townsites 
included  in  said  townships.  The  fund  to  be  raised  from  such  sales  was 
to  be  expended  in  a  particular  manner,  L  e.,  for  the  benefit  of  the 
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IndiaDS  named  in  the  act.  By  its  terms  '^none  of  the  lands  in  said  val- 
ley above  the  Lo-lo  fork"  were  to  be  ^^open  to  settlement  under  the 
homestead  and  preemption  laws  of  the  United  States." 

This  act  being  passed  after  the  President's  order  of  November  14^ 
1871,  declaring  said  lands  open  to  settlement,  would  in  effect  abrogate 
and  supersede  said  executive  order  in  so  far  as  it  declared  the  lands  in 
the  Bitter  Boot  Valley  above  the  Lo-lo  fork  open  to  settlement. 

By  reference  to  the  plat  before  referred  to,  it  will  be  seen  that  the 
Land  Department  took  steps  to  carry  out  the  requirements  of  the  act 
of  1872  by  causing  a  survey  of  fifteen  townships,  a  part  of  which  are 
fractional — one  of  the  fractional  townshiim  being  T.  5 17.,  B.  20  W.,  in 
which  the  land  in  controversy  is  situated.  A  copy  of  said  survey  was 
filed  in  the  proper  local  land  office.  This  survey  was  approved  as 
designating  the  fifteen  townships  contemplated  by  the  act  oi  1872. 
See  Hinchman  et  ah  v,  McGlain,  12  L.  D.,  49. 

In  view  of  the  provisions  of  the  act  of  1872,  and  the  action  of  the 
Department  respecting  the  township  in  which  the  land  involved  is  Bitu- 
ated,  it  is  clear  that  the  contention  of  counsel  for  Breannan,  that  the 
act  of  1872  never  applied  to  the  land  in  controversy,  is  not  well  taken. 
While  it  is  true  that  only  about  one-half  of  said  township  was  surveyed 
and  plat  filed  in  1872,  and  the  remaining  portion  of  it  was  not  surveyed 
until  1893,  both  surveys  covered  portions  of  the  same  township;  these 
facts  do  not  take  the  land  in  controversy  out  of  the  act  of  1872,  for  it 
referred  to  whole  townships  irrespective  of  the  time  or  times  the  survey 
thereof  might  be  made  or  completed. 

The  next  question  that  arises  is,  what  effect,  if  any,  did  the  act  of 
1874  have  upon  claimants  under  the  act  of  1872,  of  lands  indnded  in 
the  fifteen  townships  required  by  said  act  to  be  sold,  and  the  proceeds 
used  for  the  benefit  of  the  Indians.  Said  acts  being  in  pari  materia 
should  be  construed  together;  and  if  their  respective  provisions  can  be 
harmonized,  then  both  should  be  given  force  and  carried  out.  The  act 
of  1872  required  to  be  surveyed  <^  the  lands  in  the  Bitter  Boot  Valley 
lying  above  the  Lo-lo  fork  of  the  Bitter  Boot  river.''  This  evidently 
means  that  all  the  land  in  the  Bitter  Boot  river  valley  above  the  Lo-lo 
fork  should  be  surveyed.  Out  of  all  such  lands  so  required  to  be  sur- 
veyed ''no  more  than  fifteen  townships"  were  to  be  subject  to  sale 
under  the  act;  all  the  remaining  lands  so  situated  were  withheld  from 
disposition  under  the  homestead  and  pre-emption  laws.  Under  said 
act  lands  in  said  valley,  situated  outside  of  the  fifteen  townships,  occu- 
pied the  status  of  reserved  lands  after  they  should  be  surveyed.  Inas- 
much as  the  land  involved  in  this  controversy  is  within  one  of  the  fif> 
teen  townships  set  apart  under  the  act  of  1872  to  be  sold  for  the  benefit 
of  the  Indians,  it  is  not  material  to  determine  whether  the  lands  in  said 
valley  situated  outside  of  the  fifteen  townships  have  been  released  from 
reservation  by  the  act  of  1874,  or  whether  such  lands  are  subject  to 
entry  under  the  homestead  law  since  the  passage  of  said  aet.    In  deter- 
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minmg  this  case  these  questions  are  not  materisJ;  therefore,  the  dis- 
cassion  will  be  confined  to  the  effect  of  the  act  of  1874,  in  so  far  as  it 
relates  to  lands  within  the  fifteen  townships  required  to  be  disposed  of 
under  the  act  of  1872. 

The  first  section  of  the  act  of  1874  extended  the  time  of  sale  and 
payment  for  a  i)eriod  of  two  years  from  the  time  allowed  by  the  act  of 
1872,  for  such  lands  as  were  authorized  to  be  sold  under  the  act  of  1872. 
The  second  section  extended  the  benefit  of  the  homestead  act  to  such 
settlers  in  the  Bitter  Boot  Valley  '^  as  may  desire  to  take  advantage  of  the 
same."  This  language  is  permissive  in  character,  and  does  not  imply 
that  settlers  on  lands  included  within  the  fifteen  townships  may  not,  if 
they  so  elect,  acquire  title  to  such  lands  under  the  act  of  1872. 

Kepeals  by  implication  are  not  favored.  There  is  no  repealing  clause 
in  the  act  of  1874,  nor  is  there  anything  in  the  language  used  in  it  to 
indicate  that  Congress  intended  by  its  passage  to  repeal  that  portion  of 
the  act  of  1872  which  related  to  the  disposal  of  land  in  the  Bitter  Boot 
Valley  to  the  extent  of  fifteen  townships. 

There  is  no  such  inconsistency  between  the  acts  of  1872  and  1874  as 
would  justify  the  conclusion  that  both  of  said  acts  may  not  stand. 

A  question  somewhat  similar  to  the  one  here  presented  came  before 
the  Department  in  the  case  of  Wenie  et  al.  v*  Frost,  4  L.  D.,  145,  6 
L.  D.,  175,  and,  on  review,  Id.,  539 ;  again,  on  review,  9  L.  D.,  588.  Said 
case  finally  reached  the  supreme  court  of  the  United  States,  and  was 
decided  March  4, 1895.  See  Frost  v.  Wenie,  157  U.  S.,  46  et  seq.  The 
Department  held,  in  effect,  and  the  supreme  court  approved  the  find- 
ing, that  where  two  statutes  cover,  in  whole  or  in  part,  the  same 
matter,  and  are  not  absolutely  irreconcilable,  and  no  purpose  to  repeal 
the  earlier  act  is  expressed  or  clearly  indicated,  the  court  will,  if  pos« 
sible,  give  ett'ect  to  both  acts. 

It  is  claimed  by  counsel  for  Breannan  that  Ferrell's  declaratory  state- 
ment  was  illegal  and  invalid,  for  the  reason  that  settlement  was  not 
made  until  September  15, 1893,  or  until  after  the  repeal  of  the  pre-emp- 
tion law  by  act  of  March  3, 1891  (26  Stat.,  1095). 

The  claim  that  Ferrell's  declaratory  statement  was  invalid,  for  the 
reason  that  settlement  was  not  made  until  1893,  may  be  briefly  exam- 
ined before  considering  the  question  as  to  whether  the  act  of  1872  was 
repealed  by  the  act  of  1891. 

The  act  of  1872  required  payment  for  land  to  be  made  <^  within 
twenty  one  months  from  the  date  of  settlement,  or  of  the  passage  of 
this  act."  As  to  the  time  allowed  purchasers  under  its  provisions,  it 
gave  all  settlers  on  the  lands  at  the  time  the  act  was  passed  twenty- 
one  months  after  the  act  was  passed  to  make  payment,  without  respect 
to  the  time  they  had  been  residing  on  said  lands;  in  this  respect  it 
related  to  existing  settlers  on  the  land.  It  also  clearly  contemplated 
sach  settlers  as  might  make  settlement  after  the  act  was  passed.  The 
limitation  as  to  the  time  within  which  future  settlers  were  required  to 
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pay  for  the  land  commenced  to  run  ^'from  the  date  of  settlement,"  and 
not  from  the  passage  of  the  act.  The  first  section  of  the  act  of  1874 
simply  extended  the  time  of  sale  and  payment  of  pre-euipted  lauds 
"for  the  period  of  two  years  from  the  time  allotted  in  the  act  of"  1872. 

Ferrell's  settlement  upon  the  tract  in  dispute  was  made  on  September 
15, 1893,  and  he  made  his  proof  Febrnary  18, 1895,  seventeen  months 
and  three  days  after  his  settlement,  which  was  in  ample  time  ander  the 
law. 

The  question  as  to  whether  the  act  of  March  3, 1891  (26  Stat,  1095), 
repealed  the  acts  of  1872  and  1874  will  next  be  considered. 

The  fourth  section  of  said  act  is  as  follows: 

That  chapter  four  of  title  thirty- two,  excepting  sections  twenty-two  hundred  and 
seventy-five,  twenty-two  hundred  and  seventy-six,  twenty -two  hundred  and  eighty- 
six,  of  the  UeTised  Statutes  of  the  United  States,  and  all  other  laws  allowing  pre- 
emption of  the  public  lands  of  the  United  States,  are  hereby  repealed,  but  all 
bona-fide  claims  lawfully  initiated  before  the  passage  of  this  act,  under  any  of  said 
provisions  of  law  so  repealed,  may  be  perfected  upon  due  compliance  with  law,  in 
the  same  manner,  and  upon  the  same  terms  and' conditions,  and  subject  to  the  same 
limitations,  forfeitures,  and  contests  as  if  this  act  had  not  been  passed. 

The  language  used  in  the  foregoing  section  is  broad  and  comprehen- 
sive in  its  scope.  At  the  same  time  this  section  must  be  construed  in 
connection  with  other  provisions  of  the  act  in  which  it  is  found.  In 
other  words,  the  whole  act  must  be  construed  together.  Section  ten  of 
said  act  is  as  follows  : 

That  nothing  in  this  act  shall  change,  repeal,  or  modify  any  agreements  or  treaties 
made  with  any  Indian  tribes  for  the  disposal  of  their  lands,  or  of  land  ceded  to  the 
United  Stfites  to  be  disposed  of  for  the  benefit  of  such  tribes  and  the  proceeds  thereof 
to  be  placed  in  the  treasury  of  the  United  States;  and  the  disposition  of  such  lands 
ahall  continue  in  accordance  with  the  provisions  of  such  treaties  or  agreements, 
except  as  provided  in  section  5  of  this  act. 

Section  5  of  the  act  amends  sections  2289  and  2290  of  the  Bevised 
Statutes.    These  sections  refer  to  homestead  entries  of  public  lands. 

In  Northern  Pacific  Railroad  Company  v,  Eberhard,  19  L.  D.,  532, 
and  the  same  v.  Haynes,  20  L.  D.,  90,  the  Department  held  that  the 
lands  in  the  Bitter  Boot  Valley  above  the  Lo-lo  fork  were  within  the 
reservation  created  by  the  Indian  treaty  of  July  16, 1855,  and  there- 
fore excepted  from  the  grant  to  the  Korthern  Pacific  Bailroad.  In 
Korthem  Pacific  Railroad  Company  v,  McClay  et  ah  the  United  States 
circuit  court  of  appeals  for  the  ninth  circuit  held  the  same  view.  See 
61  Fed.  Rep.,  554.  As  hereinbefore  shown,  the  act  of  1872  embraced 
in  its  provisions  lands  that  had  theretofore  been  reserved  by  treaty 
with  the  Indians.  The  lauds  authorized  to  be  sold  by  the  terms  of  said 
act  were  to  be  disposed  of  for  the  benefit  of  said  Indians;  the  first 
moneys  derived  from  the  sales  of  such  lands,  to  the  amount  of  $50,000. 
were  to  be  <<  reserved  and  set  apart"  for  the  Indians;  an  account  of  the 
proceeds  was  to  be  kept.  It  is  clear  that  under  the  tenth  section  of 
the  act  of  1891,  the  disposition  of  these  lauds  is  to  continue  in  accord* 
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ance  with  the  act  of  1872  and  the  act  of  1874,  except  as  to  such  settlers 
on  said  lands  as  may  desire  to  make  entries  under  the  homestead  law; 
that  said  section  clearly  takes  the  disposition  of  the  land  in  question 
oat  of  the  repealing  provisions  of  section  4  of  said  act. 

For  the  foregoing  reasons,  your  office  decision  appealed  from  is 
affirmed. 

This  decision,  which  reaches  the  same  conclusion  as  that  of  Septem- 
ber Sj  1897,  is  substituted  therefor. 


oklahoma  laitds-settlement  kighixl 
Jackson  et  al.  v.  Gabbett. 

Going  upon  the  land  may  be  properly  regarded  the  initial  act  of  settlement,  as 
between  parties  that  make  the  race  at  the  honr  of  opening,  and  are  aware  of  a 
common  intent  to  settle  on  the  same  tract. 

On  a  charge  of  prior  Rettlement  against  a  homestead  entry  the  contest  must  fail,  if 
the  fact  of  actual  priority  is  not  shown  by  a  preponderance  of  the  eyidence. 

The  fact  that  a  contestant  may  waive  a  charge,  made  by  him  against  an  entry,  ddes 
not  relieve  the  Department  from  the  duty  of  ascertaining  from  the  record  the 
facts,  bearing  on  an  alleged  violation  of  law,  that  may  directly  affect  the  integ- 
rity of  the  entry. 

Presence  within  the  territory  during  the  inhibited  period  does  not  operate  as  a  dis- 
qaalification  if  no  advantage  is  sought  or  gained  thereby. 

Acting  Secretary  Davis  to  the  Commissioner  of  the  Oeneral  Land  Office^ 
(F.  L.  0.)  September  22, 1897.  (G.  B*.  G.) 

This  case  is  before  the  Department  on  two  motions  for  review  of 
departmental  decision  herein  of  August  28, 1896,  sustaining  the  home- 
Rtead  entry  of  the  defendant,  Samuel  G.  Garrett,  for  the  SW.  J  of  Sec. 
18,  T.  17  N.,  R.  1  B.,  Guthrie,  Oklahoma; 

This  land  is  embraced  within  the  Iowa  reservation,  which  became 
o\m\.  to  settlement  and  entry  at  twelve  o'clock,  noon,  September  22, 
1891,  under  the  provisions  of  the  act  of  February  13,  1891  (26  Stat., 
758),  and  the  President's  proclamation  of  September  18, 1801  (27  Stat., 
989).  The  tract  is  located  on  the  western  boundary  line  of  the  reser- 
vation. The  town  of  Laugston  lies  immediately  adjacent  thereto  on 
the  west. 

On  the  day  of  the  opening  all  of  the  parties,  to  wit,  Marinda  Jackson, 
Annie  Allen,  Albert  L.  Ayers,  and  Samuel  G.  Garrett,  were  located 
within  a  few  feet  of  each  other,  on  the  line  near  the  southwest  corner 
of  the  tract.  The  twelve  o'clock  signal  was  given  by  the  firing  of  a  gun 
in  the  hands  of  a  deputy  United  States  marshal,  and  each  of  the  par- 
ties named  stepped  directly  across  the  line  onto  the  land  in  controversy, 
asserting  claim  thereto.  Immediately  after  driving  a  stake,  Garrett 
started  to  the  local  office  and  made  entry  of  land.  This  entry  was  con- 
tested by  Ayers,  alleging  priority  of  settlement,  and  claiming  that 
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Garrett  was  disqnalified  by  reason  of  ^'soonerism."  Mrs.  Jackson  and 
Mrs.  Allen  applied  to  enter  the  land,  each  alleging  prior  settlement  as 
against  Ayers  and  Garrett,  but  not  as  against  each  other,  they  each 
admitting  that  their  settlements  were  simnltaneons. 

A  hearing  was  ordered,  all  parties  appearing  before  the  local  ofSoe  on 
May  16, 1892.  Trial  was  duly  had,  and  on  December  16, 1893,  the  local 
officers  held  that  the  charge  of  <'  soonerism"  on  the  part  of  Garrett  had 
not  been  sustained,  that  the  parties  made  simultaneous  settlement,  but 
that  Garrett  was  the  first  to  make  substantial  improvements  and  entryi 
and  recommended  that  Garrett's  entry  be  held  intact. 

On  appeal  your  office  reversed  the  local  officers,  holding  that  Garrett 
was  disqualified  by  reason  of  premature  entry,  and  held  his  entry  for 
cancellation  for  that  reason;  and  further  held  that  the  respective  set- 
tlements of  the  other  parties  were  simultaneous,  and  directed  a  division 
of  the  land  between  Ayers,  Allen  and  Ooz« 

On  appeal  from  your  office,  it  was  here  held: 

Ayeis  not  only  alleges  priority  of  settlement,  which  places  npon  him  the  harden 
of  proof  to  maintain  that  allegation,  but  he  likewise  alleges  that  Garrett  was  not 
the  prior  settler,  which  allegation  he  should  sustain  by  a  preponderance  of  evidence. 
At  the  hearing  the  plaintiff  waived  the  proving  of  the  charge  of  disqualification, 
and  to  consider  what  testimony  was  introduced  on  that  point  would  be  taking 
advantage  of  the  fact  that  Garrett  was  not  afforded  full  opportunity  to  defend  that 
charge,  and  his  objection  to  its  being  considered  is  sustained. 

In  the  matter  of  settlement  it  has  been  found,  both  by  the  local  office  and  your 
office,  that  Jackson,  Gairett  and  Ayers  went  npon  the  land  at  the  same  time.  An 
examination  of  the  record  sustains  this  finding,  and  it  must,  therefore,  be  held  that 
Jackson  and  Ayers  have  not  sustained  their  aUegations  by  a  preponderance  of  evi- 
dence.   In  view  of  this,  the  entry  of  Garrett  must  stand  intact. 

TMs  decision  is  alleged  to  be  erroneous,  substantially  in  this: 

First:  That  the  mere  going  upon  the  land  by  either  of  the  parties 
was  no  notice  to  the  others;  that  the  first  act  of  giving  notice  of  which 
either  of  the  others  was  charged,  was  the  driving  of  stakes  or  claiming 
the  land  by  word  of  mouth,  and  each  insists  that  his  acts  in  this  regard 
were  in  advance  of  all  others; 

Second:  That  the  record  shows  Oarrett  to  have  gone  ux>on  the  land 
prematurely,  and  the  government  being  a  party  in  interest,  it  was 
error  to  refuse  to  consider  testimony  introduced  on  that  point,  although 
the  contestants  had  waived  that  charge  in  the  record  when  called  upon 
to  make  a  dex>osit  to  cover  all  expenses  of  taking  testimony  in  relation 
thereto. 

It  is  further  urged  that  the  record  shows  that  Oarrett  made  his  first 
act  of  settlement  on  land  other  than  that  here  involved,  but  the  clear 
preponderance  of  the  testimony  shows  that  he  stuck  his  stake  on  the 
quarter  section  here  in  issue. 

The  record  has  been  carefhlly  examined.  The  conflict  of  testimony 
is  so  great  as  to  be  altogether  inexplicable  except  on  the  theory  that 
many  of  the  witnesses  were  not  testifying  in  good  faith. 
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I  think  it  is  absolutely  certain,  however,  that  all  of  the  parties 
stepped  onto  the  land  at  practically  the  same  instant  of  time.  It  is 
not  material,  in  my  judgment,  which  stake  was  driven  first,  for  the 
reason  that  it  is  fairly  inferable  from  the  record  that  each  of  the  par- 
ties knew  of  the  others'  intention  to  settle  on  this  particolar  land. 
Your  office  so  found;  and  while  there  was  no  evidence  introduced  spe- 
cifically with  reference  to  this  fact,  there  are  many  things  in  the  record 
to  justify  this  finding.  This  being  true,  the  going  on  the  land,  as 
between  these  parties,  was  the  initial  act.  Each  had  notice  of  the 
others'  intention,  and  it  was  simply  a  question  of  who  got  on  the  land 
first.  All  subsequent  acts  of  settlement,  as  between  them,  relating 
back  to  that  time.  It  follows,  therefore,  these  parties  having  made 
fiimultaneous  settlement,  the  entry  of  Garrett  must  stand,  unless  he  is 
disqualified  by  going  on  the  land  during  the  prohibited  period.-  Sum- 
ner V.  Boberts  (23  L.  D.,  201.) 

The  Department  was  in  error  in  the  decision  under  review  in  sustain- 
ing  the  objection  of  Garrett  to  the  consideration  of  testimony  relating 
to  this  alleged  disqualification. 

The  government  is  always  a  party  in  interest  in  litigations  of  this 
character,  and  the  fact  that  the  contestant  waived  the  charge  of  dis- 
qnalificatiou,  did  not  relieve  the  Department  of  the  duty  of  ascertain- 
ing firom  the  record  the  facts  bearing  on  an  alleged  violation  of  law, 
which  went  directly  to  the  integrity  of  the  entry. 

The  record  has  now  been  examined  with  special  reference  to  this 
issue  between  Garrett  and  the  government,  and  it  is  found  that  it  is  not 
shown  by  a  clear  preponderance  of  the  testimony  that  Garrett  was  on 
this  land  or  in  prohibited  territory  during  the  prohibited  period.  This, 
like  all  the  other  questions  in  the  case,  is  made  difficult  to  decide  by 
a  confiict  of  testimony  which  is  irreconcilable.  But  it  is  clear  that  he 
could  have  had  no  motive  in  going  on  the  land  inimical  to  the  govern- 
ment or  prejudicial  to  the  rights  of  others,  and  it  is  absolutely  certain, 
that  if  he  was  on  the  land  he  secured  no  advantage  thereby  over  these 
contestants  or  any  other  person.  He  lived  in  Langston  and  had  lived 
there  for  some  time.  Kearly  the  whole  of  this  quarter  section  is  in 
plain  view  from  the  town,  and  everybody  who  lived  there  knew,  or 
could  have  known,  all  about  the  tract,  without  violating  the  law. 

The  entry  of  Garrett  will  remain  intact,  subject  to  his  compliance 
with  law. 

The  motions  for  review  are  denied. 


Bntdbb  v.  Wallbb. 

Motion  for  review  of  departmental  decision  of  July  12,  1897|  26 
L.  D.,  7|  denied  September  22, 1897,  by  Acting  Secretary  Davis, 
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HOMESTEAD  CONTEST-SETTLEMENT  RIGHT— AMENDMENT. 

Hadley  v.  Walter. 

A  settler  who  makes  entry  for  part  of  the  land  covered  hy  his  settlement  claim,  and 
contests  a  prior  entry  covering  the  remainder,  may  be  permitted  to  amend  his 
first  entry,  so  as  to  include  the  whole  of  his  original  claim,  on  the  successful 
termination  of  his  contest. 

Acting  Secretary  Davis  to  the  Commissioner  of  the  Oeneral  Land  Office^ 
(F.  L.  O.)  September  22^  1897.  (C.  W.  P.) 

This  case  involves  the  right  to  the  N.  J  of  the  S W.  J  of  Sec.  28,  T.  28 
N.,  R.  9  W.,  Alva  land  distriot,  Oklahoma  Territory. 

The  record  shows  that  on  November  7, 1893,  the  contestee,  John  W. 
Walter,  made  homestead  entry  No.  2713,  of  the  N.  ^  of  the  SW.  J  and 
the  S.  ^  of  the  NW.  |  of  said  section  28;  that  on  November  14,  1893, 
the  contestant,  Alfonso  W.  Hadley,  made  homestead  entry  No.  2937  of 
the  S.  ^  of  the  SW.  ^  of  said  section,  and  on  November  18,  following, 
filed  affidavit  of  contest  as  to  the  N.  ^  of  said  SW.  ^,  alleging  that  he 
made  settlement  on  said  S  W.  ^  prior  to  said  entry. 

A  hearing  was  had  on  January  3,  1895. 

On  July  27, 1895,  the  local  officers  rendered  their  decision,  recom- 
mending that  said  contest  be  disuussed,on  the  ground  that  the  plaintiff 
had  exhausted  his  homestead  right.  The  plaintiff  appealed.  Your 
office  affirmed  the  judgment  of  the  local  officers.  The  plaintiff  appeals 
to  the  Department. 

The  evidence  shows  that  the  contestant  went  upon  the  E')W.  ^  of  said 
section  on  October  25, 1893,  and  threw  up  several  mounds  of  earth  on 
different  parts  of  the  tract;  that  he  then  went  into  the  camp  of  the 
parties  who  accompanied  him  into  the  Territory,  where  he  spent  the 
night;  that  on  the  following  morning,  he  returned  to  the  land,  and 
plowed  around  the  quarter  section,  as  nearly  as  he  could  tell  where  the 
lines  ran.  He  also  started  a  well  near  the  centre  of  the  claim,  which 
he  dug  to  the  depth  of  three  or  four  feet.  He  then  went  to  his  home 
in  Lyons,  Kansas,  to  get  money  with  which  to  file  on  the  claim.  There 
he  found  his  wife  and  children  sick,  and  went  to  work  to  support  them, 
and  as  soon  as  they  were  better  he  went  to  Alva,  to  make  entry  of  the 
land.  When  he  arrived  at  the  land  office  he  found  a  large  crowd  there, 
waiting  to  file,  and  had  to  wait  ten  days  before  he  could  file,  when  he 
found  that  the  N.  ^  of  the  quarter  section  had  been  filed  on.  Acting 
on  the  advice  of  counsel,  he  then,  on  November  14, 1893,  made  his 
homestead  entry  for  the  S.  ^  of  the  tract,  at  the  same  time  executing 
his  affidavit  of  contest,  which  he  filed  November  18,  1893.  He  then 
went  back  to  his  home  in  Kansas,  with  the  intention  of  moving  upon 
the  land  as  soon  as  possible,  but  was  out  of  money  and  went  to  work, 
but  was  taken  ill  with  pneumonia  about  the  third  of  December,  and 
lay  ill  in  bed  until  about  tht*  first  of  March.  His  children  were  also 
sick,  and  he  could  not  return  to  the  land  until  March,  1894,  when  he 
went  upon  his  claim,  and  built  a  shanty,  and  on  or  about  March  22, 
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1894,  established  residence  on  the  land,  and  has  resided  there  since 
that  time.    He  has  about  forty  acres  of  land  under  cultivation. 

The  contestee,  Walter,  went  upon  the  S.  J  of  the  N  W.  ;J  of  the  sec- 
tion on  September  27,  1893,  and  set  a  stake,  and  October  25,  1893,  he 
started  a  dugout  on  the  land  in  controversy.  On  November  7, 1893, 
he  made  his  entry.  He  then  returned  to  his  home  in  Kansas,  where  he 
remained  until  February  14,  1894,  when  he  came  back  to  his  claim, 
built  a  house,  and  on  March  14, 1894,  he  established  his  home  upon  the 
laud,  and  has  continued  to  reside  thereon  since  that  time.  He  has 
about  twenty-three  acres  of  land  in  cultivation. 

Your  office,  affirming  the  judgment  of  the  local  officers,  simply  held 
that  the  contestant  had  exhausted  his  homestead  right  by  making 
entry  of  the  S.  J  of  the  quarter  section.  But  in  the  view  I  take  of  the 
case  it  is  necessary  to  decide  the  question  of  priority  of  settlement. 

It  is  well  settled  that  one  who  claims  the  right  to  make  a  homestead 
entry  by  reason  of  priority  of  settlement,  must  show  that  the  alleged 
settlement  was  followed  up  within  a  reasonable  time  by  the  establish- 
ment and  maintenance  of  residence.  It  must  be  conceded  that  the 
acts  of  settlement  by  the  contestant  were  a  sufficient  notice  of  his 
intention  to  claim  the  land.  But  it  is  contended  that  they  were  not 
followed  up  with  reasonable  diligence  \fy  residence  and  substantial 
improvements  and  cultivation,  and  the  contestant  sets  up  as  an  excuse 
for  his  failure  to  improve  the  land  and  establish  residence  at  an  earlier 
date  his  poverty  and  the  sickness  of  himself  and  his  family.  And  I 
think  the  facts  sworn  to  are  a  sufficient  excuse  and  leave  no  reasonable 
doubt  that  his  settlement  was  made  in  good  faith. 

The  question,  then,  recurs — Did  the  contestant  exhaust  his  home- 
stead right  by  making  homestead  entry  of  the  S.  i  of  the  quarter  sec- 
tion Y  I  think,  under  the  circumstances  of  this  case,  that  the  contestant 
can  not  be  regarded  as  having  elected  to  take  only  eighty  acres  of  land, 
and  thus  waived  his  right  to  a  larger  quantity.  He  evidently  intended 
to  take  the  whole  quarter  section,  and  simply  mistook  his  remedy. 
When  he  found  that  the  contestee  had  made  homestead  entry  of  the 
N.  ij  he  should  have  applied  to  enter  the  whole  quarter  section  and 
filed  his  contest  against  the  eontestee's  entry  of  the  K.  ^.  As  it  is  said 
in  the  case  of  Grail  Wiley  (3  L.  D.,  429), 

It  is  the  dnty  of  the  Department  to  aid  rather  than  obstrnct  the  prosecution  of 
settlement  lightR,  and  all  cases  should  be  fairly  heard  and  adjudged  upon  their 
merits,  without  the  restriction  of  technical  regulations, 

and  in  the  case  of  Robert  G.  Bell  (19  L.  D.,  177,)  it  is  said,  that  no 
technical  rule  should  stand  in  the  way  of  allowing  the  claimant  to  take 
the  land  which  the  law  clearly  contemplated  that  he  might  take.  See 
also  the  case  of  Gourley  v,  Gountryman  (on  review),  24  L.  D.,  342, 
where  it  was  held  that: 

The  cancellation  of  a  homestead  entry  as  to  part  of  the  land  covered  thereby,  on 
account  of  an  adverse  claim,  will  not  prevent  the  entry  man  from  subsequently 
asserting  his  right  as  a  settler  to  the  entire  tract  covered  by  his  original  entry,  as 
against  a  third  party. 
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For  these  reasons,  your  office  decision  is  reversed.  Walter's  home- 
stead entry  as  to  the  1^.  i  of  the  SW.  ^  of  said  section  28,  will  be  can- 
celed and  Hadley  allowed  to  amend  his  entry  so  as  to  indade  said  N. } 
of  the  S  W.  i  of  said  section  28. 


State  of  Ohio. 

Motion  for  review  of  departments^  decision  of  Jnne  16, 1897, 24  L.  B., 
522,  denied  by  Acting  Secretary  Davis,  September  22, 1897« 


TIMBSB  CU'rriJIG-KATTJIOAD  UOilTS. 

BOBBBT  0.  BOOEBS. 

Permits  to  oat  timber  within  the  primary  limits  of  the  Northern  Paoifte  grant  will 
not  he  issaed  prior  to  an  official  sarvey  of  the  lands. 

Acting  Secretary  Davie  to  the  Oommiesiofusr  of  the  General  Land  Office^ 
(P.  L.  O.)  September  22^  1897.  (P.  W.  o/) 

With  yonr  office  letter  of  April  29, 1897,  was  forwarded  an  appeal  by 
Eobert  O.  Rogers  from  yonr  office  decision  of  March  8, 1897,  rejecting 
his  application  for  a  permit  to  cut  timber  on  certain  nnsurveyed  lands 
in  the  Missoula  land  district,  Montana,  for  the  reason  that  said  lands 
are  shown  to  be  within  the  primary  limits  of  the  grant  to  the  Northern 
Pacific  Railroad  Company. 

Your  action  is  based  upon  departmental  decision  of  February  3, 
1892  (14  L.  D.,  126),  in  which  it  was  held  that  permits  will  not  be  issued 
under  section  8  of  the  act  of  March  3, 1891  (26  Stat,  1093),  to  cut  tim- 
ber from  the  nnsurveyed  lands  within  the  primary  limits  of  the  North- 
ern Pacific  grant,  in  the  absence  of  a  showiug^that  the  land  is  mineral 
in  character. 

In  said  decision  it  was  held  that: 

Until  Bnrveyedy  it  can  not,  with  any  degree  of  certainty,  be  held  that  any  particn- 
lar  piece  of  laud  will,  upon  survey,  form  a  part  of  an  even  numbered  section. 

In  the  appeal  it  is  urged  that  by  a  private  survey  made  by  the  North- 
ern Pacific  Railroad  Company  the  tracts  covered  by  the  permit  are 
shown  to  be  aections  10  and  12  of  township  26  north,  range  34  west. 

Without  attempting  to  question  the  correctness  of  the  survey  referred 
to,  it  is  sufficient  to  say  that  the  same  is  in  nowise  an  official  survey  of 
the  land,  and  after  a  consideration  of  the  matter  the  previous  opinion 
of  the  Department,  before  referred  to,  is  adhered  to,  and  your  office 
decision  denying  the  application  under  consideration  is  accordingly 
affirmed* 
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OKLAHOMA  LANDS-SETTLEMENT  BIGHTS. 

Thompson  et  al.  v.  Obayeb. 

The  i>erlod  of  inhibition  against  entering  upon  lands  within  the  Cherokee  Outlet 

begins  to  ran  from  the  date  of  the  President's  proclamation  opening  said  lands 

to  settlement. 
A  contestant  whose  snooess  is  dependent  npon  his  showing  priority  of  settlement 

must  also  show  that  snoh  settlement  was  followed  by  the  establishment  and 

maintenance  of  residence. 

Acting  Secretary  Davis  to  the  Oammisaioner  of  the  General  Land  OfficCj 
(F.  L.  O.)  September  22j  1897.  (B.  M.  R.) 

This  case  involves  the  SW,  J  of  Sec.  8,  T.  26  K,  B.  1  E.,  Perry  laud 
district,  Oklahoma  Territory,  and  is  before  the  Department  on  motion 
for  review,  by  the  heirs  of  G.  Gottleib,  of  departmental  decision  of  date 
July  12,  1897  (unreported),  dismissing  the  contest  of  said  Gottleib 
against  the  entry  of  one  Henry  Graver  for  this  land,  canceling  the 
soldier's  declaratory  statement  of  the  said  Graver  for  the  land  in  con- 
troversy and  awarding  a  preference  right  of  entry  to  William  H. 
Thompson,  another  contestant  against  said  entry. 

When  this  cause  came  on  for  hearing  before  the  local  officers,  they 
rendered  a  decision  recommending  the  cancellation  of  the  entry  of 
Graver,  the  dismissal  of  the  contest  of  one  Gumuiings,  who  had  also 
filed  an  affidavit  of  contest  against  said  entry,  the  dismissal  of  the 
contest  of  Gottleib,  and  that  a  preference  right  of  entry  be  awarded  to 
said  Thompson. 

ni)on  appeals  filed  by  Eachel  Gottleib,  widow  of  said  Gtottleib,  who 
died  February  23, 1895,  and  Gummiugs,  your  office  decision  of  March 
2, 1896,  was  rendered,  in  which  was  affirmed  the  recommendations  of 
the  local  office.  Further  appeal  by  Rachel  Gottleib  resulted  in  the 
decision  of  the  Department  now  sought  to  be  reviewed  and  set  aside. 

The  said  decision  of  the  Department  affirmed  the  judgment  of  your 
office  in  its  findings  of  fact  and  its  application  of  law  thereto. 

The  motion  for  review  alleges  various  errors  of  fact  and  law.  It  is 
contended  that  Thompson  was  disqualified  from  making  homestead 
entry  within  the  Territory  of  Oklahoma  by  reason  of  having  entered 
said  Territory  in  violation  of  law  prior  to  the  time  set  therefor  by  the 
proclamation  of  the  President,  in  that,  subsequent  to  the  passage  of 
the  act  opening  said  lands  to  entr^'^,  but  prior  to  the  proclamation 
of  the  President  fixing  a  date  therefor,  in  accordance  with  the  terms  of 
the  act,  the  said  Thompson  entered  upon  said  lands,  and  it  is  maintained 
that  said  entry  disqualified  him  as  an  entryman  for  said  lands. 

The  decision  complained  o^  npon  the  facts  of  such  entry  found  as 
follows: 

From  the  eyidence  of  Thompson,  as  fonnd  in  the  record,  it  appears  that  daring 
this  trip  in  the  Territory  at  the  time  mentioned  above,  he  passed  over  a  portion  of 
the  land  in  controyersy  and  was  with  a  person  who  was  meaanring  sections  in  that 
immediate  locality. 
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That  decision  admitted  that  such  acts  upon  the  part  of  Thompson 
were  safficient  to  bring  him  within  the  rule  disqualifying  him  from 
acquiring  title  to  lands  within  the  Territory  of  Oklahoma,  provided 
there  was  at  such  time — the  month  of  July — an  inhibition  against  enter- 
ing upon  said  hinds,  but  under  the  authority  of  Townsite  v»  Morgan 
et  al.,  and  the  same  v.  Traugh  et  aL  (21  L.  D.,  496),  and  Bowles  v. 
Fraizer  (22  L.  D.,  310),  it  was  determined  that  at  such  time  no  prohibi- 
tion was  in  existence,  and  that  the  period  of  prohibition  commenced  to 
run  only  from  the  date  of  the  proclamation  of  the  President — ^August 
19, 1893. 

The  motion  for  review  does  not  undertake  to  cite  authorities  contrary 
to  the  rule  there  announced,  or  to  show  in  any  way  where  said  holding 
was  erroneous,  and  as  it  is  in  accordance  with  the  decisions  of  the 
Department  and  the  acts  relative  to  Oklahoma  Territory,  it  is  adhered  to. 

It  is  contended  that  the  Department  was  in  error  in  finding  that 
Thompson  ever  established  residence  upon  the  laud,  in  not  finding  that 
Gottleib  settled  first,  and  that  he  within  a  reasonable  time  established 
residence  thereon,  and  that  if  he  did  not  in  a  reasonable  time,  he  was 
prevented  from  doing  so  by  force  upon  the  part  of  Thompson,  and  fur- 
ther, that  having  an  application  pending  to  enter,  until  such  applica- 
tion was  allowed  it  was  not  incumbent  upon  Gottleib  to  reside  upon 
the  land. 

In  reference  to  the  various  assignments  of  error,  it  appears  to  be 
sufficient  to  say  that  upon  all  the  material  questions  urged  by  the  peti- 
tioner, concurring  decisions  adverse  to  his  position  have  been  rendered. 
The  decision  of  the  Department  held  that  Gottleib  failed  to  comply 
with  tlie  requirement  of  the  law  as  to  the  establishment  and  mainte- 
nance of  residence,  and  that  the  excuses  offered  by  him  were  insuffi- 
cient. This  finding  was  conclusive  of  his  case.  The  point  now  urged 
by  his  attorney,  that  pending  the  allowance  of  his  entry  he  was  not 
compelled  to  do  so,  is  not  well  taken. 

Eights  to  agricultural  public  land  may  be  initiated  by  settlers  in 
three  ways:  by  entry,  by  contest,  and  by  settlement.  Contests  are 
divisible  into  two  classes :  first,  where  the  allegation  is  failure  to  com- 
ply with  the  law  on  the  part  of  the  entryman,  irrespective  of  any  supe- 
rior right  alleged  by  the  contestant;  and  second,  where  the  contest  is 
based  upon  the  assertion  of  superior  rights  and  is  not  dependent  upon 
delinquencies  upon  the  part  of  the  entryman.  The  difference  between 
these  two  classes  of  contests  is  material  and  has  been  recognized  by 
the  Department.  Hall  v.  Stone  (16  L.  D.,  199),  Cotter  v.  Mclnnis  (21 
L.  D.,  97),  and  Foote  v.  McMillen  (22  L.  D.,  280). 

Therein  it  is  held  that  where  a  contest  is  based  solely  upon  the  laches 
of  the  defendant  it  is  not  incumbent  upon  the  contestant  to  reside  upon 
the  land  pending  a  determination  of  the  contest,  but  that  a  contest 
filed,  alleging  superior  rights,  by  reason  of  prior  settlement,  to  that  of 
the  entryman,  must  be  accompanied  by  the  maintenance  of  residence. 
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The  reason  of  this  holding  is  apparent  when  it  is  remembered  that 
pending  contest  an  entryman  must  reside  and  continue  his  improve- 
nieiits  upon  the  land  despite  the  doubtful  tenure  of  his  holding,  and  the 
contestant  so  alleging  prior  settlement  should  be  constrained  to  do  as 
much.  Settlement  alone,  of  itself,  does  not  confer  a  complete  right. 
It  is  settlement  followed  by  residence  and  the  putting  of  record  of 
one's  claim  that  ripens  into  a  vested  right. 

It  may  be  that  where  one  alleging  prior  settlement  files  a  contest,  he 
may  elect  tx>  stand  by  either  the  act  of  settlement  or  the  filing  of  the 
contest.    But  in  such  a  case  election  must  be  made. 

In  the  case  at  bar,  Gottleib  acquired  no  right  by  reason  of  his  filing 
a  contest,  as  such  filing  was  subsequent  in  point  of  time  to  the  settle- 
ment of  Thompson.  Therefore  he  must  stand  upon  his  settlement — 
the  allegation  of  superior  rights  to  the  other  parties  to  the  cause — and 
so  alleging  it  is  incumbent  upon  him  not  only  to  show  settlement,  but 
continuous  residence  thereon.  This  it  has  been  held  in  all  decisions  he 
has  not  done. 

The  motion  for  review  is  denied. 


HOMESTEAD  ENTRT*— KESLDENCE—ACr  OV  JIILT  Mf  18M« 

MoPebk  v.  Sullivan  et  al. 

Under  a  homestead  entry  made  by  the  heirs  of  a  successful  contestant  in  aoooidanoe 
with  the  act  of  July  26,  1892,  actual  residence  on  the  land  is  not  required,  if 
cultivation  thereof  is  shown  for  the  requisite  period. 

Acting  Secretary  Davis  to  the  Ooinmisaioner  of  the  General  Land  Office^ 
(F.  L.  O.)  September  22^  1897.  (G.  0.  B.) 

The  case  of  Timothy  B.  Sullivan  v,  George  8.  McPeek,  involving  lots 
1  and  2,  and  the  S.  J  of  the  NE.  J,  Sec.  6,  T.  18  N.,  B.  3  W.,  Guthrie 
land  district,  Oklahoma,  was  decided  by  the  Department  on  October 
14, 1893  (17  L.D.,  402),  and  your  oflSce  decision  holding  McPeek^s  entry 
of  the  land  for  cancellation  was  affirmed.  Before  the  decision  of  the 
Department  was  rendered,  the  death  of  the  plaintiff  was  made  known, 
and  a  motion  was  filed  asking  that  the  heirs  of  the  plaintiff  be  substi- 
tuted, etc.  It  appearing  that  the  heirs  of  the  contestant  were  citizens 
of  the  United  States,  the  Department  directed  that  they  be  substituted 
for  the  deceased  plaintiff,  under  and  by  virtue  of  the  provisions  of  the 
second  section  of  the  act  of  July  26, 1892  (27  Stat.,  270). 

In  pursuance  of  this  judgment,  John  D.  Sullivan,  on  December  27, 
1894,  made  homestead  entry  of  said  land,  the  receiver's  receipt  specially 
reciting  that  the  entry  was  made  under  section  2290  of  the  Bevised 
Statutes  of  the  United  States,  <<  and  act  of  Jidy  26, 1892, 27  Statutes  at 
Large  of  United  States,  page  270,'' 

The  application  was  accompanied  by  a  power  of  attorney,  made  and 
duly  acknowledged  by  William,  David  O.,  and  James  H*  Sullivan 
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and  Sarah  Danlee,  brothers  and  sister  of  deceased,  empowering  John 
D.  Sallivan 

to  make,  Bign,  execute  and  deliver  all  papers  necessary  and  proper,  and  make  all 
eo tries  and  do  all  thinipi  necessary  for  acquiring  title  in  fee  simple  for  as  and 
each  of  us  to  all  lands  situated  in  the  Territory  of  Oklahoma  on  which  onr  brother 
Timothy  B.  Sullivan  had  any  interest  or  claim  upon  whatsoever,  and  in  which  we, 
as  heirs  at  law  of  said  Timothy  B.  Sullivan,  now  deceased,  have  an  interest  and  claim 
to,  and  to  make  and  file  in  the  proper  land  office  ....  all  entries,  papers,  etc., 
....  for  perfecting  the  title  for  us  as  such  heirs  ....  in  proportion  to  the  inter- 
ests to  which  we  are  entitled  as  such  heirs,  which  is  an  undivided  one-fifth  for  eaoh 
of  us,  etc. 

On  October  27, 1896,  Joseph  S.  McPeek  filed  his  affidavit  of  contest 
against  said  entry  (duly  corroborated),  which  reads  as  follows: 

In  the  U.  S.  Land  Office  at  Guthrie,  Oklahoma  Territory. 

Sbptbbcbeb  99, 1896. 

Personally  appeared  before  me  ,  a  notary  public  in  and  for  the  county 

of  Morris,  State  of  Kansas,  Joseph  S.  McPeek  of  said  county  and  State,  who  upon 
his  oath  deposes  and  says : 

That  he  is  well  acquainted  with  the  tract  of  land  in  the  homestead  entry  of  John 
D.  Sullivan,  which  entry  is  numbered  12459,  and  was  made  in  the  above  named  land 
office  on  December  27, 1894,  for  lots  1  and  2,  and  the  south  half  of  the  northeast  quar- 
ter of  section  6,  in  township  18  north,  of  range  3  west,  in  Logan  county.  Territory 
of  Oklahoma; 

That  he  knows  the  [present  condition  of  said  land,  and  that  the  said  homestead 
entry  was  made  by  John  D.  Sullivan  for  himself  and  other  heirs  of  Tim  B.  Sallivan, 
deceased,  under  the  act  of  Congress  approved  July  22, 1892; 

That  the  said  John  1).  Snllivan  is  not  at  present  and  has  not  at  any  time  sinoe 
making  said  entry  established  his  residence  upon  said  land,  and  that  none  of  the 
heirs  of  said  Tim  B.  Sullivan  ever  resided  upon  said  land  and  are  not  now  residin|f 
thereon ; 

That  the  said  Tim  B.  Snllivan  never  resided  npon  said  land,  and  that  the  said  John 
D.  Sullivan  and  other  heirs  of  said  Tim  B.  Sullivan  sncceed  to  the  interest  of  said 
Tim  B.  Sullivan  as  a  result  of  a  contest  of  said  Tim  B.  Sullivan  against  a  former 
homestead  entry  of  one  George  S.  McPeek,  which  said  contest  resulted  in  giving  said 
Tim  B.  Snllivan  a  preference  right  to  make  homestead  entry  upon  said  land  after 
the  cancellation  of  the  homestead  entry  theretofore  made  thereon  by  the  said  Qeorgo 
8.  McPeek; 

That  the  said  John  D.  Sullivan  and  other  heirs  of  the  said  Tim  B.  Snllivan  have 
wholly  abandoned  said  tract  and  forfeited  their  rights  therein  by  reason  of  their 
failnre  to  establish  a  residence  thereon  within  six  months  after  the  homestead  entry 
of  said  John  D.  Sullivan  was  made; 

I  believe  that  said  abandonment  still  exists  at  this  date  and  has  continued  for  a 
period  of  more  than  six  months  next  prior  to  the  date  herein ; 

That  said  tract  is  not  settled  upon  and  resided  upon  by  said  John  D.  Sullivan  or 
any  of  the  heirs  of  the  said  Tim  B.  Sullivan  as  required  by  law,  and  this  the  said 
Joseph  S.  McPeek  is  ready  to  apportion  at  such  time  and  place  as  may  be  named  by 
the  register  and  receiver  for  the  hearing  in  this  case ;  and  he  therefore  asks  to  be 
allowed  to  prove  said  allegations  and  that  said  homestead  entry  No.  12459  may  be 
declared  canceled  and  forfeited  to  the  U.  S.,  he,  the  said  Joseph  8.  MoPeek,  con- 
testant, paying  the  expenses  of  such  hearing. 

Service  was  had  by  publication,  and  January  11, 1897,  was  fixed  for 
the  day  of  hearing.    Upon  that  day  the  entryman,  through  his  attor- 
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neys,  tnored  to  dismiss  the  complaint  because  it  failed  to  state  a  cause 
of  action. 

The  register  and  receiver  sustained  the  motion  and  dismissed  the 
contest.  On  appeal^  your  office,  by  decision  dated  March  23,  1897, 
affirmed  that  action,  and  a  further  appeal  brings  the  case  here. 

He  alleges  the  following  grounds  of  error: 

1.  In  deciding  that  residence  on  the  land  entered  by  John  D.  Sullivan 
is  not  required  of  him  or  any  of  the  other  heirs  of  the  said  Timothy  B. 
Sullivan. 

2.  Error  in  holding  that  the  entry  made  by  John  D.  Sullivan  was 
made  for  and  on  account  of  all  the  heirs  of  said  Timothy  B.  Sullivan. 

3.  In  holding  that  the  heirs  of  Timothy  B.  Sullivan,  all  of  whom  are 
now  residents  of  Oklahoma  Territory,  could  lawfully  make  entry  of  said 
land  and  hold  it  as  a  homestead  without  any  of  them  ever  actually 
occupying  the  same  as  a  homestead  or  residing  thereon. 

4.  That  said  decision  contravenes  the  spirit  and  purpose  of  the  home- 
stead law,  and  is  therefore  contrary  to  law. 

The  act  of  July  26, 1892  (27  Stat.,  270),  amends  the  act  of  May  14, 
1880  (21  Stat.,  141),  and  provides : 

That  sbonld  any  such  person,  who  has  initiated  a  contest,  die  before  the  final  ter- 
mination of  the  same,  said  oontest  shail  not  abate  by  reason  thereof,  bat  his  heirs 
who  are  citizens  of  the  United  States  may  continae  the  prosecation  nnder  snch  rales 
and  regulations  as  the  Secretary  of  the  Interior  may  prescribe,  and  said  heirs  shall 
be  entitled  to  the  same  rights  nnder  this  act  that  contestant  woald  have  been,  if  his 
death  had  not  oconrred. 

Prior  to  the  passage  of  this  act,  the  death  of  a  contestant  as  between 
the  parties  abated  the  contest    Basmussen  v.  Bice,  6  L.  D.,  755. 

As  to  the  second  ground  of  error  but  little  need  be  said.  John  D. 
Sullivan  in  making  the  entry  used  form  4-063,  and  in  doing  so  made 
unnecessary  statements,  such  being  used  by  persons  generally  who 
make  entries  <<  to  obtain  a  home  for  myself,"  and  for  the  purpose  of 
<' actual  settlement  and  cultivation,"  and  <*not  acting  as  agent  of  any 
person,  corporation  ....  nor  in  collusion  with  any  person,  corporation, 
&c.,  to  give  them  the  benefit  of  the  laud."  The  form  used  caused  him 
to  make  erroneous  statements  of  fact;  but,  accompanied  by  the  power 
of  attorney  above  alluded  to,  no  deception  was  practiced,  and  the 
register's  receipt  shows  that  the  entry  was  made  in  pursuance  of  the 
act  of  May  14, 1880,  as  amended  by  the  act  of  July  26, 1892  [supra). 

Moreover,  the  contest  affidavit  states  that  the  entry  was  made  by 
John  D.  SuUivan,  <<for  himself  and  other  heirs  of  Tim  B.  Sullivan, 
deceased,  under  the  act  of  Congress  approved  July  22, 1892."  Appel- 
lant will  not  in  his  appeal  be  permitted  to  deny  what  he  stated  under 
oath  in  his  contest  affidavit. 

Specifications  1  and  2  are  the  same  in  substance,  each  alleging  error 
in  holding  that  it  was  not  necessary  for  the  entryman  or  any  of  the 
heirs  for  whom  the  entry  was  made  to  actually  occupy  the  land  as  a 
homestead. 
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While  the  widow  or  heirs  are  required  to  cultivate  and  improve  the 
land  entered  by  a  deceased  homesteader,  they  are  not  required  to 
reside  on  the  land.    Agnew  v.  Morton,  13  L.  D.,  228. 

^or  will  a  charge  of  abandonment  lie  where  it  is  shown  that  the 
entryman  died  within  less  than  six  months  after  making  entry  and 
prior  to  the  establishment  of  residence,  if  it  be  shown  that  the  heirs 
thereafter  cultivated  and  improved  the  land.  Swanson  v.  Wisely's 
heir,  9  L.  D.,  31;  Tauer  v.  The  Heirs  of  Walter  A.  Mann,  4  L.  D.,  433. 

But  it  is  insisted  in  the  argument  that  the  heirs  are  entitled  only  to 
the  same  rights  under  the  act  of  1892  {supra)  that  contestant  would 
have  been  if  his  death  had  not  occurred,  and  that  this  right  can  not  be 
separated  firom  the  obligations  which  the  entry  imposes;  that  among 
these  obligations  residence  on  the  land  is  required. 

It  is  also  insisted  that  the  entry  should  have  been  made  in  the  name  of 
all  the  heirs;  and  that  the  entry  made  for  the  heirs  generally  exhausts 
their  rights  individually  to  make  any  further  entry. 

The  question  as  to  whether  the  entry  made  in  behalf  of  the  heirs 
exhausts  the  rights  of  the  heirs  individually  to  make  another  entry  is 
not  involved  in  this  case.  Should  any  of  the  heirs  hereafter  apply  to 
enter  lands,  it  will  then  be  a  proper  subject  of  inquiry. 

It  is  held  in  the  case  of  Bernier  v.  Bernier,  147  U.  S.,  244,  that: 

If  there  are  adults  as  weU  as  minor  hoirs,  the  conditions  under  which  such  claim 
win  be  perfected  and  patent  issued  are  different  from  the  conditions  required  where 
there  ore  ouly  minor  heirs  and  both  parents  are  deceased.  In  the  one  case  the  proof 
is  to  extend  to  that  of  residence  upon  the  property,  or  its  cultivation  for  the  term 
of  five  years,  and  show  that  no  part  of  the  land  has  been  alienated  except  in  the 
instances  specified,  and  the  applicant's  citizenship  and  loyalty  to  the  government  of 
the  United  States;  but  in  the  other  case,  where  there  are  no  adult  heirs  and  only 
minor  heirs,  and  both  parents  are  deceased,  the  requirements  exacted  in  the  first 
case  are  omitted,  and  a  sale  of  the  land  within  two  years  after  the  death  of  the 
surviving  parent  is  authorized  for  the  benefit  of  the  infants. 

The  decision  just  quoted  deals  ¥rith  the  rights  and  obligations  of 
minor  and  adult  heirs  in  their  inheritance  of  lands  (under  sections 
2291  and  2292  of  the  Revised  Statutes),  uiK)n  which  an  entry  has  been 
made,  when  the  entryman  and  his  widow  are  both  dead.  In  such  case, 
either  residence  on  or  cultivation  of  the  land  may  be  shown  as  a  part 
of  the  requirements  when  the  adult  heirs  make  final  proof. 

The  act  of  1892  {supra)  casts  upon  the  heirs  of  a  deceased  contestant 
(if  citizens,  etc.,)  the  same  right  to  enter  the  land  upon  the  cancellation 
of  the  former  entry  as  a  result  of  a  contest  commenced  by  the  deceased. 
Thereafter,  the  obligations  imposed  upon  such  heirs  are  no  greater 
than  those  which  are  cast  upon  the  heirs  of  a  deceased  homesteader; 
and  in  the  latter  case  cultivation  of  the  land  for  the  required  period, 
without  actual  residence  thereon,  is  held  to  be  sufficient. 

It  was  not  improper  to  allow  one  of  the  heirs  to  make  entry  of  the 
land  and  in  behalf  of  all  the  heirs. 

The  decision  appealed  from  is  affirmed* 
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Adams  ex  al.  v.  Quijada  bt  al. 

Motion  for  review  of  departmeDtal  decision  of  July  12,  1897,  26 
L.  D.,  24,  denied  by  Acting  Secretary  Davis,  September  22, 1897. 
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McGalla  V>  AOKEB. 

In  the  case  of  final  proof  taken  during  the  pendency  of  a  contest,  nnder  rule  53  of 
practice,  the  local  office  has  no  jarisdiction  except  to  file  said  proof  for  action 
when  the  contest  is  finally  closed.  Where  such  proof  is  taken  before  some  officer 
other  than  the  register  and  receiver  said  officers  are  entitled  to  no  fees  until  final 
action  by  them  on  said  proof. 

The  sufficiency  of  final  proof  taken  under  said  rule,  or  the  right  of  the  entry  man  to 
withdraw  the  same,  should  not  be  considered  until  final  disposition  of  the  pend- 
ing contest. 

A  settler  on  Oklahoma  lands  is  not  disqualified  by  starting  into  the  race  from  the 
handred  foot  strip  on  the  Chilocco  Indian  school  reservation. 

Acting  Secretary  Davis  to  the  Commissioner  of  the  General  Land  Office^ 
(F.  L.  0.)  September  22^  1897.  (C.  J.  W.) 

On  October  5, 1893,  Calvin  S.  Acker  made  homestead  entry,  No.  1600, 
for  the  8E.  i  of  Sec.  9,  T.  27  N.,  B.  2  B.,  L  M.,  at  Perry,  Oklahoma. 

On  October  10, 1893,  John  S.  McCalla  filed  affidavit  of  contest  against 
the  entry,  alleging,  in  substance,  prior  settlement;  and  on  Jane  6, 1893, 
be  filed  an  amended  affidavit,  in  which  his  allegation  of  prior  settlement 
was  made  more  specific,  and  in  which  it  was  charged,  that  defendant 
illegally  entered  the  Cherokee  Outlet  from  the  Chilocco  Indian  school 
reservation,  on  the  day  of  the  opening. 

On  July  16, 1894,  a  hearing  was  had,  and  on  April  17, 1895,  the  local 
officers  rendered  a  decision  in  favor  of  defendant,  from  which  the  plain- 
tiflf  appealed. 

On  March  25, 1895,  Acker  filed  his  application  to  make  final  proof 
before  Virgil  H.  Brown,  probate  judge  at  Newkirk,  Oklahoma,  on  May 
10, 1895,  notice  of  which  was  ordered  published  by  the  local  officers,  on 
March  29, 1895. 

On  the  day  named  Acker  and  his  witnesses  appeared  before  the 
probate  judge,  and  their  testimony  was  taken. 

On  the  same  day  McCalla  filed  a  protest  against  allowing  and  approv- 
ing the  final  proof  on  account  of  the  pending  contest,  and  charging 
Acker's  disqualification. 

McGalla  claimed  the  right  to  cross-examine  Acker  and  his  witnesses, 
who  submitted  to  such  cross-examination,  and  McCalla  submitted  addi- 
tional testimony.  The  testimony  and  protest  were  forwarded  to  the 
local  office,  and,  on  May  15, 1895,  the  local  officers  rejected  the  protest 
because  McCalla  refused  to  tender  the  fees  to  which  said  officers  are 
entitled,  for  examining  and  approving  such  testimony.  On  May  25, 
1895,  McCalla  filed  in  the  local  office  a  protest  against  paying  said 
feea. 
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On  Jaly  26,  Acker  filed  in  the  local  office  a  paper  iu  whicTi  it  is  stated 
that,  after  final  proof  was  taken,  it  was  withdrawn,  and  he  asks  to 
withdraw  and  dismiss  the  same.  These  papers  were  forwarded  by  the 
local  officers  to  yonr  office,  without  further  action,  and  they  were  con- 
sidered by  yonr  office  together  with  the  appeal  of  the  plaintiff  from  the 
decision  of  the  local  officers,  in  the  decision  rendered  on  Febmary  13, 
1896.  Said  decision  affirms  the  decision  of  the  local  officers,  and  dis- 
misses the  final  proof  of  Acker,  and  the  protests  of  McGalla. 

The  case  comes  before  the  Department  ou  ftirther  appeal  of  plaintiff 
from  your  office  decision.  The  errors  alleged  to  have  been  committed 
are  as  follows : 

1.  Said  decision  is  contraiy  to  law,  and  the  mles  and  decisions  of  the  Interior 
Department. 

2.  The  findings  of  fact  are  contrary  to,  and  not  supported  by  the  weight  of  the 
evidence. 

3.  The  Hon.  Commissioner  erred  in  finding  that  Acker  ever  established  or  main- 
tained any  bona  fide  residence  on  the  land  involved. 

4.  The  Commissioner  erred  in  not  finding  that  Acker  was  not  qualified  to  make 
entry  for  land  in  the  Cherokee  Ontlet,  by  reason  of  his  having  obtained  an  nndne 
advantage,  and  being  at  the  honr  of  opening  to  settlement,  within  the  boundary  of 
the  land  declared  open  to  legal  settlement  sonth  of  the  south  line  of  the  Chilocco 
Indian  school  reservation. 

5.  The  Hon.  Commissioner  erred  in  dismissing  the  final  proof  of  Acker  and  Mc- 
Calla's  protest  and  proof  against  the  same. 

6.  The  Hon.  Commissioner  erred  in  not  finding  that  McCalla  is  the  only  settler  on 
the  land  involved,  who  has  following  (followed;  up  his  initial  acts  of  settlement  by 
the  establishment  and  maintenance  of  residence  thereon ;  that  lie  is  the  prior  settler; 
that  his  rights  to  said  land  are  superior  to  those  of  the  defendant;  and  that  the 
defendant  in  offering  final  proof  in  the  face  of  an  adverse  claim  of  prior  settlement 
on  the  land,  is  bound  thereby,  and  will  not  be  allowed  to  withdraw  the  same. 

7.  The  Hon.  Commissioner  erred  in  dismissing  McCalla's  contest  and  iu  not  can- 
celing Acker's  homestead  entry,  and  allowing  contestant  McCalla  to  make  entry  for 
the  land  involved. 

Neither  the  decision  of  the  local  officers  nor  the  appeal  of  plaintiff 
therefrom  involved  any  question  connected  with  defendant's  commuta- 
tion fiual  proof,  offered  long  after  the  hearing  on  the  contest  proceedings 
had  closed  before  the  local  officers.  The  final  proof  of  Acker  was,  there- 
fore, offered  pending  the  contest,  and  the  local  officers,  under  amended 
rule  53  of  practice,  had  no  jurisdiction  to  do  more  than  file  said  final 
proof  for  action  after  the  contest  was  finally  closed.  (14  L.  D«,  250.) 
The  local  officers  seem  to  be  entitled  to  no  fees,  except  those  for  redu- 
cing the  testimony  to  writing  in  this  class  of  cases,  until  the  proof  is 
finally  passed  upon,  which  can  only  be  done  after  the  contest  has  closed 
and  the  validity  of  the  entry  been  passed  upon.  Where  the  proof  is 
taken  before  some  competent  officer  other  than  the  register  and  receiver, 
these  officers  are  entitled  to  no  fees  until  final  action  on  the  proof.  It 
follows  that  it  was  error  to  dismiss  McCalla's  protest  because  of  his 
failure  to  pay  the  fees  in  advance.  Neither  the  sufficiency  of  the  final 
proof  nor  the  right  of  defendant  to  withdraw  it,  should  be  passed  upon 
pending  the  contest,  and  your  office  erred  in  allowing  the  withdrawal 
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of  said  proof  and  the  dismissal  of  the  protest,  and  so  much  of  yonr  office 
decision  as  refers  thereto  is  reversed,  and  said  proof  and  protest  will 
be  held  to  await  the  final  disposition  of  the  contest,  when  they  will  be 
returned  to  the  local  office  for  appropriate  action.  This  leaves  the  case 
to  be  determined  on  the  record  as  made  at  the  hearing  of  the  contest. 

The  claim  of  the  plaintiff  is  based  on  the  following  statement  of 
ffkcts,  as  reported  by  the  local  officers  : 

That  at  12  o'clock,  noon,  September  16, 1893,  he  entered  the  Cherokee  Outlet  from 
a  point  about  a  quarter  to  one-half  mile  west  of  the  west  side  of  the  Chilocco  Indian 
school  reserration  upon  the  north  line  of  the  Cherokee  Outlet; 

That  he  rode  south  and  southeast  for  a  distance  of  about  six  miles  and  then  rode 
to  the  quarter  section  in  controversy  and  first  stopped  at  the  southwest  corner  of 
the  same,  or  upon  the  southwestern  portion  of  the  tract;  stuck  a  flag  thereon;  on 
the  same  afternoon  laid  a  foundation  of  rocks  near  the  southeast  corner  of  the  tract 
and  left,  going  to  the  town  of  Cross ;  returned  to  the  tract  on  Monday,  September 
18,  drove  over  it;  retnruefl  again  on  September  19,  and  plowed  a  small  patch  of  land, 
returned  the  next  day;  laid  off  a  land  for  plowing  and  on  the  following  Monday, 
September  25th,  returned  to  said  tract  and  commenced  plowing,  continuing  to  plow 
at  different  times  until  about  the  7th  or  8th  of  October,  during  this  time  camping 
upon  another  tract  of  land; 

On  October  7,  he  sowed  a  smaU  patch  of  wheat  and  during  that  time  camped 
aeveral  nights  on  the  claim ;  he  left  the  tract  on  October  9th,  returned  on  the  morn- 
ing of  the  12th  of  October,  and  remained  on  the  tract,  or  in  the  vicinity  of  the  tract, 
until  abont  November  4th,  when  he  returned  to  his  home  at  Cedarvale,  Kansas; 

February  18th,  1894, he  returned  to  this  tract,  but  did  no  work  thereon,  and  moved 
on  the  land  March  14,  with  his  family,  since  which  time  he  has  resided  on  the  tract. 

The  contestee  bases  his  claim  to  said  tract  upon  the  fact  that  at  12  o'clock,  noon, 
central  standard  time,  September  16, 1893,  he  was  at  the  south  side  of  the  Chilocco 
Indian  school  reservation  at  the  northeast  comer  of  section  33,  directly  north  of  the 
east  side  of  the  tract  in  controversy; 

That  he  rode  directly  to  the  tract  in  controversy ;  dismounted  stuck  a  stake  con- 
sisting of  a  fishing-pole  composed  of  three  joints,  to  which  was  attached  a  piece  of 
flannel  cloth  about  2  feet  wide  and  2^  feet  long,  in  the  center  of  which  was  a  piece 
of  white  cotton  cloth  about  8  inches  square  marked  with  his  name; 

That  he  remained  upon  the  tract  looking  the  claim  over  and  riding  over  the  same, 
and  that  he  met  the  contestant  when  he  came  upon  the  land,  or  shortly  thereafter; 

That  he  spaded  up  some  dirt  and  placed  the  same  around  the  flag ;  returned  to 
Arkansas  City,  and  came  to  the  land  office  at  Perry,  and  returned  to  the  claim  on 
Tuesday,  September  19 ; 

That  in  the  meantime  he  had  had  plowed  on  the  northeast  corner  of  the  tract  some 
land,  and  a  sod  foundation  erected,  on  which  was  placed  four  pieces  of  lumber  nailed 
together  and  marked  with  his  name ; 

That  he  slept  on  the  land  September  20th  and  September  21st;  slept  upon  the 
tract  the  night  of  September  21st;  made  entry  of  it  on  October  5th;  on  October 
9th,  sent  lumber  to  the  traot  and  on  October  12th  erected  a  house  thereon; 

On  October  20th  fenced  the  entire  tract;  was  upon  the  claim  frequently  until 
December  13th,  at  which  time  his  wife  died;  prior  to  that  time  she  being  seriously 
ill  all  of  the  time  after  he  made  settlement  upon  this  tract  of  land ; 

His  improvements  at  the  time  of  trial  are  of  the  value  of  aix  to  eight  hundred 
dollars  and  his  good  faith,  as  shown  by  his  acts,  is  apparent; 

It  is  further  shown  that  the  horse  ridden  by  contestee  was  a  horse  of  more  than 
ordinary  qualities  as  to  speed  and  endurance;  that  the  distance  he  traveled  in  run- 
ning to  this  tract  was  8^  miles  and  that  he  first  made  settlement  upon  the  northeast- 
em  portion  thereof;  and  it  is  also  shQwp  that  tfie  bofso  ridden  by  the  coiitestant  was 
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not  an  extraordinary  horse  and  that  the  distance  he  traveled,  as  detailed  by  him,  Ib 
in  the  neighborhood  of  15  miles,  the  same  being  something  over  twelve  miles  by  sec- 
tion lines,  provided  he  had  not  deviated  from  a  direct  oonrse ; 

Both  these  parties  claim  prior  settlement  and  both  claim  to  have  been  first  npon 
the  tract.  Considering  the  distance  traveled  and  the  quality  of  the  horses,  in  our 
minds  there  can  be  no  donbt  that  the  contestee,  Acker,  was  first  npon  the  tract  and 
the  first  party  to  stake  and  claim  the  same  after  12  o'clock,  noon. 

The  contestant,  McCalla,  seeks  to  claim  that  he  traveled  the  distance  of  about  15 
miles  in  from  80  to  33  minutes,  which  statement  in  itself  we  believe  to  be  unreason- 
able; but  aside  from  this  question,  whatever  acts  McCalla  did  upon  this  claim,  were, 
in  our  opinion,  abandoned  by  his  failure  to  establish  his  residence  thereon  until 
March,  1894. 

It  will  thas  be  seen  that  the  local  officers  found  Acker  to  have  been 
the  first  settler,  and  farther  that  McCalla  had  abandoned  his  first  set- 
tlement. Your  office  concnrred  with  the  local  office  in  finding  that 
Acker  was  the  prior  settler,  but  properly,  I  think,  held  that  McCalla 
had  not  abandoned  his  settlement. 

Your  office  reports  the  following  facts  as  to  Acker's  settlement: 

Acker  testified  that  he  started  in  the  race  from  within  the  one  hundred  foot  strip 
south  of  the  Chilocco  school  reservation  at  12  o'clock,  noon,  September  16, 1893,  and 
after  traveling  about  eight  and  one-half  miles  reached  the  land  at  12.27  P.  M. 
Immediately  afterwards  he  stuck  a  stake  with  a  flag  on  it  and  in  a  short  time  stack 
another  stake.  Remained  until  evening,  when  he  went  to  Arkansas  City  and  from 
there  to  Perry.  Returned  .September  19,  1893,  but  in  the  meantime  a  man  he  had 
employed  did  some  plowing  and  put  up  a  foundation.  Was  on  the  land  September 
20  and  21  and  the  last  night  slept  there.  His  wife  was  at  a  hotel  in  Arkansas  City 
very  ill  with  consumption  and  he  went  back  and  remained  with  her  until  October  1, 
1893,  when  he  went  to  Perry  and  made  his  entry  October  5, 1893.  Returned  October 
6,  1893.  Bought  some  lumber  October  9,  1893,  and  built  Ins  house  three  days  after- 
wards, into  which  he  moved  the  latter  part  of  the  month.  October  25,  1893«  he 
fenced  the  land. 

During  the  latter  part  of  November  and  early  part  of  December,  1893,  he  was  not 
on  the  land  very  often,  on  account  of  the  continuous  illness  of  his  wife,  who  died 
December  13,  1893,  but  after  December  18,  1893,  until  February,  1894,  he  was  fre- 
quently on  the  land  and  had  some  plowing  done.  In  March,  1894,  had  more  plowing 
done,  and  has  now*  sixty- five  acres  plowed,  about  twenty  acres  of  which  is  in  com, 
and  about  the  middle  of  the  same  month  moved  his  house  to  another  part  of  the 
land  and  built  an  addition.  Dug  a  well  forty -six  feet  deep,  built  a  stable  for  four 
horses  and  a  carriage,  planted  fifteen  or  twenty  trees  and  built  a  division  fence 
through  the  middle  of  the  land.  This  is  (was)  his  home  as  it  is  today.  He  is  a 
physician  and  has  a  practice  extending  over  a  large  area,  which  requires  a  great 
deal  of  attention  and  keeps  him  from  home  for  days  at  a  time.  On  cross-examina- 
tion he  names  only  two  nights  he  was  on  the  land  after  December  18, 1893,  and  dur- 
,  ing  the  remainder  of  that  month.  During  January,  1894,  was  on  the  land  as  much 
of  the  time  as  he  was  not  away  on  professional  business.  Was  on  the  land  possibly 
six  nights  in  February,  1894.  Had  had  a  tenant  in  his  home  since  the  middle  of 
March,  1894.  Has  a  cot,  table,  chairs  and  bedding  in  the  house  and  when  there 
sleeps  on  the  cot.  Before  September  16, 1893,  was  living  and  had  an  office  in  Arkan- 
sas City,  and  has  an  office  there  now. 

The  evidence  shows  that  Acker  was  the  first  to  reach  and  stake  the  claim  on  Sep- 
tember 16,  1893,  otherwise  it  is  not  shown  that  there  was  any  material  difference  in 
the  diligence  used  by  the  parties  in  making  valuable  improvements  and  establishing 
residence  on  the  land. 
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The  fact  that  Acker  started  in  the  race  from  a  point  on  the  one  handred  foot  strip 
south  of  the  Cliiloeco  school  reservation  did  not  disqualify  hiin  from  making  entry 
for  the  land.    Welch  v.  Butler,  21  L.  D.,  369. 

The  record  has  been  examined,  and  it  famishes  abundant  support 
for  the  conclusion  reached  both  by  your  office  and  the  local  officers  on 
the  question  as  to  which  one  of  the  parties  reached  the  land  first.  The 
evidence  is  conclusive  that  Acker  was  the  prior  settler.  It  was  prop- 
erly held  that  Acker  was  not  disqualified,  by  reason  of  having  started 
into  the  race  from  the  hundred  foot  strip  on  Ohilocco  Indian  school 
reservation.    Brady  et  al.  v.  Williams  (23  L.  D.  533). 

Your  office  decision  is  modified  to  conform  hereto. 


COirrEST--PBEFERES^CE   BIGHT- SETTLEMENT  CLAIM. 

MiLLEB  V.  Valley. 

The  preferred  right  of  a  euocessfiil  contestant  can  not  be  defeated  by  the  prior  settle- 
ment of  a  third  party  who  fails  to  assert  his  claim  in  the  contest  proceedings. 

Acting  Set^retary  Davis  to  the  Commissioner  of  the  General  Land  Office^ 
(F.  L.  O.)  S^tember  23, 1897.  (P.  J.  O.) 

The  appeal  of  Shedrick  Miller  from  your  office  decision  of  November 
14^  189G,  dismissing  his  application  to  contest  the  homestead  entry  of 
Francis  Valley  for  lots  2,  3,  4  and  5  of  section  13;  all  of  section  14  and 
and  SB.  J  SW.  \  and  8W.  J  SB.  J  of  section  45,  township  10  south, 
range  3  east,  S.  B.  Dist.  B.  of  B.,  New  Orleans,  La.,  land  district,  has 
been  considered. 

It  appears  that  Francis  Valley  contested  the  former  homestead  entry 
made. September  15, 1892,  of  one  Felix  Blunt  on  said  tract  whose  entry 
was  finally  canceled  as  a  result  of  this  contest,  on  May  9, 1890,  and  on 
May  14,  following,  Valley  made  homestead  entry  of  the  tract. 

It  is  stated  in  yonr  said  office  letter  that: 

By  letter  "H/'  of  May  19,  1896,  addressed  to  your  office,  it  was  held,  in  the  matter 
of  an  application  of  Shedrick  Miller  to  intervene  in  the  case  of  Valley  v.  Blnnt 
*' that  if  Miller  desired  to  intervene  he  should  have  filed  his  application  before  or  at 
the  time  of  the  hearing  and  not  after  Valley  had  sustained  his  charges  and  became 
entitled  to  a  Judgment  on  the  merits,  no  appeal  having  been  taken  from  the  decision 
of  your  office  recommending  the  cancellation  of  Blunt's  entry;"  and  said  applicatioK 
to  intervene  was  accordingly  denied. 

On  Angnst  3, 1896,  Miller  filed  an  affidavit  of  contest  against  Val- 
ley's entry,  alleging  that  he — Miller — had  settled  npon  said  tract  <<  dur- 
ing the  year  1892,"  and  had  continued  to  reside  npon  and  cultivate  the 
same;  that  as  an  actual  settler  he  had  a  preference  right  of  entry  of 
said  tract  after  the  cancellation  of  Blunt's  entry,  and  that  Valley  made 
entry  'Mn  bad  faith  with  full  knowledge  of  affiant's  superior  rights." 

On  August  4,  1896,  the  receiver  rejected,  said  application  on  the 
2670— VOL  26 19 
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ground  that  he  had  lost  whatever  right  lie  had  to  the  land  by  reason 
of  his  failure  to  contest  Blnut's  entry,  or  by  not  entering  the  land  prior 
to  Blunt's  entry.  Notwithstanding  this  action  of  the  receiver,  the  reg- 
ister on  August  ly  following,  issued  notice  of  the  hearing  which  was 
served  on  Valley  and  the  hearing  set  for  September  21, 189G.  On  Sep- 
tember 15,  Valley  appealed  from  the  action  of  the  register,  and  on  the 
day  set  for  the  hearing,  Miller  moved  to  dismiss  the  appeal.  This 
motion  was  sustained.  On  October  8, 1896,  the  local  officers  transmit- 
ted the  entire  record  for  consideration  by  your  office  where  it  was  held 
that  in  view  of  the  differing  opinions  of  the  local  officers  in  respect  to 
the  action  to  be  taken  it  was  deemed  proper  to  consider  the  case,  and 
decided  that: 

Miller  bases  his  claim  to  the  land  opon  his  settlement  while  the  land  was  covered 
by  Blnnt's  entry. 

As  Miller*s  rights  as  a  settler  attached  only  on  the  cancellation  of  Blnnt's  entry 
and  such  settlement  rights  were  subject  to  Valley's  preference  right  by  virtue  of  the 
successful  termination  of  his,  Valley^s,  contest,  the  action  of  the  register  in  order- 
ing a  hearing  was  erroneous,  no  cause  of  action  being  stated. 

Whereupon  Miller  prosecutes  this  appeal. 

In  view  of  the  conditions  as  stated  by  your  office  and  conceded  by 
appellant,  there  is  no  error  in  your  office  decision.  Miller  hivs  had 
abundant  opportunity  to  protect  whatever  rights  he  may  have  acquired 
by  reason  of  his  settlement.  He  alleges  that  he  settled  on  the  land 
"during  the  year  1892."  Blunt's  entry  was  made  in  September  of  that 
year,  and  Valley's  contest  was  not  tiled  till  October  7,  1895,  more  than 
three  years  after  Blunt's  entry.  Miller  did  not  seek  to  intervene  in  the 
contest  until  "after  Valley  had  sustained  his  charges  and  became  enti- 
tled to  a  judgment  on  the  merits."  He  is  not  therefore  in  a  position  to 
now  attack  Valley's  entry  on  the  ground  of  prior  settlement. 

But  aside  from  this  the  act  of  May  14, 1880,  (21  Stat.,  140)  gives  a  pref- 
erence right  of  entr}^  to  the  successful  contestant  and  this  right  cannot 
be  defeated  by  the  prior  settlement  of  a  third  party,  especially  where, 
as  in  the  case  at  bar,  the  alleged  prior  settler  has  had  the  opportunity 
to  present  his  claim  in  the  contest  pro(!eedings. 

Your  office  judgment  is  therefore  affirmed. 


AliASKAl^^  I^NT>S— RIGHT  OF  WAY. 

William  R.  Weeks. 

The  provisions  of  the  general  right  of  way  act  of  March  3^  1875,  are  not  applicable 

to  lands  in  the  District  of  Alaska. 

Secretary  Bliss  to  Mr,  William  R.  Weeks,  Newarlc^  New  Jersey^  Septem- 
(W.  V.  D.)  her  9,  1897,  (F.  W.  O.) 

I  am  in  receipt,  through  reference  from  the  Commissioner  of  Bail- 
roads,  of  your  letter  of  August  2oth  last,  making  inquiry  as  to  whether 
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the  general  right  of  way  act  of  March  3, 1875  (18  Stat.,  482),  applies  to 
the  District  of  Alaska,  aud  in  reply  thereto  I  have  to  state  that  in  my 
opinion  said  act  does  not  so  apply. 

The  act  of  May  17, 1884  (23  Stat.,  24),  entitled  "An  Act  providing  a 
civil  government  for  Alaska,"  contains  the  first  provisions  of  law  ibr 
the  acquirement  of  title  to  lands  within  that  District,  aside  from  cer- 
tain existing  rights  which  were  recognized  by  the  treaty  of  cession  in 
1867  (15  Stat.,  639).  By  the  8th  section  of  the  act  of  1884,  the  District 
of  Alaska  was  created  a  land  district,  and  the  laws  of  the  United  States 
relating  to  mining  claims  were  declared  to  be  in  full  force  and  effect 
from  the  date  of  the  act,  bat  the  section  provides  that  <'  nothing  con- 
tained in  this  act  shall  be  construed  to  put  in  force  in  said  district  the 
general  land  laws  of  the  United  States." 

By  the  act  of  March  3,  1891  (26  Stat.,  1095),  sections  11  to  15,  provi- 
sion was  made  for  the  entry  of  lands  in  the  District  of  Alaska  fur  town- 
site  purposes,  and  for  the  purchase  of  not  exceeding  one  hundred  and 
sixty  acres  then  or  thereafter  occupied  for  the  purpose  of  trade  or 
manufacture.  This  is  all  of  the  legislation  providing  a  means  for  the 
acquirement  of  a  right  in  the  land  within  the  district  of  Alaska. 

The  right  of  way  act  of  March  3, 1875,  is  a  part  of  the  general  land 
laws  of  the  United  States,  the  operation  of  which  has  never  been 
extended  to  the  District  of  Alaska,  and  it  is  clear  from  the  portion-of 
the  8th  section  of  the  act  of  1884,  before  quoted,  it  was  the  intention 
of  Congress  that  no  other  means  of  acquiring  a  right  to  use  or  occupy 
the  lauds  within  the  District  of  Alaska  should  be  construed  to  apply 
than  those  specifically  named. 

This  exclusion  was  evidently  inserted  to  prevent  any  possible  doubt, 
and  clearly  evidences  an  intent  that  the  land  laws  should  be  applied 
to  the  District  of  Alaska  from  time  to  time  by  Congress  in  the  exercise 
of  its  authority  and  discretion. 

It  follows  that  the  provisions  of  the  act  of  March  3, 1876,  mpra,  do 
not  now  apply  to  the  District  of  Alaska. 

For  your  general  information,  I  enclose  you  a  copy  of  the  circular 
concerning  the  right  of  way  granted  by  the  act  of  March  3,  1875. 


DOYLB  V,  Bbndeb. 

Motion  for  rehearing  in  the  cause  above  entitled,  see  24  L.  D.,  535, 
and  25  L.  D.,  denied  by  Acting  Secretary  Davis,  September  27, 1897. 
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PRACTICE-MOTION  FOR  RB-REVIBW. 

DoRN  V.  Ellxngson. 

Petitions  or  motions  for  re-review  should  not  be  filed  in  the  General  Land  Office,  bat 
should  lie  addressed  to  the  Secretary  of  the  Interior,  in  the  form  of  an  applica- 
tion for  the  exercise  of  his  supervisory  authority,  on  grounds  not  covered  in 
the  former  consideration  of  the  case. 

Acting  Secretary  Davis  to  the  CommissUmer  of  the  Oeneral  Land.  Office^ 
(F.  L.  0.)  September  27^  1897.  (B.  M.  B.) 

On  September  11, 1897,  you  transmitted  to  the  Department  a  petition 
for  re-review,  filed  by  EUing  H.  Ellingson,  of  departmental  decision 
of  Febrnary  13, 1897,  in  the  case  of  Dom  v.  Ellingson  (24  L.  D.,  163). 
The  record  shows  that  on  September  2, 1897,  a  motion  for  review  of 
this  decision  was  denied  (25  L.  D.,  203). 

On  September  9, 1897,  yonr  office  retarned  to  the  attorney  of  the 
said  Ellingson  the  said  petition  for  re-review,  on  the  gronnd  that  it 
should  have  been  filed  in  the  Department.  On  September  10th,  the 
said  attorney  re-filed  said  i)etition,  which,  as  has  been  stated,  was  for- 
warded to  the  Department  on  the  following  day. 
.  On  August  9, 1893  (17  L.  D.,  194),  Rule  114  was  amended  by  adding 
as  follows: 

Motions  for  re-review,  or  a  leoond  reconsideration  of  a  decision,  shall  not  be 
received  or  filed.  But  the  defeated  party,  if  able,  may  invite  the  attention  of  the 
Secretary,  by  a  duly  verified  petition,  to  important  matters  of  fact  or  law  not  there- 
tofore discussed  or  involved  in  the  case;  who,  upon  consideration  thereof,  will  either 
recall  the  case,  or  send  the  petition  to  the  files  without  further  action. 

This  rule  was  again  amended  on  June  1,  1894  (18  L.  D.,  472),  and 
again  on  October  24,  1896  (23  L.  D.,  406),  such  amendment  being  made 
without  any  reference  to  the  clause  heretofore  quoted. 

In  the  case  of  Neff  v.  Gowhick  (8  L.  D.,  Ill),  upon  this  question  of 
the  proper  place  to  file  a  petition  for  re-review,  it  was  determined  that 
motions  for  re-review  should  not  be  allowed,  and  that  the  practice  of 
permitting  them  to  be  filed  should  be  discontinued.  It  was  farther 
held  that  when  a  ca«e  had  been  decided  upon  review,  if  there  was  any 
new  question  of  law  or  fact  that  hitherto  had  not  been  presented  for 
the  consideration  of  the  Department,  a  petition  calling  attention  to 
such  matters  might  be  submitted  for  such  action  ^  would  be  deemed 
appropriate  by  the  Department.    It  was  stated  in  said  opinion : 

Motions  for  a  re-review,  or  a  second  reconsideration  of  a  decision,  should  not  be 
allowed,  and  the  practice  of  permitting  them  to  be  filed  ought  to  be  discontinued. 
The  Department  ought  not  to  be  asked  to  consider  the  same  points  involved  in  a  case 
but  twice.  It  is  natural  to  litigants,  and  occasionally  happens  to  oonnsely  to  see 
with  an  exaggerated  estimate  of  their  strength  the  importance  of  the  points  which 
make  in  their  favor  and  to  attribute  the  failure  of  a  like  perception  of  them  to  the 
Department^  or  by  courts,  when  the  causes  are  depending  in  courts,  to  an  inatten- 
tion to  such  points.    The  over-burdened  condition  of  the  appellate  bosiness  of  the 
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Department  woald  be  reaaon  enoagh,  if  tbere  were  not  still  better  ones  for  inhibit- 
ing the  gratification  of  this  feeling  by  allowing  second  motions  for  reconsideration, 
with  the  consequent  labor  and  delay.  Hereafter,  let  the  rule  be  that  no  motion  for 
a  Te-review  shall  be  filed.  If  the  defeated  party  is  able  to  present  any  snggestions 
of  fact  or  points  of  law  not  previously  discnssed  or  involved  in  the  case,  it  may  be 
done  by  petition,  which  shall  contain  all  the  facts  and  arguments.  On  the  filing  of 
each  petition,  if  it  appears  important,  the  Secretary  will  make  such  order  for  recall- 
ing the  case  firom  the  General  Land  Office  and  such  direction  for  further  hearing  as 
may  be  necessary.  Otherwise,  no  further  action  on  the  petition  will  be  taken.  It 
will  be  regarded  merely  as  in  the  nature  of  information  by  which  the  supervisory 
jurisdiction  of  the  Department  can,  if  desirable,  be  set  in  motion.  Such  petition 
should  not  re-argne  points  already  twice  passed  upon,  but  should  be  limited  to  the 
office  indicated,  of  suggesting  new  facts  or  considerations  not  before  presented. 

In  the  more  recent  case  of  Staudley  v.  Jones  (19  L.  D.,  104),  in  which 
the  case  supra  was  quoted  with  approval,  it  was  determined  that  snch 
a  motion  or  petition  should  not  be  filed  iu  the  General  Land  Office,  but 
should  be  addressed  to  the  Department. 

The  position  of  counsel  upon  this  question  seems  to  be  that  the  said 
decision  of  Staudley  v.  Jones  was  upon  the  original  rule  of  practice  as 
amended  on  August  19, 1893,  and  therefore  is  not  of  binding  force  and 
authority,  because  it  did  not  consider  the  rule  as  since  amended.  This 
position  is  not  well  taken,  for  in  the  case  of  Golden  v.  Cole's  Heirs  (25 
L.  Jy.j  164),  on  August  27, 1897,  it  was  said: 

After  the  case  was  considered  here,  on  the  appeal  of  Golden,  and  on  his  motion  for 
review,  both  of  which  were  decided  adversely  to  him,  he  had  exhausted  his  rights 
under  the  Rules  of  Practice,  and  the  case  was  closed.  Notwithstanding  this,  he 
filed  in  your  office  a  petition  for  rehearing,  which  was  transmitted  here.  As  Rule  of 
Practice  114  provides  that  ''motions  for  review  and  motions  for  rehearing  "mnst  be 
filed  "  within  thirty  days  after  notice  of  the  decision  complained  of,''  Gk)lden's  applica- 
tion for  rehearing,  being  filed  more  than  thirty  days  after  notice  of  the  decision  in 
the  contest  ease,  was  manifestly  out  of  time,  and  could  only  be  received  as  an  appeal 
to  the  supervisory  power  of  the  Secretary.  This  being  so,  it  should  have  been  made 
by  a  petition  direct  to  the  Secretary,  filed  here  and  not  in  your  office,  and  therefore 
might  properly  have  been  returned  by  you,  under  the  rulings  in  Standley  v,  Jones 
(19  L.  D.,  104). 

It  is  thus  seen  that  the  voice  of  the  authorities  is  to  the  effect  that 
motions  for  re-review  are  without  standing,  and  that  this  rule  has 
obtained  since,  if  not  before  the  decision  in  8  L.  D.,  8upra. 

Hereafter  you  will  see  that  this  rule  is  strictly  enforced,  and  refuse  to 
receive  for  filing  such  motions,  and  will  return  theui  to  the  party  sub- 
mitting them  to  be  filed. 

When  viewed  from  the  standpoint  of  a  petition  to  the  supervisory 
power  with  which  I  am  clothed,  it  seems  to  be  sufficient  to  say,  that 
this  motion  re-argues  the  very  questions  that  have  been  considered  in 
both  of  the  decisions  of  this  Department.  The  question  at  issue  was 
whether  the  '< Sargent  list'-,  including  among  other  tracts  the  tract  in 
controversy,  served  to  except  this  land  f^om  the  grant  to  the  railroad 
company,  the  McGregor  and  Missouri  Eiver  Railroad  Company,  under 
the  act  of  May  12, 1864  (13  Stat.,  72),  and  its  successor  iu  interest  the 
Chicago^  Milwaukee  and  St.  Paul  Eailroad.  Company. 


294  DECISIONS   RELATING  TO   THE   PU15LIC   LANDS. 

The  original  decision  and  motion  for  review  held,  after  a  considera- 
tion of  the  long  arguments  filed  by  counsel  in  the  case,  that  it  did  not, 
and  that  the  grant  to  the  railroad  company  attached.  Therefore,  under 
the  authorities  cited,  no  reason  is  seen  for  disturbing  the  decision  hereto- 
fore rendered. 


Hall  v.  Mitchell. 

Motions  for  review  and  rehearing  in  the  cause  above  entitled,  see  24 
L.  D.,  584,  denied  by  Acting  Secretary  Davis,  September  27, 1897. 


PRACTICE-NOTICE   OP  DECISION-ATTORNEY. 

Staples  et  al.  v.  St.  Paul  and  Northern  Pacific  R.  R.  Co. 

Notice  of  a  decision  to  an  attorney  of  record  ia  notice  to  the  party  he  represents; 
and  such  party  will  not  be  heard  to  say  that  the  employment  of  said  attorney 
had  in  fact  terminated  prior  to  the  service  of  said  notice,  if  such  fact  is  not  dis- 
closed by  the  record. 

Acting  Secretary  Davis  to  the  Commissioner  of  the  General  Land  Office, 
(F.  L.  C.)  September  ^7, 1897.  (B.  M.  R.) 

By  your  letter  of  transmittal  of  September  3, 1897,  you  forwarded  to 
che  Department  three  affidavits  made  by  Silas  L.  Staples,  one  on  behalf 
of  himself  and  the  others  as  agent  for  Gust  Johnson  and  the  heirs  of 
Elizabeth  Bowman,  claimants  for  certain  lands  in  sections  19  and  21, 
T.  132  K,  K.  31  W.,  St.  Cloud  land  district,  Minnesota. 

The  record  shows  that  on  April  22,  1897  (24  L.  D.,  330),  the  Depart- 
ment  decided  the  case  of  these  applicants  against  the  St.  Paul  and 
Northern  Pacific  Kailroad  Company,  holding  that  this  land  was  not 
subject  to  homestead  entry,  and  in  so  doing  affirmed  the  action  of  your 
office. 

The  affidavits  transmitted  by  your  said  letter  of  the  third  instant  are 
to  the  effect  that  Staples  had  been  informed  that  the  Secretary  of  the 
Interior  had  rendered  a  decision  against  him  in  his  pending  application ; 
that  theretofore,  in  such  cases,  it  had  been  his  custom  to  receive, 
through  the  local  office,  notice  of  such  decisions;  that  the  attorneys  in 
Washington  were  only  employed  to  the  time  of  decision  by  the  Secretary 
of  the  Interior,  and  at  such  time  their  services  ceased;  that  he  waited 
expecting  to  receive  notice  from  the  local  office,  as  heretofore  had  been 
given  him,  until  the  time  for  motion  for  review  of  said  decision  bad 
expired;  that  he  has  good  reason  for  review  of  said  decision;  and  that 
the  affidavit  is  made  in  order  that  the  notice  of  said  decision  may  be 
sent  to  the  local  office  to  be  served  upon  him,  allowing  him  time  to  file 
motion  for  review  of  said  decision  of  the  Department. 

Your  office  letter  says  that  on  April  27, 1897,  the  local  officers  were 
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directed  to  notify  all  parties  in  interest  of  said  departmental  decision, 
and  they  were  also  advised  that  resident  attorneys  for  the  parties  in 
interest  had  been  notified  by  yonr  office. 

On  July  29, 1897,  your  office  called  upon  the  local  officers  for  report 
in  the  case,  and  on  August  2, 1897,  the  register  responded  by  stating 
that  the  decision  hiid  been  noted  upon  their  books,  but  that  they  had 
not  notified  the  parties  in  interest,  in  view  of  the  statement  of  your 
office  that  resident  counsel  had  been  notified.  Thereupon  the  case  was 
by  your  office  closed,  and  the  judgment  made  final. 

There  was  nothing  of  record  to  indicate  that  the  services  of  the 
attorneys  of  these  parties  were  to  cease  with  the  rendering  of  the  deci- 
sion of  the  Department.  In  the  recent  case  of  Walker  v,  Gwin  (25  L. 
D.,  34),  aside  from  laying  down  the  general  proposition  that  service  of 
notice  of  a  decision  nx)on  the  attorney  of  record  is  service  upon  the 
party  himself,  which  is  a  rule  of  well  recognized  authority,  it  was  held, 
upon  a  somewhat  similar  question  to  the  one  at  bar  [inter  alia)^  that 
(syllabus) : 

Where  a  party  is  represented  by  two  attorneys  of  record,  and  one  of  said  attorneys 
accepts  service  of  a  notice  of  decision,  such  party  will  not  bo  heard  to  plead  a  private 
understanding  between  himself  and  his  attorneys  under  which  all  notices  were  to  be 
served  on  the  other  attorney. 

And  in  discussing  it,  on  page  36,  it  was  said: 

The  local  officers  were  not  notified  of  any  limitation  upon  Hudson's  attorneyship, 
nor  that  his  attorneyship  had  ceased  prior  to  the  said  acceptance.  A  party  can  not, 
based  merely  upon  an  alleged  private  understanding  between  himself  and  one,  or 
even  both,  of  his  attorneys  of  record,  limit  the  ordinary  functions  of  one  of  them  so 
aa  to  avail  himself  of  all  the  advantageous  consequences  of  the  relation  of  client  and 
attorney,  and,,  also,  solely  at  his  own  election,  avoid  the  consequences  of  that  rela- 
tion when  they  are  adverse  to  him,  to  the  prejudice  of  the  rights  of  his  adversary. 
Service  of  notice  was  evidently  made  in  good  faith  upon  Hudson  and  so  accepted  by 
him.  So  far  as  the  record  discloses,  he  was  then  still  Walker's  attorney,  and  the 
acceptance  within  the  scope  of  his  authority. 

By  a  parity  of  reasoning,  there  was  nothing  of  record  to  show  tbat 
the  attorneys  in  this  case  had  ceased  such  relationship  with  their 
client.  It  came  witbin  the  ordinary  scope  of  their  authority  as  such 
attorneys,  and  the  presumption  upon  which  your  office  bad  a  right  to 
act  was  that  they  were  still  the  attorneys  of  these  petitioners,  and 
therefore  could  rightfully  be  served. 

The  application  to  have  notice  sent  to  the  local  office  is  therefore 
denied. 


BOSGOE  ET  AL.  V.  FOSTEB  ET  Ali. 

Motion  for  review  of  departmental  decision  of  May  13, 1897, 24  L.  D., 
435,  and  for  a  rehearing  in  said  case,  denied  by  Secretary  Bliss,  Sep- 
tember 30, 1897. 
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ADJOENTNG  FARM  ENTRY-RESIDENCE- WIIK>W. 

BABOOOK  V.  SUGDBN. 

Where  an  entryman,  who  has  made  an  adjoining  farm  entry,  dies  more  than  six 
months  after  entry  without  having  established  residence  on  the  original  farm, 
his  widow  may  cnre  said  default  by  the  establishment  of  snch  residence  prior  to 
the  initiation  of  any  adverse  claim. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  October 
(F.  L.  0.)  Ij  1897.  (J.  L.  McC.) 

On  December  16, 1892,  George  Sagdeu  made  homestead  entay  No. 
»639,  for  the  NW  J  of  the  SB  J  of  Sec.  22,  T.  5  K,  R.  11  B.,  as  an 
adjoining  farm  homestead  to  the  SB  \  of  the  NW  ^,  and  the  S.  ^  of  the 
SW^  of  the  NB  ^  of  the  same  section,  Orayling  land  district,  Michigan. 

(In  his  declaration  of  inteution  to  become  a  citizen  of  the  United 
States  his  name  is  written  <<  Sugneden,'^  and  signed  by  his  mark;  in  his 
entry  papers  it  is  written  ''Sudnedn,''  and  signed  by  his  mark;  but 
from  explanatious  embodied  in  the  record  it  is  clear  that  his  name  is 
properly  written  "  Sugden.'') 

On  March  13, 1894,  one  Samuel  Babcock  was  allowed  to  make  home- 
stead entry  No.  2758  for  the  tract  above  described  as  being  embraced 
in  Sagdeii's  adjoining  farm  homestead  entry.  When  Babcock's  entry 
papers  were  received  by  yonr  office  the  fact  of  the  conflict  between  his 
claim  and  Sugden's  became  apparent;  thereupon,  by  your  office  letter 
of  May  15, 1894,  Babcock's  entry  was  suspended  and  he  was  notified 
that  thirty  days  would  be  allowed  him  in  which  to  show  cause  why  his 
entry  should  not  be  canceled. 

From  this  action  Babcock  appealed  to  the  Department,  which,  on 
October  1, 1896,  directed : 

That  Babcock  be  given  sixty  days  within  which  to  initiate  a  contest  against  the 
prior  entryman,  his  entry  to  remain  suspended  pending  action  on  such  contest  if 
brought;  and  in  case  he  failed  to  contest  within  the  time  allowed,  his  entry  will  be 
canceled. 

Babcock  initiated  contest.  George  Sugden  having  deceased,  service 
was  had  upon  his  widow,  Betsy  Sugden.  Both  parties  appeared  and 
offered  testimony  before  Commissioner  A.  J.  Bickford,  at  Leonard, 
Michigan,  on  May  12, 1896.  On  May  27,  the  local  officers  rendered  joint 
decision  that  Sugden's  homestead  entry  had  ^^not  been  cultivated  by 
the  heirs  of  the  deceased  entryman  as  required  by  law."  Mrs.  Sugden 
appealed  to  your  office,  which,  on  March  80,  1897,  found: 

That  George  Sugden,  irom  1892  until  the  date  of  his  death,  April  8, 1895,  lived 
with  his  family  in  an  adjoining  township,  on  a  farm  which  he  rented  from  a  man 
named  KiUam  \  and  that  he  did  not  reside  on  the  farm  he  owned  adjoining  the  forty 
acres  in  controversy,  although  he  appears  to  have  spent  a  few  months  thereon  in  one 
or  more  years,  with  tenants  to  whom  he  rented  the  land;  that  he  cleared  a  smaU 
part  of  the  tract ;  that  within  a  couple  of  months  after  his  death  his  widow  removed 
to  the  farm  a4]yoining  the  land  in  dispute,  and  had  been  residing  there  about  on« 


DECISIONS  RELATING  TO  THE*  PUBLIC  LANDS:  297 

fear  when  served  with  notice  of  the  contest.  The  evidence  also  shows  that  the 
widow  has  done  some  work  in  clearing  this  tract  since  she  established  her  residence 
on  the  adjoining  farm.  There  is  no  evidence  that  Babcock  has  made  any  settle- 
ment or  improvements  on  said  land.  I  am  of  the  opinion  that  the  widow,  having 
shown  compliance  with  the  requirements  of  the  homestead  law  for  nearly  one  year 
prior  to  service  of  notice  of  this  contest,  cured  the  prior  default  and  defeated  this 
eontest.    Heptner  v.  McCartney,  11  L.  D. :  400;  Neal  v,  Cooley,  18  L.  D.,  3. 

A  careful  examination  of  the  testimony  shows  that  the  facts  disclosed 
at  the  hearing  have  been  correctly  sammed  ap  in  the  decision  of  your 
office  above  quoted. 

In  each  of  the  cases  cited  by  your  office  decision,  the  entryman  him- 
self cured  his  laches  by  establishing  residence  upon  the  lands  there  in 
controversy  prior  to  service  of  notice  upon  him;  while  in  the  case  at 
bar  the  entryman  died  without  establishing  residence  upon  the  land. 
The  question  in  issue  here  is  whether,  after  the  death  of  the  entryman, 
more  than  six  months  after  entry,  without  having  resided  upon  the 
tract  originally  owned,  to  which  such  <<  adjoining  farm  homestead  "  is 
contiguous,  the  establishment  of  residence  by  his  widow  after  his  death, 
but  before  the  Initiation  of  any  adverse  claim,  should  be  considered  as 
curing  her  husband's  laches? 

I  concur  in  the  affirmative  conclusion  expressed  in  your  office  decision 
appealed  from.  Babcock's  contest  is  dismissed ;  and  his  entry,  having 
been  improi>erly  allowed,  during  the  existence  of  a  prior  entry,  should 
be  canceled.    Your  office  decision  is  therefore  affirmed. 


Taylob  et  al.  v.  Ewabt. 

Motion  for  review  of  departmental  decision  of  June  3, 1897,  24  L.  D., 
490,  denied  by  Acting  Secretary  Davis,  October  2, 1897. 


DBLAWAKB  INDIANS  IN  CHEROKEE  NATION-ALLOTMENT. 

Opinion. 

CLerokee  citizens  of  Delaware  blood  are  entitled  to  the  same  qnantity  of  land  in 
allotment  as  are  those  of  Cherokee  blood,  with  the  proviso  that  if  it  be  found 
there  is  not  sufficient  land  to  give  each  member  of  the  nation  as  much  as  one 
hundred  and  sixty  acres  in  allotment,  then  the  registered  Delawares  shall  first 
be  given  the  full  qnantity  of  one  hundred  and  sixty  acres,  the  remainder  of  the 
land  to  be  divided  equally  among  the  other  members  of  the  nation. 

First  Assistant  Attorney  Campbell  to  the  Secretary  of  the  Interior^  October 

5 J 1897.  (W.  0.  P.) 

Under  date  of  August  19, 1897,  the  Commissioner  of  Indian  Affairs 
made  report  upon  the  rights  of  the  Delaware  Indians,  adopted  citizens 
of  the  Cherokee  Kation,  and  said  report,  with  accompanying  papers, 
has  been  referred  to  this  office  <<for  an  opinion  as  to  the  quantity  of  land 
which  the  Delaware  Indians  are  entitled  to  receive  per  capita  in  allot- 
ments in  the  Cherokee  Nation.^ 
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By  the  treaty  of  July  19, 1866  (14  Stat.,  799),  between  the  United 
States  and  the  Cherokee  Nation,  provision  was  made  for  the  settlement 
of  friendly  Indians  within  the  Cherokee  country,  upon  such  terms  as 
might  be  agreed  upon  between  such  tribe  and  the  Cherokees,  subject 
to  the  approval  of  the  President  of  the  United  States.  On  April  i^y 
1867,  the  Delaware  and  Cherokee  Indians  entered  into  an  agreement 
for  the  settlement  of  the  former  in  the  country  of  the  latter,  by  reason 
of  which  the  Delawares  moved  into  the  Cherokee  country. 

In  connection  with  the  negotiations  now  pending  between  the  United 
States  and  the  Cherokee  Indians,  a  question  has  arisen  as  to  the  quan- 
tity of  land  to  which  the  Delaware  Indians,  as  adopted  citizens  of  the 
Cherokee  Natiou,  will  be  entitled  if  such  negotiations  shall  eventuate 
in  a  division  per  capita  of  the  land  now  held  as  communal  property  of 
the  nation. 

The  contention  of  the  Delawares,  as  set  forth  in  a  communication 
from  B.  0.  Adams  and  John  Bullette,  claiming  to  be  delegates  and  rep- 
resentatives of  the  Delawares,  and  also  by  the  report  of  the  chairman 
of  the  commission  to  the  Five  Civilized  Tribes,  is  that  they  are  entitled 
to  allotment  of  157,600  acres  of  laud,  for  which  they  paid  the  Cherokees 
one  dollar  per  acre,  and  also  to  a  further  allotment  of  one  hundred  and 
sixty  acres  per  capita.  There  is  no  statement  among  the  papers  before 
me  as  to  the  claims  of  the  Cherokee  Nation  in  the  premises. 

Article  XV  of  the  treaty  of  July  19, 1866,  supra^  between  the  United 
States  and  the  Cherokee  Nation,  so  far  as  it  is  necessary  for  the  pur- 
poses of  this  case,  reads  as  follows: 

The  United  States  may  settle  any  civilized  Indians,  friendly  with  the  Cherokees 
and  ac^aoent  tribes,  within  the  Cherokee  country,  on  unoccupied  lands  east  of  the 
ninety-sixth  degree,  on  such  terms  as  may  be  agreed  upon  by  any  such  tribe  and 
the  Cherokees,  subject  to  the  approval  of  the  President  of  the  United  States,  which 
shall  be  consistent  with  the  following  provisions,  viz:  Should  any  such  tribe  or 
band  of  Indians  settling  in  said  country  abandon  their  tribal  organization,  there 
being  first  paid  into  the  Cherokee  national  fund  a  sum  of  money  which  shall  sustain 
the  same  proportion  to  the  then  existing  national  fund  that  the  number  of  Indians 
sustain  to  the  whole  number  of  Cherokees  then  residing  in  the  Cherokee  country, 
they  shall  be  incorporated  into  and  ever  after  remain  a  part  of  the  Cherokee  Nation, 
on  equal  terms  in  every  respect  with  native  citizens.  And  should  any  such  tribe 
thus  settling  in  said  country,  decide  to  preserve  their  tribal  organizations,  and  to 
maintain  their  tribal  laws,  customs,  and  usages,  not  inconsistent  with  the  constitu- 
tion and  laws  of  the  Cherokee.  Nation,  they  shall  have  a  district  of  country  set  off 
for  their  use  by  metes  and  bounds  equal  to  160  acres,  if  they  should  so  decide,  for 
each  man,  woman,  and  child  of  said  tribe,  and  shall  pay  for  the  same  into  the 
national  fund  such  price  as  may  be  agreed  on  by  them  and  the  Cherokee  Nation, 
subject  to  the  approval  of  the  President  of  the  United  States,  and  in  cases  of  dis^ 
agreement  the  price  to  be  fixed  by  the  President. 

That  the  possibility  of  ftiture  allotment  of  their  land  was  contem- 
plated, is  shown  by  the  provisions  of  Article  XX,  which  reads  as  follows : 

Whenever  the  Cherokee  national  council  shall  request  it,  the  Secretary  of  the 
Interior  shall  cause  the  country  reserved  for  the  Cherokees  to  be  surveyed  snd 
aUotted  among  them,  at  the  expense  of  the  United  States. 
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In  the  preamble  to  the  agreement  between  these  parties,  it  is  recited 
that  the  treaty  between  the  United  States  and  the  Cherokee  Nation 
provided  for  the  settlement  of  friendly  Indians  in  the  Cherokee  coon- 
try;  that  in  a  treaty  between  the  United  States  and  the  Delaware 
Indians,  ratified  August  10, 1866,  the  removal  of  the  Delawares  to  the 
Indian  country  was  provided  for,  and  also  the  sale  to  them  of  a  tract 
of  land  the  cession  of  which  by  the  Cherokees  to  the  United  States 
was  then  contemplated;  that  such  cession  was  not  made,  but  in  lieu 
thereof  terms  were  provided  for  the  settlement  of  frieudly  Indians  in 
the  Cherokee  country;  and  that  a  conference  had  been  held  between 
the  representatives  of  the  Cherokees  and  the  Delawares  looking  to  a 
location  of  the  Delawares  upon  the  Cherokee  lands  and  their  consoli- 
dation with  said  Cherokee  Nation. 

The  agreement,  so  far  as  it  is  necessary  to  quote  therefrom  for  the 
present  consideration,  is  as  follows: 

The  Cherokees  ....  agree  to  sell  to  the  Delawares,  for  their  oocupaDcy,  a  quan- 
tity of  land  east  of  the  line  of  the  96^  west  longitude,  in  the  aggregate  equal  to  160 
acres  of  land  for  each  individual  of  the  Delaware  tribe  .  .  .  .  ;  and  the  selections 
of  the  lands  to  be  purchased  by  the  Delawares  may  be  made  by  said  Delawares  in 
any  pari  of  the  Cherokee  reservation  east  of  said  line  of  96^,  not  already  selected 
and  in  the  possession  of  other  parties;  and  in  case  the  Cherokee  lands  shall  here- 
after be  allotted  among  the  members  of  said  Nation,  it  is  agreed  that  the  aggregate 
amount  of  land  herein  provided  for  the  Delawares,  to  include  their  improvements 
according  to  the  legal  subdivisions,  when  surveys  are  made  (that  is  to  say,  160  acres 
for  each  individual,)  shall  be  guaranteed  to  each  Delaware  incorporated  by  these 
articles  into  the  Cherokee  Nation ;  nor  shall  the  continued  ownership  and  occupancy 
of  said  land  by  any  Delaware  so  registered  be  interfered  with  in  any  manner  what- 
ever without  his  consent,  but  shall  be  subject  to  the  same  conditions  and  restric- 
tions as  are  by  the  laws  of  the  Cherokee  Nation  imposed  upon  the  native  citizens 
thereof;  provided,  that  nothing  herein  shall  confer  the  right  to  alienate,  convey,  or 
dispose  of  any  such  land,  except  in  accordance  with  the  constitution  and  laws  of 
said  Cherokee  Nation. 

It  was  then  provided  that  there  should  be  paid  to  the  Cherokees  from 
the  Delaware  fund  a  sum  of  money  equal  to  one  dollar  per  acre  for  said 
land,  and  further,  that  there  should  be  paid  a  sum  of  money  which 
should  sustain  the  same  proportion  to  the  then  existing  Cherokee  na- 
tional fund  that  the  number  of  Delawares  removing  to  the  Indian 
country  should  sustain  to  the  whole  number  of  Cherokees  residing  in 
the  Cherokee  Nation,  and  the  agreement  concluded  with  the  following: 

On  the  fulfillment  by  the  Delawares  of  the  foregoing  stipulations,  all  the  members 
of  the  tribe,  registered  as  above  provided,  shall  become  members  of  the  Cherokee 
Nation,  with  the  same  rights  and  immunities,  and  the  same  participation  (and  no 
other,)  in  the  national  funds,  as  native  Cherokees,  save  as  hereinbefore  provided. 
And  the  children  hereafter  born  of  such  Delawares  so  incorporated  into  the  Cherokee 
Nation^  shall  in  all  respects  be  regarded  as  native  Cherokees. 

The  Delawares  moved  into  the  Cherokee  country  as  contemplated  by 
this  agreement.  Afterwards  dissensions  arose  over  the  division  of 
funds  arising  from  the  sale  of  certain  lands  and  from  the  leasing  of 
others.    By  act  of  the  Cherokee  national  council,  the  adopted  citizens 
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were  excluded  from  participation  in  the  per  capita  distribution  of  these 
funds.  By  the  act  of  Congress  approved  October  1^  1800  (26  Stat.,  636), 
jurisdiction  was  cx)nferred  upon  the  Court  of  Claims^  subject  to  an 
appeal  to  the  Supreme  Court, ''  to  hear  and  determine  what  are  the 
just  rights  in  law  or  in  equity'^  of  these  adopted  Cherokee  citizens. 
Suit  was  begun  by  the  Delaware  Indians,  which  resulted  in  a  decree 
by  the  Court  of  Claims  (28  Ct.  Cls.,  281)  in  favor  of  the  complainants. 
It  was  found  that  the  Delaware  Indians — 

were  admitted  into  and  became  a  part  of  the  Cherokee  Nation  entitled  to  cqnal 
rights  and  immnnities  and  to  participation  in  the  Cherokee  national  fniida  and  com- 
mon property  in  the  same  manner  and  to  the  same  extent  as  Cherokee  citizens  of 
Cherokee  blood. 

A  judgment  was  rendered  for  the  proportionate  amount  of  the  funds 
which  had  theretofore  been  distributed  among  the  Cherokee  citizens  by 
blood,  and  further  order  was  made  as  follows: 

And  it  is  further  a<^udged  and  decreed  that  the  claimants  in  this  salt  and  those 
whom  they  represent,  being  citizens  of  the  Cherokee  Nation,  of  Delaware  blood  or 
parentage,  be  adjudged  and  decreed  to  be  entitled  to  participate  hereafter  in  the 
common  property  of  the  Cherokee  Nation  in  the  same  manner  and  to  the  same  extent 
as  Cherokee  citizens  of  Cherokee  blood  or  parentage  may  be  entitled,  and  that  in  the 
distribution  of  the  proceeds  and  avails  of  the  public  domain,  or  common  property  of 
the  nation  among  the  citizens  thereof  by  distribution  per  capita  at  any  time  here- 
after the  defendants  the  Cherokee  Nation  and  the  defendants  the  United  States,  as 
trustees  of  the  Cherokee  Nation,  be  enjoined  and  prohibited  from  making  any  dis- 
crimination between  Cherokee  citizens  of  Cherokee  blood  or  parentage  and  Cherokee 
citizens  of  Delaware  blood  or  parentage  to  the  injury  or  prejudice  of  the  latter. 

Upon  appeal  to  the  Supreme  Court  this  decree  was  affirmed  (Cherokee 
Nation  v.  Journeycake,  165  U.  S.,  196). 

While  the  specific  question  as  to  the  quantity  of  land  to  which  Dela- 
ware-Cherokee citizens  would  be  entitled  when  the  public  domain 
should  be  divided  per  capita,  was  not  discussed  in  that  decision,  yet 
the  discussion  as  to  the  rights  generally  of  these  citizens  has  a  bearing 
uiK>n  the  question  now  presented. 

It  is  said  by  the  Court  of  Claims  that  the  lands  of  the  Cherokees  are 
held  as  a  communal  property,  of  which  every  member  is  an  owner  with 
the  same  rights  therein  as  every  other  member.  No  member  has  any 
right  of  property  therein  which  he  can  dispose  of  or  which  upon  his 
death  descends  to  his  children  as  his  heirs.  It  is  further  held  that  the 
agreement  of  1867  was  something  more  than  a  deed  of  bargain  and  sale. 
That  is,  it  was  a  treaty  by  which  the  Delawares  became  a  component 
part  of  the  Cherokee  Nation,  with  the  same  rights  in  every  respect  as 
the  native  citizens  possessed. 

The  Supreme  Court  expressed  the  same  views  and  said : 

Given,  therefore,  the  two  propositions  that  the  lands  are  the  common  property  of 
the  Cherokee  Nation,  and  that  the  regiHtered  Delawares  have  become  incorporated 
into  the  Cherokee  Nation  and  are  members  and  citizens  thereof,  it  follows  necessa- 
rily that  they  are  equally  with  the  native  Cherokees  the  owners  of  and  entitled  to 
share  in  the  profits  and  proceeds  of  these  lauds. 
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The  court  also  pointed  ont  that  the  fact  that  there  might  come  a  time 
when  an  allotment  in  severalty  wonld  be  advisable,  was  contemplated 
and  provided  for,  and  as  bearing  upon  the  rights  of  the  adopted  citi- 
zens in  the  happening  of  that  contingency,  the  following  may  be  qnoted : 

So  far  as  the  proriBion  in  the  agreement  for  the  purchase  of  homes  is  concerned, 
it  will  be  perceired  that  no  absolute  title  to  these  homes  was  granted.  We  may 
take  notice  of  the  fact  that  the  Cherokees  in  their  long  occapation  of  this  reserva- 
tion had  generally  secured  homes  for  themselves ;  that  the  laws  by  the  Cherokee 
Nation  provided  for  the  appropriation  by  the  several  Cherokei^s  of  lands  for  personal 
occapation,  and  that  this  parchase  by  the  Delawares  was  with  the  view  of  securing 
to  the  individual  Delawares  the  like  homes ;  that  the  lands  thus  purchased  and  paid 
for  still  remained  a  part  of  the  Cherokee  reservation.  And  as  a  further  oonsidera- 
sion  for  the  payment  of  this  sum  for  the  purchase  of  homes  the  Delawares  were 
guaranteed  not  merely  the  continued  occupancy  thereof,  but  also  that  in  case  of  a 
subsequent  allotment  in  severalty  of  the  entire  body  of  lands  among  the  members 
of  the  Cherokee  Nation,  they  should  receive  an  aggregate  amount  equal  to  that 
which  they  had  purchased,  and  such  a  distribution  as  would  secure  to  them  the 
homes  upon  which  they  had  settled,  together  with  their  improvements.  So  that  if, 
when  the  allotment  was  made,  there  was  for  any  reason  not  land  enough  to  secure 
to  each  member  of  the  Cherokee  Nation  160  acres,  the  Delawares  were  to  have  at 
least  that  amount,  and  the  deficiency  would  have  to  be  borne  by  the  native  Chero- 
kees pro  rata.  In  other  words,  there  was  no  purchase  of  a  distinct  body  of  lands,  as 
ill  the  case  of  the  settlement  of  other  tribes  as  tribes  within  the  limits  of  the  Chero- 
kee reservation. 

A  carefnl  consideration  of  this  agreement  in  connection  with  the  treaty 
between  the  United  States  and  the  Cherokee  Indians,  in  the  light  of  the 
discussions  foand  in  the  respective  decisions  of  the  Court  of  Claims  and 
the  Supreme  Court,  shows  that  several  propositions  relative  thereto 
must  be  accepted  as  beyond  dispute.  Among  these  the  following  may 
be  mentioned:  That  the  registered  Delawares  who  removed  to  the 
Cherokee  Country  became  members  as  individuals  of  the  Cherokee 
^Nation  with  the  same  rights  as  native  citizens;  that  they  did  not  indi- 
vidually or  collectively  acquire  the  title  to  any  specific  tract  of  land; 
that  they  did,  however,  as  individuals  have  an  interest  in  all  the  lauds 
of  the  Cherokee  ITation  in  common  with  all  other  citizens  of  that  Nation ; 
that  this  interest  or  right  of  property  was  the  same  as  that  of  the  native 
Cherokee  citizens,  with  the  added  guarantee  that  they  should,  in  case 
of  allotment  in  severalty,  receive  not  less  than  the  specified  quantity 
of  160  acres,  to  include  their  improvements;  and  that  the  children  of 
these  adopted  citizens  are  citizens  of  the  Cherokee  Nation  on  exactly 
the  same  footing  in  every  particular  as  citizens  of  Cherokee  blood. 

As  to  the  descendants  of  those  Delawares  who  became  citizens  by 
virtue  of  said  agreement,  there  can  be  no  question.  They  were  born 
citizens  of  the  Cherokee  Nation  and  are  entitled  to  share  in  the  divi- 
sion of  the  public  d5main  to  the  same  extent  and  upon  the  same  terms 
as  citizens  of  Cherokee  blood.  They  took  no  title,  as  heirs,  in  the  lands 
occupied  by  their  fathers,  because  the  interest  in  these  lands  being  a 
communal  interest  was  not  descendible. 

It  is  claimed  that  those  Delawares  who  moved  into  tbe  Cherokee 
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coautry  ander  said  agreement,  the  registered  Delawares  as  they  are 
called,  are  each  entitled  to  an  allotment  of  160  acres,  because  they 
purchased  and  paid  for  that  quantity,  and,  in  addition,  to  a  distributiye 
share  of  the  remaining  lands  to  be  allotted,  because  they  are  citizens 
of  the  nation.  In  the  suit  before  the  courts  it  was  claimed  in  behalf  of 
the  Gherokees  that  those  Delawares  were  not  entitled  to  any  share 
of  the  lands  of  the  Cherokee  Nation  beyond  the  quantity  of  160  acres 
mentioned  in  the  agreement.  In  support  of  this  contention  it  was 
argued  that  the  price  paid  was  a  grossly  inadequate  consideration  for 
an  interest  in  all  the  lands  of  the  Gherokees.  In  discussing  the  ques- 
tion as  to  the  price  paid  the  Snpreme  Court  used  the  following  language: 

Neither  should  too  much  weight  be  given  to  the  fact  that  the  Delawares  were  to 
pay  for  their  homoH  at  the  rate  of  a  dollar  an  acre,  for  by  that  purchase  they  acquired 
no  title  in  fee  simple,  and  it  is  not  unreasonable  to  believe  that  the  price  thus  fixed 
was  not  merely  as  compensation  for  the  value  of  the  lands,  (to  be  taken  iu  the  eastern 
portion  of  the  reservation,  where  the  body  of  the  Gherokees  had  their  homes,  and 
therefore  probably  the  most  valuable  portion  of  the  entire  reservation,)  bat  also  as 
sufficient  compensation  for  an  interest  in  the  entire  body  of  lands,  that  interest 
being  like  that  of  the  native  Gherokees  limited  to  a  mere  occupancy  of  the  tracts  set 
apart  for  homes,  with  the  right  to  free  use  in  common  of  the  unoccupied  portion  of 
the  reserve,  and  a  right  to  share  in  any  future  allotment. 

Again,  in  speaking  of  the  question  of  allotment,  the  court  said: 

That  there  might  come  a  time  wheu  an  allotment  in  severalty  would  be  advisable, 
was  something  that  was  contemplated  and  provided  for.  And  while,  if  allotment 
had  been  made  at  the  time  among  the  13,573  Gherokees  there  would  have  been 
enough  land  to  have  given  each  nearly  1,000  acres,  yet,  with  the  expected  coming  in 
of  other  tribes,  either  to  take  certain  selected  portions  of  the  reservation  as  tribes 
by  an  absolute  title,  or  to  enlarge  the  numbers  of  the  Gherokee  Nation  by  adoption, 
(as  in  the  case  of  these  Delawares,)  it  was  foreseen  that  the  time  might  come  when 
the  allotment  might  not  secure  even  160  acres  to  each  individual,  and  so  was  added 
the  express  guarantee  that  the  purchasing  Delawares  should  obtain  at  least  that 
amount  in  the  allotment. 

In  view  of  these  declarations  by  the  Supreme  Gourt  as  to  the  mean- 
ing and  effect  of  the  agreement  between  these  people,  the  contention 
that  the  registered  Delawares  are  entitled  to  160  acres  each  by  right 
of  purchase,- and  also  to  an  allotment  iu  the  remaining  lands,  can  not 
be  sustained.  As  said  by  the  Gourt  of  Glaims,  the  agreement  was 
something  more  than  a  contract  for  the  sale  and  purchase  of  lands.  It 
was  in  fact  a  compact  for  the  consolidation  of  two  separate  and  distinct 
bodies  politic  by  which  they  became  united  in  one.  By  its  terms  the 
Delawares,  or  that  portion  of  that  tribe  which  saw  fit  to  accept  the 
agreement,  were  merged  in  and  became  a  component  part  of  the  body 
politic  of  the  Gherokee  Kation.  It  was  the  evident  intention  and  effect 
of  the  compact  to  make  the  adopted  members  equal  in  all  respects 
with  the  original  members. 

After  a  careful  consideration  I  am  of  opinion  and  so  advise  you,  that 
the  Gherokee  citizens  of  Delaware  blood  are  entitled  to  the  same  quan- 
tity of  land  in  allotment  as  are  those  of  Gherokee  blood,  with  the 
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proviso  that  if  it  be  found  there  is  not  sufficient  laud  to  give  each  mem- 
ber of  the  Kation  as  much  as  160  acres  in  allotment,  then  those  Dela- 
wares  who  moved  into  the  Cherokee  country,  known  as  registered 
Delawares,  shall  first  be  given  the  full  quantity  of  160  acres,  the 
remainder  of  the  land  to  be  divided  equally  among  the  remaining 
members  of  the  Nation. 
Approved,  October  6, 1897, 
0.  N.  Bliss, 

Secretary. 

DESBirr  liANB  CONTEST— RECLAMATION'. 

Bebbt  et  al.  v.  Blunt. 

A  charge  of  non-reolamation,  within  the  statutory  period,  shoold  not  be  entertained 
against  a  desert  land  entry,  where  it  appears  that  the  land  has  been  reclaimed 
prior  to  the  initiation  of  the  contest. 

Secretary  Bliss  to  the  Commissioner  i9f  the  General  Land  Office^  October 
(F.  L.  C.)  5, 1897.  (J.  L.  McC.) 

I  have  considered  the  case  of  William  A.  Berry  and  William  D. 
McOracken  v.  Phineas  U.  Blunt,  involving  the  desert  land  entry  of  the 
latter  for  the  W.  J  of  Sec.  10,  T.  26  8.,  R  24  E.,  M.  D.  M.,  Visalia  land 
district,  California. 

Said  entry  was  made  March  30, 1877;  but  on  September  28, 1877,  it 
was  (with  many  others)  suspended  with  a  view  to  an  investigation  as 
to  the  character  of  the  land. 

On  August  28, 1885,  Chester  M.  Carter  and  William  McCracken  filed 
joint  affidavit  of  contest  against  said  entry,  alleging  in  substance  that 
be  had  not  reclaimed  the  land,  and  that  it  was  not  desert  in  character. 

On  December  7, 1885,  a  hearing  was  had;  the  local  officers  rendered 
no  decision,  but  transmitted  the  record  thereof  to  your  office. 

The  order  of  suspension  {supra)  was  revoked  by  the  Department  on 
January  12, 1891,  (see  case  of  James  B.  Haggin,  12  L.  D.,  34)  and  direc- 
tion given  as  follows  (page  42) : 

The  time  between  the  date  when  said  order  of  suspension  became  effectiTe,  and 
the  date  of  the  notice  of  its  revocation,  will  be  excluded  from  the  time  within  which 
the  entryman  is  required  to  make  proof  of  his  compliance  with  the  requirements  of 
the  law. 

In  accordance  with  the  decision  and  order  above  mentioned,  your 
office,  on  February  10,  1891,  revoked  the  order  of  suspension  in  the 
case  of  the  entry  here  in  controversy  (with  many  others),  and  directed 
the  local  officers  ^^to  take  appropriate  action ''  therein. 

A  hearing  was  ordered  for  June  13, 1891,  to  determine  what  would 
be  ^^  appropriate  action."  The  local  officers,  without  taking  testimony, 
dismissed  the  contest,  because  an  examination  of  the  affidavit  of  con- 
test showed  that  it  was 

not  properly  corroborated,  and  that  the  facts  therein  stated,  if  admitted  to  be  true, 
would  not  justify  the  cancellation  of  the  entry. 
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The  contestants  appealed;  whereupon  your  office,  on  April  26, 1892, 
affirmed  the  decision  of  the  local  officers. 

The  contestants  appealed  to  the  Department;  which,  on  July  7, 1893, 
held  that  'Hhe  substantial  merits  of  the  case  had  beeu  sacrificed  to 
technicalities";  that  the  *^  appropriate  action"  that  should  have  been 
taken  by  the  local  officers  was  ^^  to  have  proceeded  with  the  trial  of  the 
charges,  with  a  view  of  ascertaining  the  character  of  the  land  at  the 
date  of  the  entry";  and  directed  ^^  that  course  to  be  taken  by  the  local 
officers  at  a  hearing"  to  be  thereafter  ordered.    (See  17  L.  D.,  96.) 

In  pursuance  of  the  above  decision  your  office  ordered  a  hearing, 
which  was  held  commencing  August  19,  and  closing  October  12, 1893. 

Ou  December  11, 1893,  the  local  officers  rendered  a  decision  in  favor 
of  the  entryman;  which,  on  appeal  was  affirmed  by  your  office  on 
February  13, 1894. 

On  March  22  and  23, 1894,  Blunt  made  final  proof  (as  permitted  by 
ameuded  Eule  of  Practice  No.  53).  Said  proof  was  transmitted  to  your 
office,  together  with  additional  afffdavits,  filed  January  2, 1894,  charg- 
ing non-reclamation  at  that  date;  also  a  protest  by  McCracken,  filed 
March  22, 1894,  against  the  allowance  of  Blunt's  proof,  alleging  that 
the  time  prescribed  by  law  for  making  such  proof  had  expired.  Your 
office  transmitted  the  entire  record  to  the  Department,  with  an  appeal 
by  the  contestants  from  your  office  decision  of  February  13, 1894  (supra). 

The  Department,  on  July  6,  1895,  found  and  held  as  follows  (310 
L.  and  B.,  456) : 

The  testimony  is  Yolaminoos  and  very  oonflioting  as  to  the  character  of  the  land 
in  1877;  but  a  careful  reading  of  it  shows  that  the  weight  of  the  evidence  snstaina 
the  opinion  of  the  local  officers  and  your  deeision  that  in  1877  the  land  was  not 
capable  of  cnltivation,  and  was  what  would  be  classed  as  desert  land  ....  Within 
the  time  Blunt  had  to  comply  with  the  law,  ditches  were  carried  fh>m  the  canal  to  the 
laud,  sufficient  in  number  and  volume  to  thoroughly  irrigate  the  entire  tract,  as 
appears  by  his  final  proof— which  was  made  after  your  office  decision.  That  the 
tract  was  desert  land  in  1877,  within  the  meaning  of  the  law,  was  fhlly  shown  by 
the  evidence  at  the  hearing;  and  that  the  irrigation  was  successfully  made  in  proper 
time  appears  by  the  final  proof. 

A  motion  for  review  was  filed;  and  the  Department  on  December  16, 
1895,  re-affirmed  its  prior  decision  except  in  so  far  as  appears  by  the 
following  extract  from  the  decision  denying  the  motion  for  review 
(321  L.  and  E.,  403) : 

It  follows  that  the  final  proof  in  this  case  was  submitted  within  the  statutory 
limit,  and  that  the  protests  do  not  state  sufficient  grounds  to  authorize  the  hearing 
prayed  for. 

Inasmuch  as  the  sufficiency  of  Blunt's  final  proof  had  not  been  passed  upon  by 
your  office  when  the  decision  herein  under  review  was  rendered,  it  was  unnecessary 
for  the  Department  to  pass  upon  the  same,  as  was  apparently  done  in  said  decision. 
The  papers  are  herewith  returned  to  your  office,  with  directions  to  re-examine  Blunt'a 
proof  of  reclamation.  If  the  same  be  found  satisfactory,  payment  will  be  accepted, 
and  certificate  will  issue. 
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Yoar  office,  in  a  letter  dated  Jane  13, 1896,  to  the  local  officers,  in  the 
matter  of  a  special  agent's  adverse  report  (of  April  11, 1894)  concerning 
Blnnt's  entry,  gave  the  following  directions: 

In  view  of  the  fact  that  the  charge  of  the  special  agent  as  to  the  non-desert 
character  of  the  land  has  heen  disposed  of  by  the  several  decisions  before  mentioned, 
and  that  the  entryman  should  not  be  called  upon  to  defend  a  second  time  against 
the  same  charge  (9  L.  D.,  217),  no  action  on  the  agent's  report  is  deemed  necessary, 
and  the  entry  is  relieved  from  suspension;  and  the  final  proof  having  been  examined 
and  found  satisfactory,  yon  are  directed  to  accept  payment  for  the  land  and  issue 
the  final  certificate. 

Before  the  issuance  of  the  above  order,  however,  William  A.  Berry 
and  William  D.  McCracken,  on  January  21, 1896,  filed  in  the  local  office 
their  joint  affidavit  of  contest  against  Blunt's  entry.  Said  affidavit 
charges  that  the  final  proof  submitted  by  Blunt  on  March  22,  and  23, 
1894,  was  not  made  within  the  statutory  period  of  three  years  from  date 
of  entry,  exclusive  of  the  period  of  suspension.  The  allegations  set 
forth  in  detail  the  facts  hereinbefore  recited,  setting  forth,  further,  that 
Blunt's  attorney,  George  G.  Gorham,  had  actual  notice  in  June,  1891,  of 
the  revocation  of  said  suspension,  and  they  contend  that  said  notice  was 
binding  on  Blunt;  that  therefore  time  began  (again)  to  run  against  the 
entry  from  said  date,  and  that  his  proof  was  not  submitted  within 
the  time  prescribed. 

The  local  officers  ordered  a  hearing,  which  was  set  for  June  22, 1896. 
On  that  day  Blunt  made  special  appearance,  by  attorney,  and  moved 
that  the  contest  be  dismissed,  upon  the  grounds,  in  substance: 

lliat  the  matter  was  not  within  the  jurisdiction  of  the  local  oflBcers;  that  the 
complaint  was  not  made  until  long  after  the  proof  of  reclamation  had  been  snbmit- 
ted|  and  was  not  in  the  nature  of  a  charge  of  fraud  or  irregularity  in  the  proof;  that 
legal  notice  of  the  revocation  of  the  suspension  of  the  entry  was  not  served  upon 
the  entryman  until  it  was  served  by  registered  mail,  on  August  21,  1893|  and  that 
therefore  the  final  proof  was  duly  submitted ;  and  that  the  charges  now  brought 
were  fully  heard  and  adjudicated  in  the  case  of  Carter  and  McCracken  v.  Blunt. 

The  local  officers  denied  the  motion  to  dismiss,  and  the  hearing  pro- 
ceeded. On  September  10, 1896,  the  local  officers  rendered  a  decision, 
in  which  they  say: 

At  the  trial  the  material  aUegations  of  the  complaint  were  substantially  proved; 
and  the  only  questions  which  need  be  considered  are :  (1)  Has  this  office  jurisdiction 
of  the  cause f  (2)  Did  the  claimant  have  notice  of  the  revocation  of  the  suspension 
of  his  entry  in  1891  f    (3)  If  so,  was  he  bound  by  that  notice  f 

These  several  questions  the  local  officers  decided  favorably  to  the 
contestant.  Due  notice  was  given  to  all  parties  in  interest;  but  the 
defendant  failed  to  appeal. 

On  receipt  of  the  record  of  the  case  your  office  (apparently  under 
Bule  48  of  Practice)  rendered  a  decision,  of  which  the  following  is  the 
conclusion : 

While  it  is  tme  that  the  question  as  to  whether  Blunt's  final  proof  was  made 
within  the  statutory  limits  was  expressly  decided  in  the  entryman's  favor  by  said 
2670— VOL  26 ^20 
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departmental  decision,  on  review,  of  December  16, 1895,  it  is  to  be  said  that  the 
conclusion  of  the  Department  in  that  regard  (citing  Famell  v.  Brown,  21  L.  D.,  394). 
was  based  solely  on  the  ground  that  legal  notice  of  the  revocation  of  said  suspension 
was  not  served  upon  this  claimant  until  August,  1893,  when,  as  the  record  shows, 
it  was  given  by  registered  mail.  The  fact  that  the  record  then  showed  Blunt's  said 
.  attorney,  Qorham,  to  have  had  actual  notice  of  the  revocation  of  the  suspension  in 
June,  1891,  was  neither  urged  by  the  said  contestants,  nor  treated  by  the  Depart- 
ment, as  affecting  said  question. 

The  effect  of  said  actual  notice  to  Blunt  in  June,  1891,  is  now,  for  the  first  time, 
expressly  raised  by  the  contestants  herein,  and  they  virtually  rest  their  case 
thereon.  The  consideration  of  such  question  at  this  time  would  manifestly,  involve 
the  collateral  inquiry  as  to  whether,  under  the  terms  of  said  departmental  decision 
of  December  16,  1895,  the  main  issue  here  presented  had  become  re«  judicata.  These 
are  both  matters,  however,  which,  in  view  of  all  the  facts,  are  not  essedtial  to  a 
proper  determination  of  the  case. 

It  is  evident  from  the  record  facts  hereinabove  stated  that  contest  proceedings 
were  pending  against  this  entry  from  the  time  such  suspension  was  revoked  on 
February  10,  1891,  up  to  January  21,  1896,  when  notice  was  given  of  tbe  final  termi- 
nation of  the  contest  brought  by  Carter  and  McCracken.  In  fact,  it  will  be  seen 
that  the  initiation  of  the  proceedings  now  under  consideration  on  said  January  21, 
1896,  brings  the  pendency  of  adverse  proceedings  down,  without  interruption,  to 
the  present  time.  It  is  a  settled  rule  that  a  claimant,  while  not  excused  from  com- 
pliance with  law  in  other  respects  1>y  the  pendency  of  adverse  proceedings,  Is  yet 
not  bound  to  submit  proof  in  the  presence  of  Huch  proceedings,  but  may  elect  to 
wait  a  termination  in  his  favor  (Gant  r.  Locke,  17  L.  D.,  203).  It  follows  that 
Blunt's  said  proof  antedates  the  tilings  of  this  contest  by  nearly  two  years,  and  waa 
not  subject  to  subsequent  attack  except  for  fraud  or  irregularity,  you  should  have 
dismissed  the  contest.  For  these  reasons,  your  decision  was  clearly  contrary  to 
law  and  it  is  hereby  accordingly  reversed.  Under  the  terms  of  said  letter  "P"  of 
June  13,  1896,  Blunt's  proof  stands  approved  and  accepted  by  this  office. 

From  the  above  decision  of  your  office  the  contestants  have  appealed 
to  the  Department,  alleging,  in  substance,  that  your  office  ^as  in  error 
in  holding  that  the  matters  in  contest  were  res  judicata;  in  not  holding 
that  notice  in  1891,  to  Blnnt's  counsel,  Gorham,  was  notice  to  Blunt; 
in  not  holding  that  Blunt  "did  not  reclaim  the  land  in  controversy 
within  three  years  after  he  received  notice  that  his  entry  was  relieved 
from  suspension;"  in  holding  that  the  pendency  of  a  contest  was  no 
excuse  for  non-compliance  with  the  law;  in  not  holding  that  the  acts  of 
July  26,  and  August  6, 1894  (28  Stat.,  123, 226),  could  not  aid  the  entry- 
man,  because  the  time  within  which  he  was  required  to  reclaim  the  laud 
had  expired  before  the  passage  of  either  act;  in  not  finding  that  the 
entryman's  failure  to  appeal  from  the  decision  of  the  register  and 
receiver  forever  barred  him  from  subsequently  asserting  any  right  to  the 
land;  in  not  holding  "that  the  entry  of  Blunt  was  made  in  the  interest 
and  for  the  benefit  of  the  Kern  County  Land  Company,  a  corporation 
whose  capital  is  $10,000,000." 

Eelative  to  the  last  allegation  it  may  be  said  that  no  such  charge 
appears  in  the  contest  affidavit  of  either  Berry  or  McCracken,  and  it 
does  not  appear  that  any  proof  was  taken  tending  to  sustain  such 


DECISIONS   RELATING   TO   THE   PUBLIC    LANDS.  807 

allegfation.    Indeed,  this  wonld  appear  to  be  conceded  by  counsel  for 
contestants,  wlien  he  says  in  his  argument: 

If  we  may  be  permitted  to  follow  connsel's  example  and  go  outside  of  the  record, 
we  might  say  that  Mr.  Blnnt  possibly  cares  but  little  whether  be  gets  title  or  not; 
for  in  aU  probability  he  will,  as  soon  as  proof  is  made,  do  like  nearly  all  other  desert 
entrymen  who  located  desert  lands  near  his,  viz :  convey  to  the  Kern  County  Land 
Company. 

The  remaining  allegations  of  error  need  not  be  discussed  seriatim. 
A  perusal  of  them  will  show  that  they  do  not  allege  that  Blunt  had 
not  reclaimed  the  land  in  controversy  at  the  date  of  the  filing  of  the 
contest  affidavits  of  said  Berry  and  McGracken  (January  21, 189G),  but 
that  he  did  not  reclaim  it  "  within  three  years  after  he  received  notice 
that  his  entry  was  relieved  from  suspension."  Whether  or  not  notice 
to  Gorham  was  notice  to  Blunt — whether  or  not  Blunt  reclaimed  tlie 
land  within  the  time  prescribed  by  law — ^your  office  has  found  as  a 
fact  proved  by  the  record  and  the  testimony,  and  it  is  not  denied  by 
these  contestants,  that  he  reclaimed  it  long  prior  to  the  filing  of  these 
contest  affidavits  by  Berry  and  McGracken;  and  any  laches  of  which 
he  may  have  been  guilty  was  cured  prior  to  their  appearance  in  the 
case.  The  desert  land  act  does  not  '^  contain  any  penalty  or  forfeiture 
clause  covering  a  failure  to  properly  reclaim  the  land."  (Miller  v. 
Noble,  3  L.  D.,  9).  In  the  case  of  Meads  v.  Geiger  (16  L.  D.,  360),  the 
Department  held  (see  syllabus) : 

The  right  of  a  desert  land  entryman,  who  faUs  to  effect  reclamation  within  the 
statutory  period,  to  perfect  his  claims  is  not  defeated  by  the  intervention  of  a  con- 
test, where  from  the  iirst  the  entryman  has  shown  the  utmost  diligence  and  good 
faith,  and  the  default  is  due  to  a  mistake  which  the  entryman  is  engaged  in  rectify- 
ing when  the  contest  is  initiated. 

(See  also  Thompson  v.  Bartholet,  18  L.  D.,  96;  Gage  v.  Atwater,  21 
L.  D.,  211).  Much  less  can  his  right  be  defeated  by  the  intervention  of 
a  contest  when  the  entryman  has  already  completed  reclamation,  prior 
to  the  initiation  of  contest.  The  contestants  in  the  case  at  bar,  how- 
ever, allege  that  Blunt  was  negligent  in  effecting  reclamation  of  the 
land  embraced  in  his  entry.  If  it  were  to  be  conceded  that  such  was 
the  case,  the  Department  has  held,  in  the  contest  case  of  Miller  v.  iN'oble 
(3  L.  D.,  9,  syllabus) : 

Where  the  claimant  was  negligent  in  his  reclamation,  hut  the  defect  was  cured 
hefore  contest,  the  entry  will  not  he  disturhed. 

In  the  case  at  bar  the  contests  were  properly  dismissed  by  your 
office.    Your  decision  is  therefore  affirmed. 
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BEPATMENT— DOUBLE  MIKIMTTM  EXCESS. 

LUBETTA  B.  MeDBUBY. 

A  claim  for  repayment  of  tlonble  minimum  excess  cannot  be  allowed,  if  the  land  at 
date  of  entry  was  properly  rated  at  double  minimum,  though  the  road  opposite 
said  land  was  not  constructed,  and  the  grant  therefor  was  afterwards  forfeited. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  October 
(F.  L.  0.)  5, 1897.  {¥.  W.  C.) 

I  am  in  receipt  of  your  office  letter  "  M  '^  of  June  23, 1897,  reporting 
adversely  upon  the  application  filed  on  behalf  of  Luretta  B.  Medbury 
for  repayment  of  double  minimum  excess  paid  by  Samuel  Medbury 
upon  cash  entries  Nos.  2106  lo  2116,  inclusive,  Bayfield  series,  Wis- 
consin. These  cash  entries  were  made  on  August  7, 1872,  and  Medbury 
paid  at  the  rate  of  two  dollars  and  fifty  cents  per  acre,  the  lands  being 
within  the  primary  limits  of  the  grant  under  the  act  of  May  5,  1864 
(15  Stat.,  66),  to  aid  in  the  construction  of  the  Wisconsin  Central  Bail- 
road.  Sciid  road  was  not  constructed  opposite  the  lands  covered  by 
said  cash  entries,  and  by  the  act  of  March  2, 1889  (25  Stat,  888),  the 
price  of  lands  similarly  situated  was  reduced  to  one  dollar  and  twenty- 
five  cents  per  acre.  The  grant  opposite  this  portion  of  the  road  was 
forfeited  by  the  act  of  September  29,  1890  (26  Stat,  496). 

From  the  above  recitation  it  is  clear  that  at  the  time  Medbury  made 
the  entries  in  question  he  was  properly  charged  two  dollars  and  fifty 
cents  per  acre,  the  lands  being  rated  at  the  double  minimum  price. 

In  the  application  under  consideration  it  is  urged  that  as  the  grant 
opposite  the  lands  in  question  has  been  forfeited,  it  '^has  afterwards 
been  found''  that  the  lands  covered  by  said  entries  are  not  within  the 
limits  of  a  railroad  grant,  and  repayment  should  be  made  under  the  pro- 
visions of  the  second  section  of  the  act  of  June  16, 1880  (21  L.  D.,  287). 
Said  section  provides : 

and  in  all  cases  where  parties  have  paid  donhle-minimnm  price  for  land  which  has 
afterwards  heen  fonnd  not  to  he  within  the  limits  of  a  railroad  land  grant,  the  excess 
of  one  dollar  and  twenty-five  cents  per  acre  shall  in  Ukt  manner  he  repaid  to  the 
purchaser  thereof,  or  to  his  heirs  or  assigns. 

It  has  uniformly  been  ruled  by  this  Department  that  the  proper  con- 
struction of  said  section  makes  the  condition  at  the  time  of  the  entry 
the  criterion  in  determining  the  question  as  to  whether  repayment 
should  be  made  under  said  section. 

The  case  under  consideration  is  in  all  important  particulars  similar 
to  that  of  Byron  Allison  (19  L.  D.,  458),  in  which  it  was  held  that  repay- 
ment of  the  double  minimum  excess  can  not  be  allowed  where  the  land 
was  properly  held  at  that  price  at  the  date  of  its  sale. 

On  the  other  hand,  in  the  case  of  Thomas  Kearney  (7  L.  D.,  29),  repay- 
ment was  allowed  specifically  upon  the  ground  that  at  the  time  Kear- 
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iiey's  entry  was  made  the  land  was  not  within  the  limits  of  a  railroad 
land  grant,  the  same  having  been  forfeited  prior  to  the  making  of  his 
entry, 

The  argument  filed  in  support  of  the  application  under  consideration 
discloses  no  sufficient  reason  for  departing  from  the  previous  adjudica- 
tions of  this  Department,  and  the  application  is  accordingly  denied. 


REPATMBNT—PBICE    OF   I^AND-WITHDRAWAL-DOUBLE    MINIMUM. 

James  S.  Elliott. 

The  line  of  the  Northern  Pacific  road  between  Wallula,  Washington,  and  Portland, 
Oregon,  as  shown  by  the  map  of  general  route  filed  August  13,  1870,  followed 
the  north  bank  of  the  Columbia  River  within  the  Territory  of  Washington,  and 
the  width  of  the  withdrawal  thereon  was  consequently  governed  by  the  pro- 
visions in  the  granting  act  relative  to  the  extent  of  the  grant  where  the  line  of 
road  passed  through  a  Territory ;  and  the  fact  that  the  said  river  was  not  cor- 
rectly located  on  said  map  would  not  affect  the  extent  of  said  withdrawal. 

The  price  of  the  reserved  alternate  sections  falling  within  the  limits  of  the  withdrawal 
made  on  the  general  route  of  the  Northern  Pacific  was,  by  the  terms  of  the  grant 
to  said  company,  fixed  at  double  minimum. 

Repayment  of  alleged  double  minimum  excess  can  not  be  allowed,  if  the  land  at 
date  of  entry  was  properly  rated  at  double  minimum. 

Secretary  Bliss  to  the  Commissioner  of  the  Oeneral  Land  Office^  October 
(F.  L.  0.)  5, 1897.  (F.  W.  0.) 

I  am  in  receipt  of  your  office  letter  '*M"  of  July  2, 1897,  reporting 
adversely  upon  tbe  application  filed  on  behalf  of  James  S.  Elliott  for 
repayment  of  the  double  minimum  excess  paid  on  Oregon  City,  Oregon, 
casb  entry  No.  3268,  covering  the  NVV.  J  of  Sec.  11,  T.  2  S.,  E.  27  E. 

From  your  report  it  appears  that  according  to  the  diagram  on  file 
and  in  use  in  your  office  said  tract  was  at  the  date  of  Elliott's  purchase, 
September  5, 1888,  within  the  limits  of  the  withdrawal  upon  the  map 
of  general  route  of  the  Northern  Pacific  Bailroad  between  Wallula, 
Washington,  and  Portland,  Oregon,  via  the  valley  of  the  Columbia 
Eiver. 

The  grant  for  the  Northern  Pacific  Bailroad,  made  by  the  act  of  July 
2,  1864  (13  Stat.,  365),  is  of 

every  alternate  section  of  public  land,  not  mineral,  designated  by  odd  nnmbers,  to 
the  anionnt  of  twenty  alternate  sections  per  mile,  on  each  side  of  said  railroad  line, 
as  said  company  may  adopt,  through  the  territories  of  the  United  States,  and  ten 
alternate  sections  of  land  per  mile  on  each  side  of  said  railroad  whenever  it  passes 
through  any  State,  etc. 

According  to  the  map  of  general  route  filed  by  said  company  on 
August  13, 1870,  the  line  of  the  road  between  the  points  before  named 
followed  the  Oolumbia  Biver  along  the  north  bank,  and  as  said  river 
formed  the  boundary  line  between  the  then  Territory  of  Washington 
and  the  State  of  Oregon,  the  entire  location  appeared  to  be  within  the 
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Territory  of  Washington,  and  for  that  reason  the  withdrawal  was  made 
upon  said  map  for  forty  miles  in  width  on  each  side  thereof.  It  appears, 
however,  that  upon  said  map  of  general  roate  the  Golambia  Biyer  was 
incorrectly  located;  so  that  if  the  river  be  changed  and  properly  rep- 
resented, and  the  line  of  location  remain  without  regard  to  its  relative 
position  to  said  river,  the  line  of  road  as  located  would,  in  several 
places,  cross  the  river  and  for  a  short  distant:e  be  within  the  State  of 
Oregon.  Opposite  one  of  these  places  where  the  location  would  cross 
the  river  upon  the  principle  above  stated,  the  tract  in  question  lies, 
and  it  is  urged  that  for  the  portion  thus  shown  in  the  State  of  Oregon 
the  limit  should  be  only  twenty  miles  instead  of  forty,  and  as  the  tract 
in  question  is  more  than  twenty  miles  from  the  line  of  general  route, 
the  same  was  incorrectly  included  within  the  limits  of  the  withdrawal 
upon  the  general  route  and  comes  within  the  class  of  lands  for  which 
repayment  is  authorized  by  the  act  of  June  16, 1880. 

From  a  review  of  the  matter  I  am  clearly  of  the  opinion  that  the 
location  was  made  with  respect  to  the  river  without  regard  to  its  actual 
location  by  section,  township,  or  range,  and  that  the  location  of  the 
river,  however  shown,  would  govern  the  intended  general  route  of  the 
road.  This  being  so,  the  entire  line  was  located  within  the  Territory  of 
Washington,  and  it  was  proper  to  establish  a  forty  mile  limit  thereon. 

It  is  further  urged  in  support  of  the  application  that  as  the  line  was 
never  definitely  located  opposite  the  tract  in  question,  the  grant  never 
attached  to  any  specific  tracts,  and  that  consequently  there  was  no 
increase  in  price  in  the  alternate  sections. 

In  answer  to  this,  I  might  say  that  the  sixth  section  of  the  granting 
act,  after  providing  for  the  withdrawal  upon  the  general  route,  declares 
that  the  reserved  alternate  sections  shall  not  be  sold  by  the  govern- 
ment at  less  than  two  dollars  and  fifty  cents  per  acre  when  offered  for 
sale,  thus  increasing  the  price  of  the  even  numbered  sections  included 
within  the  limits  upon  the  map  of  general  route.  The  portion  of  the 
road  opposite  the  tract  in  question  was  never  constructed,  and  the 
price  of  the  even  numbered  sections  was  reduced  to  one  dollar  and 
twenty-five  cents  per  acre  by  the  act  of  March  2, 1889. 

As  before  stated,  Elliott  made  his  purchase  September  5,  1888,  at 
which  time  the  land  was  properly  rated  at  two  dollars  and  fifty  cents 
per  acre,  and  there  is  no  authority  under  the  law  for  granting  the 
application  for  return  of  the  double  minimum  excess. 

The  application  is  accordingly  denied. 
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SUCCESSFUL   CONTESTANT— PREFERENCE    RIGHT-SECOND   ENTRY. 

Wyatt  t?.  Wblls. 

The  right  of  a  snccessfnl  contestant  to  exercifle  the  preferred  right  of  entry  accorded 
by  the  act  of  May  14, 1880,  must  he  determined  by  his  qualification  to  make  such 
entry  at  the  time  he  applies  therefor,  irrespective  of  his  qaalificationa  prior 
thereto. 

Section  2,  act  of  March  2,  1889,  provides  for  the  allowance  of  a  second  homestead 
entry  in  any  case  in  which  tiie  applicant,  prior  to  the  enactment  of  the  statute, 
made  a  homestead  entry,  but  has  not  perfected  title  thereunder,  either  before  or 
since  that  time. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  October 
(F.  L.  C.)  6*,  1897.  (B.  M.  K.) 

This  case  involves  the  N.  J  of  the  SB.  J  and  the  SB.  J  of  the  NE.  J  of 
Sec.  21,  T.  11  N.,  B.  20  B.,  Sacramento  land  district,  California. 

The  record  shows  that  on  January  24,  1889,  Henry  J.  Wells  made 
homestead  entry  of  the  S.  J  of  the  SW.  J,  the  NB.  i  of  the  SW.  J,  and 
the  NW,  J  of  the  SB,  J  of  Sec.  21,  T.  11  N.,  R.  20  B.  A  contest  having 
been  filed  against  this  entry  by  one  James  B.  Gallaner,it  was  canceled 
as  to  the  NW.  J  of  the  SB.  J  thereof,  on  December  30, 1891,  and  there- 
after, on  January  16, 1892,  the  said  Gallaner  made  homestead  entry  for 
the  tracts  in  controversy.  Subsequently  Wells,  the  defendant-respond- 
ent, contested  the  entry  of  Gallaner  on  the  ground  of  uon-compiiance 
with  law,  and  your  office,  on  June  24, 1896,  sustained  the  contest  and 
canceled  the  entry.  Thereafter,  on  July  11, 1896,  William  W.  Wyatt, 
the  plaintiff-appellant,  made  application  to  enter  under  the  homestead 
law  the  tracts  in  controversy,  which  the  local  officers  rejected  for  the 
reason  that  Wells  was  entitled  to  thirty  days  from  the  date  of  notice  of 
the  cancellation  of  Gallaner's  entry  within  which  to  exercise  bis  pref- 
erence right  of  entry.  Three  days  thereafter,  on  July  14, 1896,  Wells 
filed  his  relinquishment  of  his  homestead  entry  above  described,  and  at 
the  same  time  his  application  to  enter  the  land  theretofore  covered  by 
the  entry  of  Gallaiier.  The  local  officers  accepted  the  application  and 
placed  the  entry  of  record.  The  plaintiff  appealed  to  your  office,  and 
on  March  9, 1897,  you  affirmed  the  action  of  the  local  officers;  from 
which  decision  appeal  by  Wyatt  brings  the  case  to  the  Department  for 
consideration. 

The  appellant  contends  that  the  defendant-respondent  was  an  entry- 
man  of  record  at  the  time  of  initiating  contest,  and  remained  so  until 
after  the  cancellation  of  the  entry  of  Gallaner,  and,  as  such,  was  dis- 
qualified Arom  the  exercise  of  a  preference  right  of  entry;  that  when  he 
undertook  to  exercise  such  right  he  was  confronted  by  an  adverse 
claimant  for  the  land;  that  only  in  the  absence  of  an  adverse  claim 
could  he  have  been  permitted  to  have  in  this  manner  segregated  two 
tracts  of  land,  the  one  under  his  homestead  entry  and  the  other  under 
his  preference  right  of  entry;  and  that  such  a  position  is  an  anomalous 
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one  and  unknown  to  the  law  relating  to  the  pnblic  land.  It  is  arged 
that  inasmnch  as  the  plaintiff  was  a  settler  upon  this  land  at  the  date 
of  the  cancellation  of  the  entry  of  Gallaner,  his  rights  attached  eo 
instanti.  It  is  further  urged,  under  the  authority  of  Kewbanks  v. 
Thompson  (22  L.  D.,  490),  that  the  entry  of  Wells  could  not  be  allowed 
in  any  instance.  Per  contray  the  defendant-respondent  insists  that 
having  brought  a  contest,  and  having  succeeded  in  cancelling  the  entry 
of  Gallaner,  he  was  entitled  to  a  preference  right  of  entry;  that  his 
qualification  prior  to  the  time  that  he  sought  to  exercise  the  right  of 
entry  has  nothing  to  do  with  the  case;  that  when  he  made  said  appli- 
cation to  exercise  a  preference  right  of  entry  under  the  act  of  May  14, 
1880,  he  was  qualified  in  all  respects  to  make  such  entry;  and  that  the 
case  is  in  all  essential  respects  similar  to  one  who  as  a  minor  files  a 
contest  against  an  existing  entry  and  secures  the  cancellation  thereof, 
and  who,  when  he  makes  his  application  to  enter  the  tract,  has  reached 
his  majority. 

The  syllabus  of  the  case  of  Newbanks  i^.  Thompson,  supra^  cited  by 
counsel,  is  as  follows: 

A  party  who  settles  on  laud  covered  by  the  entry  of  another,  under  an  agreement 
with  the  prior  en  try  man  that  such  entry  shall  be  relinquished  for  his  benefit^  acquires 
no  right  as  a  settler  as  against  the  intorvoning  entry  of  another,  made  on  the  relin- 
quishment of  the  prior  entry,  if  he  fails  to  secure  the  release  of  said  land^  through 
contest,  or  in  the  manner  agreed  upon. 

The  right  to  make  a  second  homestead  entry  under  section  2,  act  of  March  2, 1889, 
can  not  be  invoked  for  the  protection  of  a  settler  who  at  the  time  of  his  settlement 
has  an  entry  of  record  for  another  tract. 

On  page  493  in  said  case  it  was  said,  speaking  of  the  second  section 
of  the  act  of  March  2, 1889  (25  Stat,  854) : 

It  was  not  intended  by  said  act  to  allow  an  entryman  while  his  entry  is  of  record 
to  lay  claim  to  another  tract  under  the  settlement  laws  ....  He  can  not  by  an 
entry  for  one  tract  and  a  settlement  on  another  seggregate  both  from  the  public 
domain. 

I  am  unable  to  see,  however,  in  what  way  that  case  controls  the  one 
at  bar.  It  would  be  manifestly  improper,  as  that  decision  correctly 
holds,  to  allow  a  man,  by  entry  and  settlement  upon  different  tracts, 
to  segregate  the  one  and  appropriate  the  other  irom  the  public  domain. 
This  would  be  opposed  to  the  spirit  of  the  homestead  law.  The  facts 
in  the  case  at  bar  present  an  entirely  different  case.  Wells's  entry 
segregated  the  land  covered  thereby,  and  his  preference  right  of  entry 
precluded  the  land  covered  thereby  from  entry  by  any  other  for  a  period 
of  thirty  days,  and  thereafter,  in  a  sense,  reserved  that  from  entry;  but 
this  last  was  a  right  guaranteed  by  the  act  of  May  14, 1880,  and  it 
seems,  under  the  authorities,  would  have  reserved  the  land  in  behalf  of 
a  person  whose  qualifications  were  not  known.  When  Wells  applied 
to  exercise  his  preference  right  he  had  relinquished  the  former  entry, 
and  under  the  second  section  of  the  act  of  March  2, 1889,  was  entitled 
tp  make  entry  of  the  laud  in  question. 
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Whilst  the  case  of  Dowinan  v.  Moss  (19  L.  D.,  526)  held,  in  speaking 
of  this  section,  *4t  was  not  intended  to  allow  those  who  made  entry 
before  the  approval  of  the  act  to  relinquish  it  and  make  a  new  entry," 
this  holding  has  since  been  overrnled  and  set  aside  by  the  case  of 
Hertzke  v.  Henermond  (25  L.  D.,  82),  and  it  was  said  therein  that  such 
holding  in  the  case  of  Dowman  v.  Moss  was  obiter  dictum  and  would 
not,  therefore,  be  followed.  Acting  Secretary  Byan  said,  in  speaking 
of  said  second  section: 

I  bare  no  hesitation  in  conolading  that  it  provides  for  the  allowance  of  second 
homestead  entry  in  any  case  in  which  the  applicant,  prior  to  the  enactment  of  the 
statate,  made  entry  nnder  the  homestead  law  bat  has  not  perfected  title  thereander, 
either  before  or  since  that  time. 

The  decision  appealed  from  is  affirmed. 


PRACTICE-TOWNSITE-SiniVEY-PUBLIC  PABK. 

City  op  KiNapiSHEB  v.  Whipple  et  al. 

The  action  of  townsite  trustees,  in  the  disposition  of  town  lots,  may  be  reviewed  by 
the  Commissioner  of  the  General  Land  Office  nnder  the  rnles  governing  contests 
before  the  local  land  offices. 

The  act  of  May  14, 1890,  empowers  townsite  trastees  in  Oklahoma  to  approve  sur- 
veys of  townsites  made  prior  thereto;  and  the  limitation  as  to  the  acreage  that 
may  be  included  in  a  public  park,  nnder  section  22,  act  of  May  2, 1890,  is  not 
applicable  to  a  survey  so  adopted. 

A  survey  of  a  townsite,  made  by  the  provisional  authorities  of  a  municipality,  be- 
comes operative  from  and  after  its  execution  and  approval  by  said  authorities, 
when  subsequently  adopted  by  the  townsite  trustees  after  entry. 

The  law  applicable  to  townsites  contemplates  a  survey  of  the  land  into  lots  and 
blocks  before  deeds  may  be  given. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  October 
(F.  L.  C.)  7, 1897.  (G.  C.  li.) 

This  case  involves  twenty-seven  and  one  half  acres,  being  a  part  of 
the  8.  i  of  Sec.  15,  T.  16  K,  R.  7  W.,  I.  M.,  and  is  now  a  part  of  the 
city  of  Kingfisher^  Oklahoma,  having  been  entered  for  municipal  pur- 
X>o8es  by  townsite  board  ^N'o.  3^  on  August  5, 1890.  The  tract  is  known 
as  Oklahoma  Park. 

It  appears  that  certain  persons — namely,  E.  D.  Whipple,  James  A. 
Morris,  Joseph  Kaufman,  James  A.  Seese,  W.  D.  Ooruelius,  William 
Kinman,  William  Savage,  and  Marion  Moxley — settled  on  different 
parts  of  said  park  duriug  the  spring  and  summer  of  1889,  and  in  1890, 
after  the  land  had  been  entered  for  town  purposes,  made  application  for 
deeds.  Townsite  board  "No,  6  allowed  the  applications  of  all  the  parties 
above  named,  except  those  of  William  E.  Savage  and  James  A.  Seese, 
which  the  board  denied  because  it  was  not  shown  that  either  of  them 
was  occupying  the  land  at  date  when  the  land  was  entered  for  townsite 
purposes.  As  respects  the  other  applicants,  the  board  found  that  they 
were  each  occupying  their  claims  when  the  land  was  surveyed,  and  also 
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when  the  townsite  board  set  apart  the  land  for  a  park,  etc.  Savage  and 
Seese  appealed,  and  your  office,  by  decision  dated  January  21,  1897, 
affirmed  the  action  of  the  board  with  respect  to  the  applications  of  the 
two  appellants,  but  reversed  that  action  as  to  all  the  other  applicants, 
thus  holding  that  none  of  them  was  entitled  to  the  deeds  applied  for. 
From  that  action  all  the  applicants,  except  Joseph  Kaufman,  have 
appealed  to  this  Department. 
The  appeal  alleges  the  following  principal  grounds  of  error; 

1.  In  reversing  the  action  of  the  board  of  trustees  as  to  Whipple, 
Morris,  Cornelius,  Kinman  and  Moxley,  in  the  absence  of  any  appeal 
from  said  decision  iuvolving  the  rights  of  said  defendants,  and  in 
assuming  the  power  and  jurisdiction  to  pass  upon  any  of  the  rights  of 
the  defendants  other  than  W.  £.  Savage  aud  James  A.  Seese,  who 
alone  appealed. 

2.  In  holding  that  the  improvements  on  the  several  lots  were  made 
by  defendants  with  knowledge  that  the  land  they  respectively  settled 
upon  had  been  set  apart  for  a  park  by  the  inhabitants  of  said  village, 
and  erred  in  drawing  such  conclusion  from  the  agreed  statement  of 
fact. 

3.  In  holding  that  the  inhabitants  of  Lisbon  (now  Kingfisher)  set 
apart  the  land  included  in  Oklahoma  Park  for  park  purposes,  and  in 
holding  that  they  had  the  right  to  do  so. 

4.  In  holding  that  when  the  townsite  board  "So.  3,  accepted  the  sur- 
vey of  said  townsite  of  Lisbon  (now  Kingfisher),  said  survey  became 
operative  from  May  7, 1889. 

5.  In  holding  that  townsite  boards  are  limited  to  issuing  deeds  for 
lots  only,  and  cannot  issue  them  until  the  land  has  been  surveyed  and 
platted  into  blocks,  lots,  streets  and  alleys. 

It  appears  that  the  inhabitants  of  Lisbon  (now  Kingfisher)  caused  to 
be  surveyed  and  platted  into  blocks,  lots,  streets  aud  alleys  for  town- 
site  purposes  the  S.  i  of  said  section  15,  the  survey  being  completed 
May  7, 1889;  on  that  day  the  authorities  of  the  town  passed  a  resolu- 
tion designating  and  setting  apart,  in  addition  to  that  marked  on  said 
plat  for  park  purposes,  the  following: 

All  lots  and  part  of  lots  on  blocks  56,  67,  58,  59,  60,  81,  82,  83,  84,  85,  86,  and  87 
lying  east  of  the  top  of  the  high  bank  on  the  west  side  of  **  Uncle  John^s  Creek," 
for  a  city  park  to  be  known  as  '' Oklahoma  Park/' 

The  authorities  of  Lisbon  changed  the  name  of  the  village  to  ^<  King- 
fisher," and  thereafter  (August  5, 1890,)  entered  the  S.  i  of  said  Sec.  15. 
The  plat  made  by  the  inhabitants  of  Lisbon,  which  designated  Okla- 
homa Park  as  part  of  said  town,  was  adopted  by  said  townsite  board 
as  the  correct  plat  of  the  town  under  its  new  name. 

The  several  applicants  applied  for  parts  of  the  land  covered  by  the 
park,  the  description  being  by  metes  and  bounds.  The  decision 
appealed  from  contains  these  descriptions  and  it  is  unnecessary  here 
to  re-describe  them. 
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On  March  7, 1891,  tho  village  of  Kingfisher  filed  a  protest  before 
townsite  board  iN^o.  3  against  issuing  deeds  to  any  of  the  applicants  for 
any  part  of  said  park,  because  the  lands  embraced  in  the  lots  applied 
for  was  set  apart  as  a  public  park  in  the  original  survey  of  the  city  of 
Lisbon;  that  the  plat  was  approved  by  the  townsite  trastees;  that  the 
tracts  applied  for  were  a  part  of  the  land  reserved  as  a  public  park 
long  before  claimants  or  any  of  them  made  any  claim  to  it. 

A  hearing  was  ordered,  and  upon  the  day  fixed  the  city  of  Kingfisher 
refused  to  deposit  with  the  disbursing  officer  of  the  board  one  day's 
expenses  of  the  trial,  and  for  that  reason  the  city  was  held  to  be  in 
default.  No  appeal  was  taken  from  that  action,  but  your  office,  on 
April  28, 1894,  modified  said  decision,  and  directed  that  the  plat  of  the 
city  be  so  modified  that  the  area  of  the  park  should  not  be  less  than 
ten,  nor  more  than  twenty,  acres.  Thereupon,  the  applicants  for  the 
lots  appealed  to  this  Department.  On  this  appeal  the  action  of  your 
office  was  modified,  and  without  decidiug  upon  the  merits  of  the  case, 
the  same  was  returned,  with  directions  that  the  village  of  Kingfisher  be 
allowed  to  submit  proof  in  support  of  its  protest.    (311  L.  and  B.,  118.) 

On  January  10, 1896,  the  village  of  Kingfisher  and  the  claimants  to 
the  lots  filed  with  the  townsite  board  No.  6  an  agreed  statement  of 
facts,  and  submitted  the  same  as  the  testimony  in  the  case;  this 
resulted  in  the  action  of  the  board,  and  of  your  office,  above  set  out, 
from  which  the  appeal  herein  was  taken.  This  agreed  statement  of 
facts  is  fully  set  out  in  your  said  office  decision,  and  need  not  here  be 
repeated. 

From  these  facts,  it  can  not  be  claimed  that  any  of  appellants  settled 
upon  or  improved  the  land  prior  to  the  survey,  platting  or  dedication 
of  the  land  covered  by  the  park  by  the  municipal  authorities  of  Lisbon. 
That  survey  wa«  completed  May  7, 1889,  and,  as  before  seen,  adopted 
by  the  townsite  board  after  the  land  was  regularly  entered  for  townsite 
puri)08es,  and  given  a  new  name. 

Appellants  in  their  first  assignment  of  error  complain  that  your  office, 
without  any  appeal,  reversed  the  action  of  the  townsite  board  as  to  cer- 
tain of  the  claimants.  It  is  insisted  that  your  office  was  without  power 
or  jurisdiction  to  take  such  action. 

In  townsite  cases,  where,  under  the  statute,  townsite  boards  are 
given  power  to  dispose  of  town  lots,  their  action  may  be  reviewed  by 
your  office  under  rules  prescribed  for  contests  before  registers  and 
receivers  of  local  land  offices.  See  Begulations  for  Oklahoma  Town- 
sites,  19  L.  D.,  334. 

Bule  48  of  Practice  provides  that:  ^^In  case  of  failure  to  appeal  firom 
the  decision  of  local  officers,  their  decision  will  be  considered  final  as  to 
the  facts  in  the  case,  and  will  not  be  disturbed  by  the  Commissioner 
only  as  follows : 

1.  When  fraud  or  gross  irregularity  is  suggested  on  the  face  of  the 
papers. 
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2.  When  the  decision  is  contrary  to  existing  laws  and  regalations,"  etc. 

In  this  case  the  facts  are  not  disputed — indeed,  they  are  agreed  to; 
but  your  office  dissents  from  the  opinion  of  the  townsite  board  as  to  the 
correct  conclasion  to  be  derived  from  the  agreed  statement  of  fact. 
The  board  found  that  certain  of  the  appellants  had  settled  upon  the 
land  before  the  same  was  dedicated  by  the  provisional  anthorities  ot 
Lisbon  as  a  park.  Your  office  dissents  from  that  finding — ^holding  that 
the  agreed  statement  of  facts  does  not  support  it. 

When  the  facts  are  agreed  to,  as  in  this  case,  your  office  undoubtedly 
has  the  power  to  correct  any  erroneous  conclusion  which  the  local 
officers  or  townsite  boards  may  gather  from  such  facts.  As  before  seen, 
your  office  did  not  err  as  to  those  conclusions;  and  this  is  all  that  need 
be  said  as  tiO  the  second  ground  of  error. 

It  is  insisted  in  the  3d  and  4th  specifications  that  the  authorities  of 
Lisbon,  now  Kingfisher,  had  no  authority  to  set  apart  the  land  for  park 
purposes,  and  that  it  was  error  to  hold  that  when  on  August  5, 1890, 
the  townsite  board  (No.  3)  accepted  the  survey  of  the  Lisbon  townsite, 
the  same  became  operative  from  May  7, 1889. 

The  Ist  section  of  the  act  of  May  14,  1890  (26  Stat.,  109),  relating  to 
townsite  entries  in  Oklahoma,  empowers  the  Secretary  of  the  Interior 
to  provide  regulations  for  the  government  of  townsite  trustees  in  the 
execution  of  their  trust, 

including  the  survey  of  the  land  into  streets,  alleys,  sqnares,  blocks,  and  lots  when 
necessary,  or  the  approval  of  such  survey  as  may  already  have  been  made  by  the 
inhabitants  thereof. 

This  statute  clearly  implies  that  when  an  entry  of  lands  for  townsite 
purposes  shall  have  been  made,  the  trustees  may  adopt  any  survey  of 
the  lands  into  lots,  blocks,  etc.,  which  may  already  have  been  made  by 
the  inhabitants  of  the  townsite.    Circular,  May  24, 1890, 10  L.  D.,  604« 

The  act  of  May  2,  1800  (26  Stat,  81),  which  makes  provisions  for  a 
temporary  government  of  Oklahoma,  etc.,  provides  in  its  22d  section: 

That  hereafter  all  surveys  for  townsites  in  said  Territory  shall  contain  reserva- 
tions for  parks  (of  substantially  equal  area,  ii  more  than  one  park),  and  for  schools 
and  other  public  purposes,  embracing  in  the  aggregate  not  less  than  ten  nor  more 
than  twenty  acres,  and  patents  for  such  reservations  to  be  maintained  for  such  pur- 
poses shall  be  issued  to  the  towns,  respectively,  when  organized  as  municipalities. 

Considering  these  statutes  together,  it  was  the  evident  intent  of  Con- 
gress to  limit  the  acreage  for  parks  and  schools  to  twenty  acres  upon  all 
townsites,  when  necessary  surveys  of  the  lands  embracing  them  were 
made  after  May  2, 1890;  but  under  the  1st  section  of  the  actof  May  14, 
1890  {8upra)y  power  was  given  to  the  trustees  to  approve  such  surveys 
of  lands  for  townsite  purposes  as  may  already  have  been  made  by  the 
provisional  authorities  of  the  municipalities;  and,  if  such  prior  surveys 
show  that  a  reservation  for  park  purposes  in  excess  of  twenty  acres  had 
been  made,  the  plat  of  the  townsite  would  nevertheless  not  be  disturbed 
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on  that  accoant.  Adams  et  al.  v.  City  of  Guthrie,  19  L.D.,  43;  name  (on 
review)  300  L.  and  li.,  397. 

In  sach  case  the  sarvey  becomes  operative  from  and  after  its  execn- 
tion  and  approval,  when  sabseqaently  adopted  by  the  townsite  trns- 
tees,  after  entry. 

As  before  seen,  the  survey  of  the  land  in  controversy  was  completed 
and  approved  by  the  provisional  government  of  Lisbon,  May  7, 1889, 
and  from  what  is  above  said  became  operative  and  legal  from  that  date. 

It  appears  that  the  land  in  controversy  has  not  been  surveyed  into 
lots,  etc.,  the  applicants  applying  for  their  claims  under  descriptions 
by  metes  and  bounds.  The  laws  applicable  to  townsites  contemplate  a 
sarvey  into  lots,  blocks,  etc.,  before  deeds  may  be  given. 

For  reasons  hereinbefore  given,  the  decision  appealed  from  is 
affirmed. 


MISSION  LANT>S-An:  OF  MARCH  «,  ISSS-OCCUPANCT. 

NoBTHEBN  Pacific  R.  R.  Co.  et  al.  v.  St.  Joseph  Roman  Cath- 
olic Mission. 

The  confirmation  of  title  to  mission  lands  under  the  act  of  March  2,  1853,  is  limited 
to  the  lands  actually  used  and  occupied  in  the  maintenance  of  tlio  mission  at  the 
date  of  the  passage  of  the  act;  but,  in  determining  the  extent  of  such  occu- 
pancy, the  apparent  necessities  of  the  mission  at  said  date  may  be  considered, 
in  the  absence  of  positive  evidence  as  to  the  actual  boundaries  of  the  land  so 
used  and  occupied. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office  July 
(W.  V.  D.)  i^,  1897.  (F.  W.  C.) 

The  Northern  Pacific  Railroad  Company,  Willis  Smith  and  the  St. 
Joseph  Roman  Catholic  IVIission  have  appealed  from  your  office  decision 
of  April  22, 189G,  in  the  matter  of  the  case  of  the  Northern  Pacific  Rail- 
road Company  et  aL  v.  the  St.  Joseph  Roman  Catholic  Mission,  involv- 
ing lots  1,  2,  3  and  4,  the  N.  i  of  the  KB.  i  and  the  8W.  i  of  the  NE.  J 
of  Sec.  13,  T.  12  K,  R.  16  B.;  the  E.  J  of  the  NW.  i  and  lots  1  and  2  of 
Bee.  18;  and  the  SE.  i  of  the  SW.  J  of  Sec.  7,  T.  12  N.,  R.  17  E.,  North 
Takima  land  district,  Washington,  in  which  decision  you  awarded  lot 
1  of  Sec.  13,  amounting  to  54.79  acres,  to  the  Mission,  rejected  the 
claim  of  the  Northern  Pacific  Railroad  Company  to  the  tracts  in  the 
odd  numbered  sections,  and  rejected  the  application  to  enter  presented 
by  Willis  Smith,  as  to  lot  1  of  section  13,  which  had  been  awarded  to 
the  Mission,  and  hold  for  allowance  the  application  of  Charles  Kinne 
as  to  the  E.  i  of  the  N  W.  J  and  lots  1  and  2  of  Sec.  18,  T.  12  N.,  R.  17  B. 

This  matter  was  before  considered  in  departmental  decision  of  Octo- 
ber 9, 1894  (19  L.  D.,  196),  and  is  again  before  this  Department  as  the 
result  of  the  proceedings  therein  directed  to  be  taken. 
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The  following  statement  of  facts  is  taken  from  said  opinion,  to  wit: 

The  claim  of  the  church  is  based  apon  the  act  of  March  2,  1853  (10  Stat.,  172), 
entitled  ''An  act  to  establish  the  territorial  government  of  Washington/'  which  act 
contains  a  proviso  in  the  first  section  as  follows : 

''That  the  title  to  the  land,  not  exceeding  six  hundred  and  forty  acres,  now  occu- 
pied as  missionary  stations  among  the  Indian  tribes  in  said  Territory,  or  that  may 
have  been  so  occupied  as  missionary  stations  prior  to'  the  passage  of  the  act  estab- 
lishing the  Territorial  government  of  Oregon,  together  with  the  improvements 
thereon,  be,  and  is  hereby  confirmed  and  established  to  the  several  religions  societies 
to  which  said  missionary  stations  respectively  belong.'' 

Township  12  N.,  R.  17  £.,  was  surveyed  between  June  24,  and  July  4,  1867,  and 
the  plat  of  survey  was  approved  by  the  surveyor-general  October  27,  following,  and 
your  office  decision  states  that  the  mission  claim  is  not  laid  down  upon  the  plat  nor 
mentioned  in  the  field  notes  pertaining  to  said  survey. 

Township  12  N.,  R.  16  E.,  was  surveyed  between  November  2,  and  6, 1872,  and  the 
plat  of  survey  was  approved  by  the  surveyor-general  July  16,  1873. 

Your  office  decision  states  that  the  mission  improvements  are  mentioned  in  the  field 
notes  of  this  survey  as  being  on  the  south  side  of  section  13,  and  are  shown  by  the 
plat  to  be  on  lot  1,  of  said  section. 

On  November  15,  1878,  the  right  Rev.  A.  M.  A.  Blanchett,  bishop  of  Nesqually, 
filed  an  application  on  behalf  of  the  Roman  Catholic  church  for  the  issuance  of 
patent  to  him  as  trustee  for  the  church,  for  lands  embraced  in  the  St.  Joseph  Cath- 
olic Mission  Station,  the  same  being  described  by  metes  and  bounds,  evidently 
intended  to  embrace  about  six  hundred  and  forty  aores,  including  the  land  covered 
by  the  mission  buildings. 

This  application  was  supported  by  affidavits  alleging  that  the  mission  was  estab- 
lished prior  to  and  existing  at  the  date  of  the  passage  of  the  act  of  March  2,  1853 
(supra). 

Prior  to  the  filing  of  this  application  claims  had  been  filed  under  the  homestead 
and  pre-emption  laws  embracing  nearly  the  entire  tract  covered  by  the  church's 
application.    On  some  of  these  claims  proof  had  been  made  and  final  entries  allowed. 

On  August  20,  1883,  Aegiduis  Juuger,  the  then  bishop  of  Nesqually,  relincjuished 
the  claim  of  the  church  to  certain  lands  covered  by  its  application  which  lands  were 
embraced  in  the  entries  of  one  Timothy  Lynch  and  Antony  Herke.  Acting  upon 
said  relinquishment  patents  issued  upon  said  entries. 

The  claim  of  the  Northern  Pacific  Railroad  Company  to  the  portion  of  the  land 
covered  by  the  church's  application,  designated  by  odd  numbers,  is  based  upon  the 
fact  that  said  lands  are  within  the  primary  limits  of  its  grant,  as  shown  by  the  map 
of  general  route  of  the  branch  line  filed  June  11,  1879,  and  the  definite  location 
shown  upon  the  map  filed  May  24,  1884. 

On  January  23,  1887,  the  company  listed  on  account  of  its  grant,  the  SW.  ^  SE.  ^ 
and  SE.  i  S W.  i.  Sec.  7,  T.  12  N.,  R.  17  E. ;  the  W.  i  of  the  NW.  i  and  lots  3  and  4, 
Sec.  13,  T.  12  N.,  R.  16  E. 

On  October  1,  1878,  Jean  Baptiste  Raiberti,  a  Catholic  priest,  made  homestead 
entry  for  the  E.  i  NW.  i  and  lots  1  and  2,  Sec.  18,  T.  12  N.,  R.  17  £.,  against  which 
Charles  Kinne  filed  affidavit  of  contest  on  September  19,  1887,  alleging  abandon- 
ment, upon  which  trial  was  had  October  27,  1887,  the  decision  of  the  local  officers 
being  in  favor  of  the  contestant. 

The  papers  were  forwarded  to  your  office  January  27, 1888,  but  before  any  action 
was  taken  thereon,  to  wit,  on  October  26,  1888,  Raiberti  relinquished  his  entry  and 
the  same  was  canceled  upon  the  records.  It  is  by  reason  of  said  contest  that  Kinne 
on  July  18, 1889,  applied  to  make  homestead  entry  of  said  land  olaiming  the  rights 
accorded  a  successful  contestant. 

On  June  27,  1878,  Joseph  M.  Caruana  filed  a  pre-emption  declaratory  statement 
embracing  lots  1,  2,  3  and  4,  Sec.  13,  T.  12  N.,  R.  16  E.,  and  August  29, 1879,  he  made 
proof  and  payment  for  the  land« 
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On  October  26,  1888,  he  relinqnisbed  bis  claim  to  tbe  land,  not  wisbiug  to 
antagonize  the  claim  of  the  church,  with  which  he  appears  to  have  been  connected, 
and  npon  said  relinquishment  your  office  decision  cancels  his  entry. 

On  June  11, 1889,  Smith  applied  to  enter  said  land  and  it  is  on  account  of  said 
application  that  he  claims  the  right  now  urged  before  this  Department. 

It  is  clear  that  the  claim  of  the  church,  if  entitled  to  the  benefits  of  the  act  of 
March  2,  1853,  is  superior  to  the  claim  asserted  by  the  other  parties,  and  it  is  first 
necessary  to  determine  the  rights  of  the  church  under  its  application. 

On  March  26,  1889,  Bishop  Junger  wade  formal  application  for  the  issuance  of 
patent  for  the  lands  embraced  in  the  mission  application  and  gave  notice,  by  publi- 
cation, of  his  intention  to  submit  proof  to  establish  the  validity  of  the  mission's 
claim. 

At  the  appointed  time  all  parties  appeared,  the  only  testimony  olSered  being  that 
on  behalf  of  the  mission's  claim,  which  consisted  largely  of  the  depositions  of 
persons  in  distant  places,  taken  under  commissions  duly  issued. 

The  t'Cstimony  is  extremly  meager  and  being  generally  of  persons  connected  with 
the  church  is  presumed  to  be  the  most  favorable  that  could  be  offered  in  support  of 
its  claim. 

It  appears  that  two  priests,  acting  under  the  direction  of  the  bishop  of  Nesqually, 
in  April,  1852,  at  the  request  of  the  Yakima  Indians,  established  a  mission  npon  the 
land  in  question,  which  seems  to  have  been  regularly  maintained  for  the  purposes 
intended  from  that  time  until  1855,  when  an  Indian  war  occurred  and  the  mission 
buildings  were  burned. 

It  was  not  until  about  1866  that  the  mission  was  again  established,  when  new 
buildings  were  erected  npon  the  site  of  those  destroyed  in  1855  and  the  place  seems 
to  have  since  been  continuously  used  as  a  mission  station  to  tbe  date  of  tbe  hearing. 

There  does  not  appear  to  have  ever  been  any  survey  of  the  mission  claim  approved 
by  the  surveyor  general,  but  the  church  claim  was  duly  filed  with  the  register  and 
receiver  and  the  surveyor  general  as  early  as  June,  1868,  and  in  1871  the  register  of 
the  district  land  office  issued  a  certificate  setting  forth  ''  that  all  necessary  papers 
to  complete  the  title  of  the  St.  Joseph  Mission  on  the  Attanum  river  had  been  filed 
in  this  office,  and  all  that  is  wanting  is  the  survey  of  the  land,''  etc. 

In  1872,  prior  to  the  survey  of  the  township,  the  bishop  of  Nesqually  had  a  survey 
made  of  the  mission  claim,  and  prior  to  the  approval  of  the  official  plat  of  survey 
filed  a  copy  of  the  same,  accompanied  by  the  field  notes,  in  the  office  of  the  surveyor 
general,  with  a  request  that  the  case  be  delineated  npon  the  official  plat  of  survey 
when  filed,  ^wd  papers  seem  to  have  been  mislaid  in  the  office  of  the  surveyor  gen- 
eral, and  were  not  discovered  until  afber  the  presentation  of  the  application  for 
patent  in  1878  by  Bishop  Blanchett. 

When  this  matter  was  before  considered  by  your  office  the  opinion 
-was  expressed  that  the  act  of  1853  was  intended  to  confirm  to  the 
religions  societies  640  acres  surrounding  the  Mission,  if  such  an  amount 
could  be  found  free  from  other  claims,  without  regard  to  the  actual 
occupancy  of  the  whole  of  the  same. 

After  a  careful  review  of  the  matter,  however,  your  office  decision 
was  reversed,  and  it  was  held 

that  the  confirmation  made  by  the  act  of  1853,  on  account  of  mission  claims,  must 
be  restricted  to  the  land  actually  used  and  ocoapied  in  the  maintenance  of  the  same 
at  the  time  of  the  passage  of  said  act. 

Tour  office  was  therefore  directed  to 

cause  any  inquiry  to  be  made  in  the  best  proper  manner,  to  ascertain  the  lands 
actually  occupied  by  the  St.  Joseph  Roman  Catholic  Mission  on  March  2, 1853,  of 
which  survey  should  be  regularly  made,  and  upon  the  approval  of  the  same  by  the 
surveyor  general,  patent  may  issue  thereon  to  the  bishop,  in  trust  for  the  church. 
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now  appears  that,  acting  upon  this  direction,  the  surveyor  general 
of  the  State  of  Washington  was,  by  your  office  letter  ^^F"  of  December 

27, 1894, 

directed  to  ascertaiii  the  lands  occupied  and  need  at  the  date  named,  and  for  that 
puq>o6e  yon  will  dtdy  advise  the  Mission  authorities  and  any  other  interested  parties 
of  the  action  of  the  Secretary  and  fix  a  date  upon  which  they  may  be  heard  in  the 
matter. 

The  case  was  heard  before  the  surveyor  general  from  March  18  to  22, 
1895.  The  only  testimony  offered  at  this  hearing  of  those  professing 
to  have  any  actaal  knowledge  of  the  condition  of  affairs  on  March  2, 
1853,  was  that  of  several  Indians,  presented  on  behalf  of  the  Mission, 
whose  testimony  tends  to  show  that  a  fence  was  constructed  enclosing 
the  lands  occupied  by  the  Mission.  The  fence  as  described  by  them 
and  established  by  the  surveyor  general  in  the  plat  which  accompanies 
the  record,  would  enclose  about  240  acres,  or  a  little  less  than  one  half 
of  the  actual  claim  of  the  Mission.  The  existence  of  such  a  fence  in 
the  fall  of  1855  or  the  spring  of  1856  is  testified  to  by  another  witness, 
one  Ker,  offered  on  behalf  of  the  Mission.  As  against  the  existence  of 
such  fence  the  testimony  of  two  Indians  is  offered  by  the  protestants; 
also  the  testimony  of  a  number  of  white  witnesses,  to  the  effect  that  at 
the  time  of  the  Indian  War  in  1855  there  was  no  evidence  of  the  exist- 
ence of  such  fence.  The  depositions  of  the  Catholic  priests  Ghirouse 
and  De  Herbomez,  who  established  the  Mission,  are  also  made  a  part 
of  the  rec^ord. 

The  undisputed  testimony  shows  that  the  building  now  occupying 
about  the  center  of  lot  1 ,  Sec.  13,  T.  12  N.,  B.  16  E.,  is  located  on  the  site 
of  the  old  Mission  chapel,  around  which  were  the  original  enclosures; 
which  enclosures  are  variously  estimated  to  contain  all  the  way  from 
two  or  three  to  ten  or  fifteen  acres.  The  original  improvements  con- 
sisted of  a  log  dwelling  and  church  and  some  outhouses  and  a  small 
patch  of  cultivated  land.  It  is  further  shown  that  in  the  spring  of 
1853  the  priests  had  about  a  dozen  cattle  and  a  dozen  head  of  horses. 

After  carefully  reviewing  the  testimony  in  detail,  the  surveyor  gen- 
eral, in  his  opinion,  states: 

It  is  admitted  that  they  had  enclosed  around  the  Mission  buildings  from  ten  to 
fifteen  acres.  It  is  also  admitted  that  they  raised  hay  and  grain,  had  milk  cow,  or 
cows,  horses,  pigs  and  chickens.  It  is  fair  to  assume  that  they  had  pens,  oorralft, 
pastures,  etc.,  for  such,  some  of  which  is  admitted  by  the  adverse  testimony.  If 
they  wintered  the  twenty  four  head  of  cattle  and  horses,  the  priests  testify  to  have 
had  on  March  2,  1853,  and  if  one  acre  would  winter  feed  two  head,  which  would  be 
a  fair  estimate  with  their  crude  methods  of  farming,  this  alone  would  take  twelve 
or  thirteen  acres. 

It  seems  to  me,  therefore,  that  an  occupancy  of  about  twenty  five  acres  on  March 
2, 1853,  by  the  Mission,  would  be  a  just  and  equitable  allowance.  I  therefore  decide 
that  the  Mission  is  entitled  to  all  the  land  lying  in  lot  I  of  Sec.  IS,  T.  12  K.,  R.  16  £., 
lying  south  of  a  line  parallel  to  the  north  line  of  said  lot,  and  fifteen  chains  south 
thereof,  containing  about  twenty  five  acres  more  or  less. 

This  is  rather  an  arbitrary  division,  but  the  building  which  now  occupies  about 
the  center  of  this  twenty  five  acre  tract  was  located  by  Mr.  George  C.  Mills,  and  is 
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recognized  in  the  testimony  as  being  on  the  site  of  the  old  Mission  chapel,  around 
which  the  enclosares  certainly  were  located. 

It  is  impossible  to  fix  this  more  definitely  from  the  Indian  testimony,  as  they  show 
the  fences  by  marks  npon  a  map,  Exhibit  (A),  made  ofi-hand  without  scaling  any 
distances,  etc.,  all  of  which  their  ignorance  would  incapacitate  them  iVom  doing. 
Again,  to  fix  this  more  definitely  would  cost  more  than  the  land  is  worth. 

Upon  appeal  your  office  decision  of  April  22, 189G,  held,  as  before 
stated,  increasing  the  allowance  on  account  of  tbe  Mission  to  the  entire 
lot  1  of  section  13,  and  afterwards  adjasting  the  several  claims  to  the 
balance  of  the  land  involved. 

In  yoar  office  decision  it  is  stated: 

Under  the  strict  construction  of  the  iustmctions  of  the  Department  of  October  9, 
1894,  directing  the  investigation,  giving  the  mission  the  benefit  of  the  highest  esti- 
mate of  the  acreage  enclosed  in  1853,  it  would  be  entitled  to  only  fifteen  acres,  but 
since  the  priests  testify  that  they  had  at  the  mission  about  twenty  four  head  of  stock 
(cattle  and  horses),  I  am  of  the  opinion  that  they  should  be  awarded  also  sufiicieut 
land  to  furnish  grazing  and  hay  for  such  stock,  and  that  the  remainder  of  lot  1,  a 
little  less  than  forty  acres,  is  not  too  much  to  corral  and  support  twenty  four  head 
of  cattle  and  horses. 

It  is  of  coarse  first  necessary  to  determine  the  lands  to  be  awarded 
to  the  Mission  under  the  act  of  1853,  and  as  stated  in  the  previous 
decision  of  this  Department: 

It  is  unnecessary  to  refer  to  the  rights  of  the  other  parties  to  this  controversy 
further  than  the  direction  that  their  claim,  so  far  as  in  conflict  with  the  award 
herein  made  on  account  of  the  Mission  claim,  must  be  canceled. 

Since  the  decision  of  this  Department  last  referred  to,  restricting  the 
claim  on  account  of  the  Mission  grant  to  the  lands  actually  occupied 
by  it,  the  matter  has  been  considered  by  the  supreme  court  of  the 
United  States  in  the  case  of  the  Catholic  Bishop  of  Kesqually  v.  Gib- 
bon (158  U.  S.,  155),  in  which  the  claim  on  account  of  the  grant  made 
for  the  Mission  under  the  act  of  August  14, 1848,  which  is  in  the  same 
terms  a«  the  act  under  consideration,  is  restricted  to  the  land  actually 
occupied  by  the  Mission  and  can  not  be  made  the  basis  for  a  claim  to 
the  extent  of  six  hundred  and  forty  acres  without  proof  of  occupation 
of  the  same. 

In  the  case  of  Lesher  v.  St.  Paul  Catholic  Mission  (22  L.  D.,  365,)  it 
was  held  that  land  used  by  the  Indians  as  a  camping  ground  and  for 
pasture  while  they  were  at  the  Mission  and  attending  religious  services 
was  such  an  occupation  as  to  come  within  the  provisions  of  the  act  of 
March  2, 1853.  It  is  clear,  therefore,  in  the  present  case,  as  it  is  shown 
that  the  fathers  had  on  March  2, 1853,  about  twenty  four  head  of  stock 
of  their  own  and  that  many  Indians  attended  services  at  the  Mission, 
that  more  land  was  actually  occupied  in  the  maintenance  of  the  Mission 
than  the  tract  covered  by  the  buildings  and  within  the  enclosure  of  ten 
or  fifteen  acres  including  the  cultivated  tract.  The  question  arises, 
therefore,  as  to  the  establishment  of  a  boundary  to  the  lands  actually 
occupied  for  herding  and  pasturage  purposes  in  connection  with  this 
Mission. 
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Upon  the  question  as  to  the  presence  of  a  larger  enclosure,  I  am 
clearly  of  the  opinion  that  the  same  is  not  sustained  by  the  record  now 
before  me.  The  testimony  of  the  two  Catholic  priests,  who  were 
undoubtedly  the  persons  having  the  best  information  on  the  subject, 
clearly  disproves  the  presence  of  any  outlying  or  larger  enclosure 
covering  the  tract  occupied  by  the  Mission. 

The  following  questions  and  answers  are  taken  from  the  depositions 
furnished: 

Eugene  Gassimere  Chirouse. 

Interrogatory  No.  5 :  State  if  you  know  then  aU  the  oircamstanceB  attending  the 
OBtablighment  of  the  St.  Joseph  Catholic  Mission  on  the  Ahtanum  River,  what 
bnildings,  if  any,  were  erected  by  the  Mission,  their  character  and  size  and  for  what 
purpose  nsed,  how  much  land  adjacent  to  the  buildings,  if  any  was  fenced  and  in 
cultivation  on  and  prior  to  the  second  day  of  March,  1853  f 

Answer:  The  Mission  was  established  because  of  its  central  position  and  at  the 
request  of  the  Indians  and  their  chief  who  wished  it  there.  In  1852  a  log  dwelling 
and  log  church  were  erected,  a  vegetable  garden  was  fenced  in  1852  and  vegetables 
raised  there  for  the  use  of  the  Mission. 

Interrogatory  No.  10 :  What  quantity  of  land  was  actually  occupied  by  the  Catholic 
church  at  the  missionary  station  on  and  prior  to  March  2, 1853,  and  what  boundaries 
were  established  to  separate  the  St.  Joseph  Mission  lands  and  to  indicate  that  it  was 
the  specific  land  claimed  by  the  church  as  a  missionary  station  among  the  Indian 
tribes  at  that  timef 

Answer:  When  St.  Joseph  Mission  was  located  in  1852  the  land  for  many  miles  on 
the  north  side  of  Ahtanum  River  was  given  by  the  Indians  for  Mission  lands  below 
the  place  where  the  hills  come  nearest  to  the  river  on  both  sides.  The  Mission  occu- 
pied all  the  land  we  required,  which  I  could  not  describe  by  metes  and  bouuds. 
There  were  no  posts  for  lines  put  in,  as  there  were  no  white  men  in  Yakima  county 
except  ourselves. 

Louis  Joseph  DeHrrbomez. 

In  answer  to  interrogatory  No.  5 :  Tes,  for  the  purpose  of  having  a  central  position 
to  preach  to  the  Indians  of  Yakima  County.  One  log  house  for  the  missionaries' 
residence  and  one  log  chapel  for  divine  services.  This  work  was  done  by  ourselves, 
and  one  small  cabin  which  was  as  much  as  we  could  do. 

In  answer  to  interrogatory  No.  10:  The  Indians  gave  us  all  the  land  we  wished 
to  take.  There  was  no  white  men  in  the  country  and  therefore  no  necessity  for 
lines.    The  Indian  tribes,  however,  knew  the  land  well. 

It  is  therefore  apparent  that,  as  held  by  the  surveyor  general,  some 
arbitrary  rule  must  be  resorted  to  in  order  to  fix  upon  the  quantity  of 
land  actually  occupied  and  used  in  the  maintenance  of  this  Mission; 
and  from  a  careful  review  of  the  entire  matter  I  think  the  adjustment 
arrived  at  by  your  office  in  awarding  to  the  Mission  the  entire  lot  1, 
being  the  legal  subdivision  upon  which  the  Mission  buildings  and  other 
improvements  were  established,  is  a  fair  and  equitable  adjustment  of 
the  Mission  claim.  This  being  determined,  it  is  next  necessary  to  con- 
sider the  company's  claim  to  the  tracts  covered  by  the  odd  numbered 
sections. 

The  former  recitation  of  the  record  facts  shows  that  these  lands  were 
covered  by  entries  of  record  at  the  date  of  the  attachment  of  rights 
under  the  grant  to  the  company  and  were  therefore  by  the  express 
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terms  thereof  excepted  therefrom.  The  awarding  of  lot  1  to  the  Mis- 
sion causes  its  elimination  from  the  land  claimed  by  Smith,  and  the 
entire  award  made  in  your  office  decision  is  accordingly  affirmed. 


ALASKAN  LANDS-REGITLATIONS  OF  JUNE  8,  1891,  AM£:ND£D. 

Department  op  the  Interiob, 

General  Land  Office, 
Washington^  D,  C,  October  8, 1897. 

Paragraph  32  of  Regulations  approved  June  3, 1891,  providing  for 
the  allowance  of  entries  in  Alaska  under  the  act  of  March  3, 1891  (12 
L.  D.,  683),  is  hereby  amended  to  read  as  follows : 

Any  person  feeling  aggrieved  by  the  decision  of  the  trustee  may,  within  thii-ty 
days  after  notice  thereof,  appeal  to  the  Commissioner  of  the  General  Land  Office, 
under  the  rules  as  provided  for  appeals  from  the  opinions  of  registers  and  receivers, 
and  if  either  party  is  dissatisfied  with  the  conclusions  of  said  Commissioner  in  the 
case,  he  may  still  further  prosecute  an  appeal,  within  sixty  days  from  notice  thereof, 
to  the  Secretary  of  the  Interior,  upon  like  terms  and  conditions  and  under  the  same 
rules  that  appeals  are  now  regulated  by  and  taken  in  adversary  proceed! ugs  from 
the  Commissioner  to  the  Secretary.  All  costs  in  such  proceedings  will  be  governed 
by  the  rules  now  applicable  to  contests  before  the  local  land  offices. 

E.  F.  Best, 

Assistant  Commissioner. 
Approved : 

0.  N.  Bliss, 

Secretary. 

John  W.  Kobba. 

Motion  for  review  of  dex)artmeutal  decision  of  May  5, 1897,  Si  L.  D., 
408,  denied  by  Secretary  Bliss  October  9, 1897. 


PRACTICE— APPEAL-DESBBT  EKTRY—ASSIGNMENT— SUSPENSION. 

VBADENBUBa'S  HBIBS  ET  AL.  V.  ObB  ET  AL. 

An  appeal,  if  not  taken  within  the  time  designated  by  the  rules  of  practice,  must  be 
dismissed. 

An  assignment  of  a  desert  land  entry  to  one  disqualified  to  acquire  title  under  the 
desert  land  law,  does  not  render  the  entry  fraudulent,  but  leaves  the  title  there- 
under still  in  the  en  try  man. 

On  the  revocation  of  an  order  suspending  a  desert  land  entry,  time  will  not  begin  to 
run  as  against  the  entryman,  until  due  service  of  notice  upon  him  of  such 
revocation. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office, 
(F.  L.  0.)  October  12, 1897.  (0.  W.  P.) 

On  May  17, 1877,  Thomas  B.  Orr  made  desert  land  entry,  Ko.  291,  of 
Sec  10,  T.  26  S.,  E.  26  B.,  Visalia  land  district,  California.    This  entry, 


324  DECISIONS   RELATING   TO   THE  PUBLIC   LAND6. 

with  others,  was  suspended  on  September  12, 1877,  and  remained  bus* 
pended  until  January  12,  1891,  when  the  order  of  suspension  was 
revoked.  United  States  v.  Uaggin,  12  L.  D.,  34.  On  June  5, 1877,  Orr 
assigned  bis  entry  to  Emile  Ghauvin  and  Juan  L.  li^oriega,  and  on  June 
11, 1884,  Noriega  assigned  to  Chanvin. 

On  April  15, 1886,  Luther  0.  Vradenburg  filed  an  affidavit  of  contest 
against  said  entry,  alleging  the  nondesert  character  of  the  land  and 
failure  to  reclaim.  On  the  day  set  for  hearing  Orr  did  not  appear,  but 
Emile  Ghauvin  appeared  and  was  allowed  to  defend  the  entry,  as 
assignee  of  Orr's  entry.  A  hearing  was  had  and  the  local  officers 
decided  in  favor  of  the  entrymau.  On  appeal,  your  office,  on  April  29, 
1891,  affirmed  the  decision  of  the  local  officers  as  to  the  character  of 
the  land,  but  held  the  entry  for  cancellation  on  account  of  non- 
reclamation.  But,  on  motion  for  review,  by  your  decision  of  July  20, 
1891,  it  was  held  that  the  order  of  suspension  of  the  Yisalia  desert 
laud  entries  of  September  12, 1877,  had  the  effect  of  holding  all  pro- 
ceedings in  statu  quo  from  the  date  of  the  promulgation  of  said  order 
until  it  was  revoked,  and  it  was  ordered  that  the  defendant  be  allowed 
three  years  in  which  to  reclaim,  exclusive  of  the  time  which  elapsed 
between  the  date  of  the  order  of  suspension  and  the  date  of  the  revo- 
cation of  the  suspension. 

From  these  decisions  the  contestant  appealed  to  the  Department. 
In  the  meantime  many  contests  were  filed  against  the  entry,  accom- 
panied by  applications  to  enter. 

The  Department,  on  January  9, 1893,  held  that  during  the  pendency 
of  the  order  of  suspension  the  local  office  and  your  office  were  without 
jurisdiction  to  hear  and  determine  the  case;  that  the  contest  should 
not  have  been  allowed;  and  the  hearing  being  unwarranted,  the  case 
was  remanded  for  hearing  de  novo*  Vradenburg  v.  Orr,  16  L.  D.,  35. 
Subsequently,  Lyman  D.  Porter,  who  had  applied  to  make  homestead 
entry  of  the  K.  ^  of  the  SE.  ^  of  said  section  10,  and  whose  application 
was  rejected  by  the  local  officers  and  your  office  because  the  land  was 
involved  in  the  contest  case  of  Vradenburg  against  Orr  appealed  to 
the  Department,  and  on  February  16,  1895,  your  office  decision  was 
affirmed.  In  this  decision  the  Department,  referring  to  departmental 
decision  of  January  9,  1893,  in  the  case  of  Vradenburg  v.  Orr,  said: 

From  all  that  has  been  said,  it  is  clear  that  the  instructions  in  this  particular  case 
and  the  decisions  of  this  Department  have  not  been  followed  by  the  local  office,  and 
you  will  therefore  remand  this  case  to  the  local  office  and  direct  a  full  hearing  as  to 
the  character  of  the  land  and  the  charges  of  fraud  and  collusion.  You  will  further 
direct  the  local  office  to  notify  every  person  having  any  interest  in  this  land,  inclnd- 
lug  the  heirs  of  said  Vradenburg;  to  appear  at  said  contest,  and  allow  them  an 
opportunity  to  submit  evidence. 

Whereupon,  the  heirs  of  Vradenburg  and  other  contestants  and 
applicants  to  enter,  as  well  as  the  defendant  Orr  and  Ohauvin,  trans- 
feree, were  notitied  of  a  hearing  to  be  had  on  June  6, 1895,  when  Lyman 
D.  Porter,  lliram  L.  Waits,  John  L.  Wasson,  Teresa  Parero,  W.  B.  Tim- 
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mons,  James  HarringtoDy  Thomas  J.  Taggart,  contestants,  and  Emile 
(Jhanvin,  transferee,'  appeared.  The  other  contestants  and  applicants 
made  default.  Wasson,  Waits,  Parero,  Tiramons  and  Harrington  filed 
an  application  to  have  their  contests  joined  and  tried  together,  whioh 
was  granted. 

Porter  was  ruled  out  at  the  hearing  on  the  ground  that  he  had  no 
interest  in  the  land  and  had  filed  no  application  to  contest. 

The  contest  of  Taggart,  instituted  on  February  18, 1891,  was  heard 
first,  and  then  Wasson  and  others  were  heard  as  joint  contestants. 

Taggart,  in  his  affidavit  of  contest,  alleged  that  the  land  is  non- 
desert  in  character,  non-reclamation  and  fraud  in  the  filing  of  the 
entry.  The  local  oflficers  found  that  the  charge  of  non-desert  character 
of  the  land  was  not  proven;  that  the  charge  of  non-reclamation  was 
premature;  and  that  there  was  no  evidence  to  support  the  charge  of 
fraud;  and  they  recommended  that  Taggart's  contest  be  dismissed. 

Upon  the  contests  of  Wasson  and  others,  alleging  non-reclamation, 
they  said : 

From  the  evidence  it  appears  that  the  transferee,  Chaavin,  had  constructed  a 
pumping  plant  on  the  land  in  contest,  but  that  it  was  not  of  sufficient  power  and 
capacity  to  irrigate  any  one  of  the  smaUest  legal  subdivision  of  said  section;  that 
he  also  had  a  windmill  and  small  reservoir  on  another  portion  of  said  section  which 
would  only  irrigate  from  one  to  three  acres ;  that  about  six  acres  of  the  land  had 
been  ditched  and  checked ;  that  no  other  acts  of  reclamation  had  been  done. 

They  were  therefore  of  opinion : 

That  the  said  desert  land  entry  No.  291  should  be  cancelled  upon  the  showing  made 
by  Wasson  ei  al.  in  their  testimony  introduced  in  snpport  of  their  allegations  of  non- 
reclamation  ;  that  preference  right  of  entry  be  allowed  John  L.  Wasson  for  E.  ^  of 
SE.  i  of  said  section;  Teresa  Parero  for  SW.  i,  W.  B.  Timnions  for  NW.  i,  James 
Harrington  for  W.  i  of  SE.  i  and  W.  i  of  NE.  i,  and  Hiram  L.  Waits  for  E.  i  of  NE.  I 
of  said  section. 

From  this  decision  an  appeal  was  taken  by  Porter,  Taggart  and 
Obauvin,  and  your  office,  on  April  9, 1897,  affirmed  the  action  of  the 
local  officers  in  denying  Porter  the  right  to  submit  testimony  at  the 
hearing,  but  reversed  their  judgment  in  favor  of  Wasson,  Parero, 
Timmons,  Harrington,  and  Waits,  and  held  that  the  assignment  to 
Ghauvin  was  a  nullity,  and  that  consequently  the  legal  title  was  in  Orr. 

Tour  office  also  held  that  as  Orr  had  not  elected  to  claim  the  benefit 
of  the  act  of  March  3, 1891,  he  would  be  entitled  to  three  years  only 
from  the  date  of  entry,  exclusive  of  the  time  of  suspension,  to  make 
reclamation  of  the  land,  were  it  not  for  the  act  of  July  26, 1894  (28  Stat., 
123),  and  the  act  of  August  4, 1894  (28  Stat.,  226);  that  these  acts  have 
given  additional  time  to  the  entryman,  but  it  not  appearing  when  Orr 
was  notified  of  the  revocation  of  the  order  of  suspension,  it  is  impos- 
sible to  ascertain  when  the  time  expires  for  the  reclamation  of  the 
entry,  but  that  it  was  apparent  that  it  had  not  expired  on  March  30, 1894, 
the  time  the  last  contest  was  filed,  nor  bad  it  expired  on  the  day  of  the 
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hearing;  and  that  all  of  the  said  contests  were  therefore  premature, 
and  the  contests  were  dismissed. 

Taggart,  Wasson,  Parero,  Timmons,  Harrington  and  Wait«  appealed 
to  the  Department.  Chauvin  also  appealed.  But  the  attorney  for  the 
contestant,  Taggart,  has  filed  a  motion  to  dismiss  Chauvin^s  appeal,  on 
the  ground  that  it  was  not  filed  within  the  time  prescribed  by  the  rules 
of  practice. 

Your  office  decision  was  rendered  on  April  9, 1897,  and  it  appears 
that  on  the  same  day  the  resident  attorneys  for  Chauvin,  were  notified 
of  said  decision.  Excluding  the  day  of  mailing  and  the  one  day  allowed 
by  the  rules  of  practice,  the  time  within  which  the  appeal  was  required 
to  be  filed,  under  the  rules,  began  to  run  on  April  11, 1897,  and  expired 
on  June  10, 1897.  Tbe  appeal  was  not  filed  in  the  General  Land  Office 
until  June  17,  1897.  Chauvin's  appeal,  appearing  not  to  have  been 
filed  within  sixty  days  from  notice  of  decision,  as  required  by  the  rules, 
must  be,  and  is  hereby,  dismissed.    Dober  t\  Campbell  et  al.j  17  L.  D.,  139. 

I  concur  in  your  office  decision  affirming  the  judgment  of  the  local 
officers  dismissing  Taggart's  contest. 

As  the  assignment  by  Orr  was  made  prior  to  April  15,  1880,  it  must 
be  recognized,  if  not  otherwise  violating  the  law.  David  B.  Dole,  3  L. 
D.,  214.  If  it  is  void  by  reason  of  Chauvin^s  holding  more  than  one 
section  of  land,  that  does  not  of  itself  render  the  entry  fraudulent,  but 
the  title  still  remains  in  the  entryman.  Owens  et  aL  v.  State  of  Cali- 
fornia, 22  L.  D.,  369;  David  B.  Dole,  supra. 

Section  second  of  the  desert  land  act  of  March  3, 1877  (19  Stat.,  377), 
provides  that  all  lands,  exclusive  of  timber  and  mineral  lands,  which 
will  not  without  irrigation  produce  some  agricultural  crop,  shall  be 
deemed  desert  lands  within  the  meaning  of  the  act;  and  it  is  held  by 
the  Department  that  the  term  ^<  crop  "  means  such  an  agricultural  pro- 
duction as  would,  be  a  fair  reward  for  the  expense  of  producing  it. 
Babcock  v.  Watson  et  aL,  2  L.  D.,  19. 

The  evidence  as  to  the  character  of  the  land  is  conflicting;  but  the 
local  officers  and  your  office  concur  in  finding  that  the  land  is  desert 
land,  and  in  such  cases  it  is  the  settled  ruling  of  the  Department  that 
the  conclusions  of  your  office  and  the  local  officers  will  not  be  disturbed 
unless  clearly  wrong.  A  careful  examination  of  the  testimony  does 
not  show  that  the  findings  of  fact,  concurred  in  by  your  office,  are 
clearly  erroneous. 

Taggart's  charge  of  failure  to  reclaim  was  clearly  premature.  His 
affidavit  of  contest  was  filed  on  February  18, 1891.  The  suspension 
took  effect  September  28,  1877,  and  was  not  revoked  until  January  12, 
1891.    Eussell  v,  Haggin  (18  L.  D.,  420). 

Your  office  having  decided  that  the  assignment  to  Chauvin  is  void, 
and  his  appeal  from  your  office  decision  being  dismissed,  the  question 
occurs:  Were  the  contests  of  Wasson,  Parero,  Timmons,  Harrington, 
and  Waits  premature  as  against  the  entryman,  Orrt 
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Orr  has  made  uo  defeuse,  bat,  under  the  decisions  of  the  Depart- 
menty  the  title,  whatever  it  may  be,  is  in  him.  His  time  for  reclaiming 
the  land  and  making  final  proof  and  payment  therefor,  under  the  act 
of  1877,  would  have  expired  at  the  date  said  affidavits  of  contest  were 
filed,  but  that  the  period  of  suspension  should  be  excluded  from  the 
time  allowed  by  said  act.  But  there  is  nothing  in  the  record  to  show 
that  Orr  was  ever  served  with  notice  of  the  revocation  of  the  supen- 
sion  of  the  entry,  and  it  is  held  in  Farnell  et  al.  v.  Brown  (on  review), 
21  L.  D.,394;  White  t?.  Dodge,  Id.,  494;  and  Eoscoe  et  al.  v.  Foster 
et  al.j  24  L.  D.,  435,  that  on  the  revocation  of  the  suspension  time  will 
not  begin  to  run  against  the  entrymau  until  due  service  of  notice  upon 
him  of  such  revocation.  The  record  in  this  case  not  showing  that  Orr 
had  received  notice  of  the  revocation  at  the  time  the  affidavits  of  con- 
test were  filed,  it  follows  that  these  contests,  charging  a  failure  to 
reclaim  the  land  within  the  time  allowed  by  the  desert  act  of  1877, 
were  prematurely  brought,  independent  of  the  acts  of  July  26, 1894 
(28  Stat.,  123),  and  August  4, 1894  (28  Stat,  226),  the  effect  of  which 
upon  the  entry  in  question  it  is  therefore  unnecessary  to  consider. 

For  these  reasons,  your  office  decision  is  affirmed. 


ADDITIONAL  HOMESTEAIX-ACT  OF  MARCH  »,  1889. 

Samuel  S.  Montgomery. 

A  purchase  by  a  homestead  entryman  under  the  act  of  June  15, 1880,  of  the  land 
covered  by  his  entry  (eighty  acres),  is  saoh  a  compliance  with  the  conditions  of 
the  homestead  laws  as  wiU  entitle  him  to  the  exercise  of  the  additional  right 
eonferred  by  section  6,  act  of  March  2,  1889. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  October 
(F.  L.  C.)  15, 1897.  (G.  B,  G.) 

Samnel  S.  Montgomery  lias  appealed  from  the  action  of  your  office 
of  Marcli  13,  1896,  requiring  him  to  show  cause  why  his  homestead 
entry  ^o.  20,578,  for  the  NE.  i  of  the  N  W.  i  and  the  SE.  i  of  the  N  W.  i 
of  Sec.  33,  T.  18  K.,  E.  25  W.,  Harrison,  Arkansas,  ^^  shall  not  be  can- 
celed'' for  illegality.  As  no  decision  had  been  rendered  at  the  time  the 
appeal  was  taken,  there  was  no  basis  for  the  appeal,  but  on  July  7, 
1896,  your  office,  by  letter  of  that  date,  to  the  local  officers  at  Harrison, 
Arkansas,  adverted  to  said  appeal  and  held  said  entry  for  cancellation. 

The  irregularity  of  the  appeal  will  be  waived,  and  the  matter  treated 
on  its  merits.* 

It  appears  that  on  August  20, 1879,  the  said  Montgomery  made  home- 


*  In  a  letter  of  First  Assistant  Attorney  Campbell  to  the  Commissioner  of  the  Gen- 
eral Land  Office,  dated  October  2\,  1897,  it  is  stated  that  an  informal  appeal  was  filed 
Biibseqnently  to  the  one  above  referred  to,  which,  although  defective,  authorized 
the  transmission  of  the  record  to  the  Department. 
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stead  entry  for  eighty  acres  of  land  in  the  Harrison  land  district, 
Arkansas,  to  wit,  the  S.  i  of  the  NE.  J  of  Sec.  20,  T.  17  N.,  E.  25  W., 
and  on  November  21, 1882,  he  completed  title  to  the  same  nnder  the 
act  of  Jane  15, 1880.  On  October  22, 1894,  he  made  homestead  entry 
for  the  land  first  above  described,  which  is  the  subject  matter  of  the 
present  proceeding.  This  was  made  under  section  6  of  the  act  of 
March  2, 1889. 

Your  office  holds  that  a  homestead  entry  completed  under  the  act  of 
June  15, 1880,  is  not  a  legal  basis  for  an  additional  entry  under  said 
section  6  of  the  act  of  March  2, 1889. 

In  this  I  think  your  office  clearly  erred.  Section  6  of  the  act  of 
March  2, 1889  (25  Stat.,  854),  provides: 

That  every  person  entitled,  nnder  the  provisions  of  the  homestead  laws,  to  enter 
a  homestead,  who  has  heretofore  complied  with  or  who  shall  hereafter  comply  with 
the  conditions  of  said  laws,  and  who  shall  have  made  his  final  proof  therennder  for 
a  quantity  of  laud  less  than  one  hundred  and  sixty  acres  and  received  the  receiver's 
final  receipt  therefor,  shall  be  entitled  under  said  laws  to  enter  as  a  personal  right, 
and  not  assignable,  by  legal  subdivisions  of  the  public  lands  of  the  United  States 
subject  to  homestead  entry,  so  much  additional  land  as  added  to  the  quantity  pre- 
viously so  entered  by  him  shall  not  exceed  one  hundred  and  sixty  acres. 

Montgomery  shows  himself  to  be  entitled  to  enter  a  homestead  under 
the  provisions  of  the  homestead  laws,  unless  precluded  by  his  former 
entry,  and  the  land  now  applied  for  appears  to  be  subject  to  homestead 
entry,  and,  added  to  the  quantity  previously  entered  by  him,  does  not 
exceed  one  hundred  and  sixty  acres.  The  only  question  is,  whether  he 
has  complied  with  the  conditions  of  the  homestead  laws  and  made  his 
final  proof  thereunder  for  the  eighty  acres  originally  entered  by  him, 
and  received  the  receiver's  final  receipt  therefor.  And  this  proposition 
reduced  to  further  analysis  is  resolved  into,  whether  a  homestead  entry 
completed  under  the  act  of  June  15, 1880,  is  a  compliance  with  the 
homestead  laws. 

The  second  section  of  the  act  of  June  15, 1880  (21  Stat.,  237),  is  as 
follows: 

That  persons  who  have  heretofore  under  any  of  the  homestead  laws  entered  lands 
properly  subject  to  such  entry,  or  persons  to  whom  the  right  of  those  havinp^  so 
entered  for  homesteads,  may  have  been  attempted  to  be  transferred  by  bona  fide 
instrument  in  writing,  may  entitle  themselves  to  said  lands  by  paying  the  govern- 
ment price  therefor^  and  in  no  case  less  than  one  dollar  and  twenty-five  cents  per 
acre,  and  the  amount  heretofore  paid  the  government  upon  said  lands  shall  be  taken 
as  part  payment  of  said  price:  Providedf  This  shall  in  no  wise  interfere  witii  the 
rights  or  claims  of  others  who  may  have  subsequently  entered  such  lands  under 
the  homestead  laws. 

In  the  case  of  Martha  A.  Garter,  9  L.D.,  604,  wherein  the  Depart- 
ment had  under  consideration  the  cash  entry  of  said  Garter,  made  under 
said  act,  for  certain  lands  in  the  State  of  Alabama,  the  legality  of  said 
entry  was  questioned,  for  the  reason  that  the  joint  resolution  of  May  14, 
1888   (25  Stat.,  622),  provided  that  <' offered"  lands  in  the  State  ot 


DECISIOKS   RELATING  TO   THE   PUBLIC   LANDS.  329 

Alabama  should  be  disposed  of  "only"  ''under  and  according  to  tbe 
provisions  of  the  homestead  iaws.'^    In  that  case  it  was  said: 

In  my  opfiiion,  the  Joint  resolntion  referred  to  was  not  intended  to  ropeftl,  as  to 
the  public  lands  in  Alabama,  the  second  section  of  the  act  of  June  15,  1880.  While 
an  entry  under  that  section  is,  no  doubt,  a  *^  cash  entry,"  in  one  sense  and  not  merely 
a  consummation  of  the  homestead  entry  on  the  previous  exii=«tonce  of  which  the 
right  to  purchase  is  based,  it  still  remains  true  that  such  a  ''cash  entry''  is  by  the 
statute  allowed  only  in  view  of  the  prior  homestead  entry,  and  stands  in  much  the 
same  relation  to  the  latter  as  would  a  cash  entry  made  under  the  ''commutation 
clause*'  of  the  homestead  act.  The  making  of  such  entries  is  not  what  is  techni- 
cally meant,  in  public-land  law,  by  "private  sale,"  against  which  it  is  that  the  pro- 
hibition in  the  resolution  was  really  directed.  In  my  opinion,  the  act  of  Jnne  15, 
1880,  is  in  fact  a  part  of  the  "homestead'-  system,  to  the  whole  of  which  the  name 
"homestead  laws"  is  generically  applied  in  the  provision  of  the  resolntion  that  only 
under  those  "laws,"  should  lands  in  Alabama  be  disposed  of  during  the  perio<l  men- 
tioned. 

This  reasoning  is,  in  my  judgment,  sound,  and  it  follows  that  one 
who  has  '^complied  with"  the  '^conditions"  of  the  "homestead  laws" 
within  the  meaning  of  that  language,  as  used  in  the  sixth  section  of  the 
act  of  March  2,  1889,  supra,,  includes. a  person  who  has  perfected  title 
to  a  homestead  entry  under  the  act  of  June  15, 1880. 

It  appears  from  the  record  that  Montgomery  made  final  proof  under 

said  act,  and  received  the  receiver's  final  receipt  therefor. 

In  the  recent  case  of  Nancy  A.  Stinson  (25  L.  D.,  113),  wherein  the 
Department  considered  at  length  the  effect  of  the  6th  section  of  the 
act  of  March  2, 1889,  supra,  it  was  said : 

Congrem  intended  to  provide  a  means  whereby  every  homesteader  might  acquire 
title  to  one  hundred  and  sixty  acres  of  land,  notwithstanding  a  prior  partial  exer- 
cise of  the  homestead  privilege. 

The  case  of  Montgomery  is  within  the  spirit  of  the  6th  section  of  the 
act  of  1889,  supra,  and  is  supported  by  these  adjudications. 

Your  office  decision  holding  said  entry  for  cancellation  is  hereby 
reversed. 


PRACrriCE— HEHEARINa-SECOND  CONTEST-KESrOENCE. 

Geipfin  v.  Smith. 

A  decision  of  the  Department,  denying  a  motion  for  a  rehearing  on  the  ground  that 
the  matters  therein  alleged  were  not  in  issue  at  the  original  hearing,  does  not 
preclude  the  Commissioner  of  the  General  Land  OflSce,  in  the  exercise  of  his 
original  jurisdiction,  from  subsequently  directing  an  inquiry,  in  the  nature  of  a 
new  contest,  to  determine  questions  arising  since  the  hearing  of  the  original 
suit. 

A  contestant,  who  claims  a  right  of  entry  on  the  ground  of  priority  of  8ettlem«nt, 
must  show  a  compliance  with  the  settlement  laws  and  the  establishment  and 
maintenance  of  a  residence  in  good  faith. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  October 
(F.  L.  C.)  15, 1897.  (H.  G.) 

On  May  30,  1893,  George  A.  Griffin  made  homestead  entry  for  the 
SB.  i,  Sec.  23,  T.  105  N.,  E.  70  W.,  in  the  land  office  at  Chamberlain, 
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South  Dakota.  On  June  19,  1893,  Francis  A.  Smith  made  application 
to  enter  the  tract  alleging  settlement  prior  to  Griffin.  A  hearing  was 
had,  and  the  decision  of  the  local  officers  was  in  favor  of  Griffin,  and, 
upon  appeal,  your  office  affirmed  the  decision  below.  Further  appeal 
brought  the  case  to  the  Department,  and  on  November  5, 1895,  your 
office  decision  was  reversed  and  the  settlement  of  Smith  upon  the 
tract  was  held  to  be  prior  to  that  of  Griffin. 

On  December  6, 1895,  Griffin  filed  his  verified  application  for  a  hear- 
ing, duly  corroborated,  addressed  to  your  office,  showing  his  entry  and 
compliance  with  the  law  and  his  notice  of  the  departmental  decisions, 
and  alleging  among  other  things  that  since  the  original  contest  between 
him  and  Smith,  the  latter  had  not  occupied,  resided  upon,  used  or 
cultivated  the  disputed  tract,  and  for  more  than  one  year  prior  to  said 
application  for  a  hearing,  had  removed  from  said  promises  the  shanty 
or  house  placed  thereon  prior  to  the  hearing  of  the  contest  and  all  other 
improvements,  had  not  placed  any  improvements  thereon,  and  had 
abandoned  such  premises  and  removed  from  the  State  of  South  Dakota. 
Tliis  application  asks  for  a  hearing  in  order  to  show  the  abandonment 
of  the  tract  in  controversy  by  Smith  and  the  removal  therefrom  of  aU 
his  improvements. 

This  motion  was  transmitted  to  the  Department  and  was  denied  Jan- 
uary 13, 1896.  for  the  reason  that  none  of  the  matters  set  out  therein 
were  in  issue  at  the  hearing,  or  when  the  decision  of  your  office  was 
rendered. 

On  February  5, 1896,  your  office  promulgated  the  decision  of  the 
Department,  and  in  notifying  the  local  officers  thereof,  advised  them  as 
follows : 

The  case  is  hereby  closed.  Smith's  application  is  herewith  returned,  and  yon  will 
adyise  him  that  he  will  be  allowed  thirty  days  within  which  to  perfect  the  same, 
and  in  the  event  of  his  so  doings  yon  will  notify  Griffin  thereof,  and  allow  him  an 
opportiiDity  to  show  that  said  Smith  has  abandoned  the  land,  and  is  not  entitled  to 
enter  the  same. 

In  obedience  to  this  order,  the  local  officers  refused  to  allow  the  appli- 
cation of  Smith,  the  successful  contestant,  to  enter  the  tract,  and  ordered 
a  hearing.  Smith  appealed  and  on  May  8, 1896,  your  office  upon  motion 
of  Griffin,  dismissed  his  appeal  because  the  same  was  ^'  from  an  inter- 
locutory action''  and  directed  that  the  hearing  be  proceeded  with. 

On  May  25, 1896,  the  hearing  was  had  by  stipulation  of  the  parties 
and  before  the  evidence  was  taken,  the  attorney  for  Smith  moved  to 
dismiss  the  proceedings  on  the  following  grounds: 

(1)  The  matter  involved  is  simply  one  of  priority  of  right  and  this  has  finally 
been  settled  by  the  Secretary  of  the  Interior  in  favor  of  said  Francis  A.  Smith  and 
cannot  again  be  tried  in  this  proceeding; 

(2)  The  said  claimant  George  A.  GriflSn  was  never  required  to  establish  or  main- 
tain his  residence  on  said  land  after  the  hearing  in  the  loeal  offioe; 
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(S)  The  said  Francis  A.  Smith  was  neyer  required  after  the  hearing  to  continue 
his  residence  and  iniproyements ;  and 

(4)  No  contest  wili  lie  against  an  adjadicated  and  finally  determined  priority  of 
right  to  make  entry  on  a  tract  of  pnhlic  land. 

This  motion  was  denied  by  the  local  officers  and  the  hearing  proceeded, 
at  which  no  evidence  was  offered  on  behalf  of  Smith. 

Thereafter,  the  local  officers  foand  that  Smith  had  abandoned  all  his 
rights  to  the  tract,  and  that  the  homestead  entry  of  Griffin  should 
remain  intact  and  so  recommended,  and  upon  appeal,  your  office,  on 
January  5, 1897,  affirmed  this  decision  and  the  entry  of  Griffin  was  held 
intact. 

Smith  appeals. 

The  order  granting  a  hearing  by  your  office  was  purely  interlocutory 
in  its  nature  and  was  not  appealable.  Such  orders  will  not  be  reviewed 
unless  an  abuse  of  discretion  is  clearly  shown,  as  they  rest  largely 
within  the  discretion  of  your  office.  (Olney  v.  Shyrock,  9  L.  D.,  633; 
Horn  V.  Burnett,  9  id.,  252;  and  Samuel  J.  Bogart,  9  id.,  217.) 

But  it  is  contended  that  the  decision  of  the  Department  upon  the 
motion  for  the  hearing  was  final  and  precluded  another  hearing 
thereon. 

The  reason  for  the  denial  of  such  motion  was  because  the  matters 
alleged  therein  were  not  in  issue  at  the  original  hearing.  It  is  apparent 
that  this  motion  for  a  hearing  was  considered  as  a  motion  for  a  rehear- 
ing, upon  the  new  matter  set  up  therein,  which  would  not  be  reviewed 
on  appeal.  Such  was  the  departmental  decision  because  its  appellate 
jurisdiction  had  been  invoked  and  in  the  exercise  thereof,  matters  for- 
eign to  the  original  inquiry  involved  in  the  appeal  would  not  be 
considered. 

Your  office  granted  the  hearing  in  the  exercise  of  its  original  juris- 
diction, and  not  alone  upon  the  motion,  but  independently  thereof  as 
fhe  language  of  the  order  indicates,  for  it  directed  the  local  officers  to 
allow  Griffin,  the  unsuccessful  entryman,  the  opportunity  to  show  that 
Smith  had  abandoned  the  land,  at  the  time  the  latter  attempted  to  per- 
fect his  entry. 

This  action  of  your  office  was  to  cause  a  further  inquiry  to  be  had  in 
the  nature  of  a  new  contest  to  determine  questions  arising  since  the 
hearing  of  the  original  contest,  and  did  not  attempt  to  vacate  or  set 
aside  any  action  of  the  Department  or  to  pass  anew  upon  the  questions 
there  decided.  The  application  for  the  hearing,  it  is  true,  presents 
the  same  grounds  that  were  urged  against  the  allowance  of  Smith's 
application  to  enter  the  laud,  yet  these  questions  were  not  passed  upon 
by  the  Department  when  the  decision  was  rendered  holding  that  Smith 
was  the  prior  settler,  upon  the  original  appeal  from  your  office  decision. 
The  case  of  Grothjan  v.  Johnson  (16  L.  D.,  180),  cited  for  contestee,  has 
no  application  to  this  case,  for  in  that  case  the  Department  declined  to 
order  a  hearing  on  the  ground  of  newly  discovered  evidence  because 
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the  affidavits  submitted  did  not  disclose  that  the  evidence  was  newly 
discovered.  In  the  case  at  bar,  the  hearing  was  denied  solely  npon  the 
ground  that  the  matters  presented  were  not  involved  in  the  issues  at 
the  original  hearing,  and  not  because  such  showing  was  insufficient. 

While  it  has  become  a  well-settled  rule  that  a  matter  once  in  issue 
and  adjudicated  may  not  be  litigated  again  (Parcher  r.  Gillen,  23  L.  D», 
485-488),  the  grounds  of  the  motion  for  a  hearing  in  this  case  were  not 
passed  upon  by  the  Department  nor  deemed  insufficient,  but  were 
considered  as  not  pertinent  to  the  questions  presented  on  appeal  ancL 
involved  in  the  original  hearing. 

The  evidence  at  the  hearing  ordered  by  your  office  to  determine  the 
abandonment  of  the  claim  consists  of  the  direct  and  cross  examination 
of  the  witnesses  for  Griffin,  as  Smith  appeared  by  counsel  and  offered 
no  evidence.  It  clearly  establishes  the  abandonment  of  the  tract  by 
Smith  and  his  removal  from  the  vicinity  of  the  land.  His  shanty  or 
house  on  the  land  was  sold  and  removed  from  the  land.  His  declara- 
tions made  upon  the  eve  of  his  departure  from  the  locality  with  his 
family  and  household  goods  to  the  witnesses  were  that  he  intended  to 
go  "to  a  better  country."  Referring  to  the  disput45  over  the  tract,  he 
informed  Griffin,  his  adversary,  that  he.  Smith,  had  been  beaten  twice, 
thought  "  there  was  no  show  for  him,"  and  was  satisfied  with  the  dis- 
position of  the  case.  He  stated  to  others  that  he  had  left  his  claim, 
cared  nothing  for  it,  and  so  far  as  he  was  concerned,  Griffin  was  wel- 
come to  it.  These  statements  were  made  prior  to  the  departmental 
decision  in  his  favor  and  while  the  case  was  pending  on  appeal. 

But,  it  also  appears  that  Griffin,  having  obtained  a  leave  of  absence, 
left  the  tract,  and  did  not  return,  after  the  final  decision  in  favor  of 
Smith  was  communicated  to  him.  However,  he  left  his  improvements 
upon  the  land  and  maintained  a  constructive  possession  thereof  by 
cultivating  the  tract  with  the  aid  of  others  after  such  final  adverse 
decision. 

It  is  contended  that  neither  of  these  parties  was  compelled  to  remain 
upon  and  improve  the  land  during  the  pendency  of  the  former  case 
where  the  priority  of  settlement  was  at  issue,  and  the  cases  of  Jones  v. 
Kennett  (6  L.  D.,  688)  and  Fletcher  et  al.  v.  Brereton  (14  L.  D.,  554)  are 
cit^d  in  support  of  this  contention.  The  former  of  these  cases  was,  in 
effect,  overruled  by  the  case  of  Sims  et  al,  v,  Busse  (14  L.  D.,  429)  and 
the  latter  did  not  rest  upon  the  question  of  priority  of  settlement  as 
between  the  parties.  It  is  generally  held  that  a  contestant  who  claims 
a  right  of  entry  on  the  ground  of  priority  of  settlement  must  show  a 
compliance  with  the  settlement  laws  and  the  establishment  and  main- 
tenance of  a  residence  in  good  faith.  (Foote  ?\  McMillan,  22  L.  D.,  280.) 
The  rule  as  to  temporary  absences  of  a  party  in  such  a  suit,  during  its 
pendency,  could  not  be  held  to  cover  abandonment  of  the  claim  and  the 
sale  and  removal  of  the  improvements  therefrom. 

Both  parties  left  the  land,  Griffin  because  before  his  leave  of  absence 


DECISIONS  BELATING   TO   THE   PUBLIC    LANDS.  333 

expired  he  was  notified  of  the  final  decision  against  him,  while  Smith 
left  the  tract  before  the  final  decision  in  his  favor  was  rendered.  The 
former  left  his  improvements  upon  the  tract,  while  the  latter  sold  and 
caused  his  improvements  to  be  removed  and  abandoned  his  claim,  leav- 
ing the  locality  with  the  express  avowal  that  he  had  abandoned  his 
claim  with  the  intention  of  seeking  a  home  in  another  and  distant 
locality  and  that  he  would  not  return. 

It  appears  that  Griffin  did  not  return  to  the  tract  because  of  the 
adverse  decision,  but  still  asserted  his  rights  after  Smith  had  aban- 
doned the  tract,  and  asked  to  have  this  inquiry  at  bar  instituted.  His 
excuse  for  his  absence  from  the  land  is  undoubtedly  sufficient,  while 
the  absence  of  Smith  was  a  permanent  abandonment  of  the  tract, 
evinced  by  the  sale  and  removal  of  his  improvements,  bis  departure 
from  the  locality  with  the  intention  to  remain,  and  the  express  renun- 
ciation of  his  rights  to  the  tract. 

The  decision  of  your  office  is  affirmed. 


Northern  Pacipio  E.  E.  Co.  et  al.  v.  St.  Joseph  Eoman  Cath- 
olic Mission. 

Motion  for  review  of  departmental  decision  of  July  12, 1897, 25  L.  D., 
317,  denied  by  Secretary  Bliss  October  15, 1897. 


timber  cutttng-applicatiok  for  permit. 
Steam  Thresher  aiw  Milling  Company. 

Applications  for  more  than  a  second  permit,  by  the  same  applioant,  to  cat  timber 
from  the  public  lands  will  not  be  considered  by  the  Department. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  October 

18j  1897.  (A.  M.) 

I  have  at  band  your  letter  of  the  14th  instant  submitting  the  appli- 
cation of  the  Steam  Thresher  and  MiUing  Company  for  a  permit  to  cut 
timber  from  two  half  sections  of  nnsurveyed  non-mineral  public  lands 
in  Idaho,  under  the  act  of  March  3, 1891,  26  Stat.,  1093. 

Your  letter  states  that  the  company  has  been  heretofore  granted 
three  successive  permits,  under  which  it  has  cut  upwards  of  2,000,000 
feet  of  timber  and  over  300,000  shingles. 

In  submitting  the  application  you  have  adverted  to  the  decision  of 
the  Department  on  June  5,  1897,  in  case  of  Eiley  G.  Clark,  24  L.  D., 
504,  wherein  it  was  held  and  directed  that  applications  for  permits  to 
cut  timber  be  confined  to  one  quarter  section  and  that 

no  applicant  shall  be  accorded  a  second  permit  unless  it  satisfactorily  appears  that 
a  most  urgent  necessity  exists  therefor. 
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You  state  that  youconstrae  the  ruling  as  to  granting  a  second  permit 
to  mean  that, 

while  the  adTisability  of  granting  a  second  permit  will  be  considered,  yet,  it  was 
not  in  contemplation  to  consider  extending,  in  any  instance,  the  privilege  of  more 
than  a  second  permit. 

You  have  accordingly  recommended  that  this  fourth  application  be 
denied  and  that  you  be  given  such  advisory  instructions  as  will  cover 
all  cases  of  applications  for  more  than  a  second  permit. 

In  answer  you  are  advised  that  the  decision  referred  to  was  rendered 
after  a  careful  consideration  of  the  subject  and  the  limitation  of  the  area 
was  stated  to  have  for  its  object, 

the  restriction  of  the  free  privilege  ....  to  the  needs  of  the  communities  .... 
and  to  guard  against  the  liability  of  the  ose  of  the  privilege  for  speculative 
purposes. 

Under  this  decision  and  in  accordance  with  your  recommendation 
this  application  for  a  fourth  permit  is  hereby  denied  and  you  are  further 
advised  that  the  spirit  and  intention  of  the  decision  precludes  the 
consideration  of  applications  for  more  than  a  second  permit  under  any 
circumstances. 

The  application  is  returned  herein. 


OEXAHOMA  LANDS-SETTLEMENT  BIGHT-SECTION  452  B.  8. 

HOSKIN  t?.  OUPPAOB. 

The  law  requires  that  residence  must  he  established  within  a  reasonable  time  after 

settlement  where  there  is  an  adverse  claim,  and  what  is  a  reasonable  time  must 

depend  upon  the  facts  in  each  case. 
A  settler  on  lands  in  the  Cherokee  Outlet  who  on  the  day  of  opening  makes  the  ran 

from  the  Chiloooo  Indian  School -reservation  is  not  disqualiBed  thereby. 
A  blacksmith  hired  to  work  at  his  trade  by  the  Commissioner  of  Indian  Affairs  on  an 

Indian  School  reservation  is  not,  by  snch  employment,  disqualified  under  section 

452  B.  S.,  to  enter  public  lands. 

Acting  Secretary  By<m  to  the  Commissioner  of  the  QenercU  Land  Offi^e^ 
(F.  L.  0.)  October  20, 1897.  (0.  J.  W.) 

October  7, 1893,  Lizzie  H.  Ouppage  made  homestead  entry,  No.  1710, 
for  the  N  W.  J  of  Sec.  10,  T.  28,  E.  2  E.,  Perry,  Oklahoma. 

November  8,  1893,  Joseph  Hoskin  filed  affidavit  of  contest  against 
said  entry,  alleging  settlement  prior  to  the  entry  of  defendant  and  prior 
to  any  settlement  made  by  her  or  any  other  person. 

A  hearing  was  ordered  between  the  parties,  and  was  finally  had  on 
June  6, 1895,  with  both  parties  present  and  represented  by  counsel. 
On  June  17, 1895,  the  local  officers,  before  whom  the  ca«e  was  tried, 
rendered  their  joint  decision,  in  which  they  found  that  contestant  was 
qualified  to  make  entry,  that  he  was  the  first  to  enter  upon  and  claim 
the  land  for  a  homestead,  and  that  his  settlement  was  prior  to  any  set- 
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tlement  made  by  defendant  and  prior  to  her  entry,  and  they  recom- 
mended the  cancellation  of  defendant's  entry  and  that  plaintiff  be 
allowed  to  make  entry. 

From  this  decision  defendant  appealed,  and  on  February  12, 1896, 
your  office  affirmed  the  decision  of  the  local  officers  and  held  defend- 
ant's entry  subject  to  plaintiffs  prior  right  of  entry. 

On  February  29, 1896,  defendant  filed  a  motion  in  the  local  office  for 
review  of  your  office  decision,  which  showed  service  of  the  motion  on 
plaintiff.    The  motion  alleged  errors  both  of  law  and  fact. 

On  April  23, 1896,  upon  a  re-examination  of  the  record,  your  office 
denied  the  motion  on  all  the  grounds  stated,  and  adhered  to  the  orig- 
inal decision. 

June  3, 1896,  defendant  filed  an  appeal  to  the  Department  from  your 
office  decisions  of  February  12,  and  April  23, 1896,  in  which  the  same 
grounds  of  error  alleged  in  her  motion  for  review  are  insisted  upon, 
and  the  additional  one  that  plaintiff  was  disqualified  by  reason  of 
being  at  the  time  of  his  settlement  an  employe  of  the  Interior  Depart- 
ment.   The  other  grounds  of  error  alleged  wiU  be  first  considered. 

In  reference  to  the  facts,  the  register  and  receiver  find  as  follows: 

On  the  16th  day  of  September,  1893,  the  contestant  entered  the  Cherokee  Outlet 
from  the  hundred  foot  line  running  south  of  the  Chilocco  school  reservation,  and 
ran  a  straight  line  south  to  the  land  in  controversy  on  horseback.  He  stuck  a  stake, 
dng  a  small  hole,  and  remained  on  the  land  until  after  sundown.  The  stake  was 
from  two  and  a  half  to  three  inches  wide,  and  about  three  feet  wide  (high)  having 
written  on  it,  ''This  claim  taken  by  Joe  Hoskin."  He  returned  to  the  land  on  the 
18th  of  September,  and  did  some  breaking,  seventy  to  eighty  feet  long,  and  twenty- 
five  or  thirty  feet  wide.  He  returned  home  at  night  to  the  Chilocco  reservation, 
where  he  had  lived  for  several  years  prior  to  the  opening  of  the  Cherokee  Outlet. 
The  week  following  the  opening  he  was  on  the  land  every  day.  He  was  unable  to 
remain  on  the  land  at  night,  by  reason  of  the  ill  health  of  his  wife.  On  October 
14th  he  built  a  shanty  eight  by  ten,  six  feet  high  on  one  side,  and  eight  feet  high  on 
the  other.  About  the  first  of  November  he  had  about  three  acres  broken.  During 
tbe  winter  was  on  the  claim  every  week,  with  the  exception  of  two  weeks,  his 
visits  usually  being  made  thereto  on  Saturdays  and  Sundays.  At  this  time  the  con- 
testant still  retained  his  position  at  the  Chilocco  reservation  as  blacksmith,  and 
resided  at  the  same  place.  He  built  another  house  the  latter  part  of  February  or 
the  first  of  March ;  bought  lumber  and  building  material  to  the  extent  of  over  a 
hundred  dollars  worth  some  time  in  January,  in  Arkansas  City,  where  tlie  house 
was  being  constructed.  He  moved  in  the  house  on  the  14th  of  March,  1894.  The 
contestant  claims  that  on  account  of  the  ill  health  and  extreme  debility  and  weak- 
ness of  his  wife,  by  reason  of  having  been  confined  about  the  first  of  September, 
1893,  he  was  unable  to  remove  her  to  the  claim.  And  that  he  was  unable  to  build  a 
suit-able  house  to  live  in  before  March,  by  reason  of  the  failure  of  an  Arkansas  City 
Bank,  in  which  his  money  was  deposited.  Since  taking  up  his  residence,  he  has,  at 
different  times,  made  such  improvements,  until  now  he  has  about  forty-eight  acres 
broken,  fourteen  acres  in  wheat,  and  six  acres  in  oats,  twelve  in  kafiir  corn,  six  in 
eane,  and  ten  acres  in  orchard.  The  second  house  is  sixteen  by  twenty-four,  six  win- 
dows, and  two  doors,  ten  feet  ceiling.  Has  a  stable  eleven  by  twelve.  Tbe  first 
hoase  placed  on  the  land  he  converted  into  a  chicken  house.  Has  a  cave,  a  good  well, 
and  a  eorrel  150  square.  Has  one  hundred  and  seventy-four  poach  trees,  one  hundred 
and  sixty  apple,  ]iluni  and  <'herry  trees,  seventy-four  grape  vines,  etc.    The  contestant 
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declares  that  the  improvements  placed  upon  the  land  until  the  7th  of  October,  18^, 
were  plainly  visible  to  any  person  from  any  point  of  the  claim,  and  that  x>artie8 
looking  for  evidences  of  settlement  could  not  have  failed  to  see  them.  It  also 
appears  that  on  the  18th  of  September,  1893,  the  contestant  placed  on  the  land  in 
controversy  a  foundation,  estimated  to  be  eight  by  ten  feet,  made  out  two  by  six 
scantling;  laid  in  the  form  of  a  square,  with  cross  pieces  or  cleats  nailed  across  the 
corners ;  and  that  this  was  placed  on  a  sod  pile  about  one  foot  high. 
So  far  as  the  testimony  in  this  case  shows,  the  defendant  relies  upon  her  entry. 

Your  office  substantially  concurred  in  this  finding  of  facta,  both  upon 
the  first  and  second  examinations  of  the  record.  Its  re-examination  here 
discloses  no  error  in  the  statement  of  facts. 

So  far  as  appears  from  the  record  the  defendant  never  saw  the  land 
until  some  time  after  her  entry,  but  the  law  charges  her  with  notice  of 
the  plaintiff's  improvements  shown  to  be  plain  and  visible  upon  it,  both 
before  and  at  the  time  of  her  entry. 

It  is  insisted  that  plaintiff  manifested  bad  faith  in  so  long  delay  in 
establishing  residence.  The  law  requires  the  establishment  of  residence 
within  a  reasonable  time  where  there  is  an  adverse  claim,  and  what  is 
a  reasonable  time  must  depend  upon  the  facts  and  circumstances  of  each 
case. 

The  plaintiff'  established  residence  in  this  case  within  six  months  from 
settlement  and  before  the  defendant  made  any  improvements,  or  went 
upon  the  land.  The  reason  given  for  the  plaintiff's  delay  in  establish- 
ing residence  is  the  ill  health  of  his  wife  at  the  time,  which  is  shown 
by  the  testimony  of  two  physicians  who  treated  her.  Under  the  cir- 
cumstances disclosed  by  the  record,  this  delay  will  not  raise  the  pre- 
sumption of  the  abandonment  of  his  settlement  rights,  the  evidence 
showing  that  he  continued  to  make  valuable  improvements  up  to  the 
time  of  establishing  residence. 

It  is  further  insisted  that  inasmuch  as  plaintiff  had  for  some  years 
resided  on  the  Gbilocco  school  reservation,  and  made  the  run  from  said 
reservation,  that  he  was  disqualified. 

This  contention  is  based  on  the  idea  that  the  entering  upon  or  pass- 
ing over  an  Indian  reservation  was  unlawful.  In  the  case  of  Welch  v, 
Butler  (21  L.  D.,  3G9,)  it  was  held  that  the  doctrine  was  not  applicable 
to  the  Chilocco  school  reservation.  In  Grady  et  al,  t?.  Williams  (23  L.  D., 
533,)  it  is  declared  that  persons  who  made  the  run  into  the  Cherokee 
Outlet  were  not  disqualified  because  they  passed  ovdr  an  adjacent 
Indian  reservation. 

It  remains  to  consider  the  contention  that  Hoskin  is  disqualified  as 
an  entryman  by  reason  of  being  an  employe  of  the  Department  of  the 
Interior, 

Hoskin's  own  testimony  is  relied  upon  to  show  his  residence  and 
employment  on  the  Chilocco  school  reservation.  He  testified  that  he 
had  resided  at  the  school  for  seven  or  eight  years,  and  was  employed 
as  a  blacksmith;  that  he  was  employed  at  $50.00  per  month,  and  was 
subject  to  dismissal  at  any  time.    His  employment  was  recommended 
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by  the  Saperintendent  and  approved  by  the  Commissioner  of  Indian 
Affairs. 
Section  452  of  the  Eevised  Statutes  is  as  follows: 

The  officers,  clerks,  and  employees  in  the  General  Land  Office  are  prohibited  ftom 
directly  or  indirectly  parchasing  or  becoming  interested  in  the  purchase  of  any  of 
the  public  land ;  and  any  person  who  violates  this  section  shall  forthwith  be  removed 
from  his  office. 

The  Department  in  constraing  this  section  has  held  that  it  applies 
to  clerks  and  employes  in  any  of  the  branches  or  arms  of  the  public 
service  under  the  control  and  supervision  of  the  Commissioner  of  the 
General  Land  Office  in  the  discharge  of  his  duties  relating  to  the  sur- 
vey and  sale  of  the  public  lands,  and  that  such  employes  may  not  enter 
public  lands.    McMicken  et  ah,  11  L.  D.,  96. 

A  blacksmith  hired  to  work  at  his  trade  by  the  Commissioner  of 
Indian  Affairs  at  the  Chilocco  school  reservation  is  not  an  employe  of 
the  General  Land  Office  within  the  meaning  of  said  section,  and  is  not 
by  reason  of  such  employment  disqualified  to  enter  public  laud. 

The  defendant  having  failed  to  show  any  material  error  in  your  office 
decisions  appealed  from,  they  are  hereby  affirmed. 


FBACJTICE-APPL.ICATION  TO  ENTER— ORDEB  FOB  HEABING. 

Gallup  v.  Welch  et  al.  (On  Eevtbw). 

No  right  is  secured  by  an  application  to  make  entry  that  will  bar  the  allowance 
of  a  hearing,  as  to  the  statas  of  the  land  involved,  on  the  prior  application  of 
another  party. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(F.  L.  0.)  October  20^  1897.  (F.  W.  0.) 

With  your  office  letter  "K''  of  September  24, 1897,  was  forwarded  a 
motion,  filed  on  behalf  of  Wesley  0.  Welch,  for  review  of  departmental 
decision  of  July  12,  1897  (26  L.  D.,  3),  in  the  case  of  J.  F.  Gallup  v. 
Wesley  0.  Welch,  involving  the  W.  J  of  the  NE.  J,  the  NW.  J  of  the 
BE.  i  and  the  NE.  J  of  the  SW.  J  of  Sec.  36,  T.  85  N.,  E.  30  W.,  Des 
Moines  land  district,  Iowa. 

Said  case  arose  upon  an  application  filed  by  Welch  on  January  22, 
1889,  to  make  timber  culture  entry  of  the  tract  in  question ;  which  appli- 
cation was  rejected  by  the  local  officers  for  conflict  with  the  prior  selec- 
tion made  by  the  Cedar  Eapids  and  Missouri  Eiver  Eailroad  Company 
on  November  26, 1886,  and  also  because  the  tract-books  of  their  office 
showed  the  land  to  have  been  patented  to  the  State  of  Iowa  under  the 
swamp  act  of  September  28, 1850. 

This  land  had  been  selected  and  reported  by  the  surveyor-general  as 
swamp  land  as  early  as  May  11, 1859,  and  in  the  certificate  attached  to 
the  list  the  surveyor- general  certified  that  the  list  had  been  compared 

with  the  field  notes,  plata,  and  other  evidences  on  file  in  this  office,  and  hy  the  afli- 
dayite  of  said  coanty  surv.eyors  or  State  locating  agents,  it  appears  that  the  greater 
2670— VOL  25 ^22 
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part  of  each  smallest  legal  subdivision  of  the  lands  embraced  in  said  list  is  swampy 
or  subject  to  such  overflow  as  to  render  the  sameninfit  for  oaltlvation,  and  is  there- 
fore of  the  character  contemplated  by  the  act  of  28th  of  Septi^mber,  1850. 

In  a  letter  fi-oiii  your  office  addressed  to  the  register  and  receiver  at 
Des  Moines,  dated  June  10, 1864,  the  local  officers  were  [erroneously] 
advised  that  the  tract  in  question  had  been  patented  to  the  State  as 
swamp  land  under  the  act  of  1850,  and  they  were  directed  to  so  note 
upon  their  tractbooks,  which  they  did,  and  the  same  was  duly  noted 
upon  the  county  records. 

The  tract  in  question  is  in  Greene  County,  and  as  the  State  had  con- 
ferred the  swamp  lands  upon  the  county,  and  the  county  had  contracted 
with  the  American  Emigrant  Company,  said  last  mentioned  company 
conveyed  this  land  to  James  Callahan  and  James  C.  Savery,  and  they 
in  turn  conveyed  it  to  Gallup  on  April  4, 1890. 

This  tract  is  within  the  limits  of  the  grant  for  the  Cedar  Bapids  and 
Missouri  Biver  Bailroad  Company,  now  known  as  the  Iowa  Central  Air 
Line  Bailroad  Company.  In  a  suit  brought  by  the  American  Emigrant 
Company  against  the  railroad  company,  in  1882,  to  settle  the  question 
of  conflicting  rights  between  the  two  companies  to  the  limds  claimed  to 
be  swamp,  within  said  county  and  within  the  limits  of  the  railroad 
grant,  the  railroad  company  disclaimed  any  right  to  the  tract  here  in 
question,  together  with  other  land,  in  consideration  of  which  the  Emi- 
grant Company  relinquished  its  claim  to  other  lands  claimed  to  be 
swamp  within  the  limits  of  the  railroad  grant. 

Notwithstanding  this  compromise  in  1882,  it  appears  that  on  June 
30, 1885,  the  railroad  company  initiated  a  contest  against  the  swamp 
land  claim  to  certain  tracts,  including  the  tract  in  question,  and  at  the 
same  time  filed  an  application  to  select  the  tract  here  in  question  as 
indemnity.  Ux)on  this  hearing  the  tract  in  question  was  adjudged 
not  to  be  swamp  by  your  office  letter  of  November  16,  1886,  and  on 
November  24th  following,  the  company's  application  to  select  was 
permitted  to  go  of  record. 

Subsequently,  to  wit,  on  April  11,  1892,  your  office  canceled  the  com- 
pany's selection  because  of  its  disclaimer  filed  in  the  suit  before  referred 
to,  and  on  May  7, 1893,  Gallup,  who  claimed  under  the  swamp  grant, 
filed  a  petition  asking  that  an  investigation  be  made  or  ordered  to 
determine  the  character  of  the  tract  in  question,  with  a  view  to  having 
the  same  patented  to  the  State  as  swamp  land.  To  this  application 
Welch,  who  had  tendered  timber-culture  application,  as  before  stated, 
on  January  22,  1889,  filed  objections,  and  in  your  office  decision  of 
March  10, 1894,  the  petition  by  Gallup,  and  also  the  api)eal  by  Welch 
from  the  rejection  of  his  timber  culture  application,  were  considered, 
both  of  which  were  denied. 

In  the  decision  under  review  it  was  adjudged  that  Welch  secured  no 
right  to  the  tract  in  question  by  the  tender  of  his  timber-culture  appli- 
cation on  January  22, 1889,  the  land  being  at  that  time  embraced  in  the 
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indemuity  selection  of  tbe  Cedar  Bapids  and  Missoari  Eiver  Railroad 
Company,  which  selection  was  not  canceled  until  after  tbe  repeal  of  the 
timber-culture  law. 

On  account  of  tbe  equities  in  Gallup,  and  in  view  of  tbe  fact  that  tbe 
contest  upon  which  tbe  State's  selection  was  canceled  was  instituted 
by  tbe  railroad  company  after  it  bad  practically  admitted  tbe  swampy 
nature  of  tbe  land,  a  further  investigation  was  ordered  to  determine 
tbe  actual  character  of  the  land. 

In  said  opinion  the  fact  was  noted  that  Gallup,  in  July,  1894,  bad 
tendered  homestead  application  for  this  tract,  upon  which  no  action 
appeared  to  have  been  taken.    And  in  the  opiuion  it  was  stated: 

Should  the  previous  adjudicatiou  of  your  office  as  to  the  character  of  the  land  be 
adhered  to,  Gallup'a  application  under  the  homestead  law  will  then  be  considered 
and  the  tract  disposed  of  as  other  public  land. 

In  the  motion  for  review  filed  on  behalf  of  Welch  nothing  is  alleged 
but  what  was  fully  considered  at  tbe  time  of  the  rendition  of  tbe  deci- 
sion under  consideration,  and  the  motion  is  accordingly  denied  and 
herewith  returned  for  tbe  files  of  your  office. 

Among  tbe  papers  forwarded  with  your  office  letter  of  September  24, 
1897,  is  also  a  motion  to  revoke  the  order  for  a  rehearing  to  determine 
the  character  of  this  tract,  filed  on  bebalf  of  Oscar  W.  Lowery,  who,  it 
appears,  in  April,  1894,  tendered  homestead  application  for  the  tract  in 
question,  which  application  was  rejected  by  tbe  local  officers  June  29, 
1894;  from  which  action  he  duly  appealed  to  your  office. 

This  appeal  has  not  been  considered  by  your  office,  and  in  tbe  pre- 
vious decisions  of  this  Department  tbe  pendency  of  said  application 
was  not  mentioned.  Lowery  claims  to  have  bad  no  notice  of  tbe  action 
taken  upon  the  applications  by  Welch  and  Gallup  until  after  promul- 
gation of  the  decision  under  consideration.  His  claim  rests  solely  upon 
his  application,  presented,  as  before  stated,  in  April,  1894,  which  he 
asserts  gives  him  a  superior  right  over  Gallup,  whose  homestead  appli- 
cation was  not  filed  until  July  following. 

It  will  be  noted  that  in  tbe  decision  under  review  no  direction  was 
given  to  allow  Gallup  to  make  entry  of  the  land  under  bis  application 
tendered  in  July,  1894;  the  action  taken  was  upon  bis  application  for 
an  investigation  as  to  tbe  character  of  tbe  land;  which  application  was 
filed  on  May  7, 1893.  At  this  time  Lowery  was  not  a  claimant  for  the 
tract  in  question,  and  by  the  tender  of  bis  homestead  application  in 
April  following,  he  secured  no  such  right  as  would  bar  tbe  granting  of 
the  application  for  a  hearing,  and  bis  motion  is  accordingly  denied  and 
herewith  returned  for  the  files  of  your  office. 

Should  the  tract  upon  re-investigation  be  found  not  to  be  swampy  in 
character  within  the  meaning  of  tbe  act  of  September  28,  1850,  tbe 
question  as  to  the  respective  rights  of  Lowery  and  Gallup  under  their 
several  applications  will  then  be  a  proper  matter  for  consideration. 
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PRACTICE-APPMCATION  TO  KNTEB. 

John  F.  Dbvoy. 

The  rnle  laid  down  in  Cowles  r.  Haff,  24  L.  D.,  81,  with  respect  to  applications  to 
enter  made  after  Judgment  of  cancellation  and  prior  to  appeal  thereftom,  bat 
within  the  time  allowed  therefor,  is  applicable  to  pending  cases. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(F.  L.  C.)  October  20y  1897.  *  (E.  M.  R.) 

This  case  involves  the  NB.  J  of  the  NE.  \  and  S.  i  of  NE.  J,  Sec.  22, 
T.  10  N.,  E.  1  E.,  Hamboldt  land  district,  California,  and  is  before  the 
Department  npon  motion  for  review,  by  John  F.  Devoy,  of  departmental 
decision  of  July  12, 1897. 

The  records  shows  that  on  January  31, 1896,  the  local  officers  trans- 
mitted to  yonr  office  the  appeal  of  the  said  Devoy  from  their  decision 
of  January  7, 1896,  rejecting  his  application  to  purchase  under  the  act 
of  June  3, 1878  (20  Stats.,  89),  the  IS'E.  I  of  said  section  and  range, 
becaase  theretofore,  on  June  28, 1895,  one  William  Lupton  had  made 
homestead  entry  of  the  land  in  controversy,  together  with  the  NW.  J 
of  the  SE.  \  of  said  section. 

One  Isaac  Barber,  on  March  31, 1883,  made  timber  land  cash  entry 
for  the  NE.  i  of  Sec.  22,  and  thereafter,  on  April  14,  1888,  said 
entry  was  held  for  cancellation  by  your  office  and  on  December  15, 
1894,  tin  ally  ordered  to  be  canceled. 

Devoy's  application  was  originally  filed  in  the  local  office  on  May  28, 
1888,  where  it  was  held  to  await  the  disposition  of  the  proceedings 
against  the  entry  of  Barber.  Devoy  appealed  from  the  action  of  your 
office,  which,  on  March  21,  1896,  affirmed  the  decision  of  the  local 
office.  The  decision  of  the  Department  of  date  July  12,  1897,  which 
is  now  sought  to  be  reviewed,  affirmed  the  action  of  your  office.  It 
was  therein  held  that  the  case  of  Gowles  v.  Huff  et  al,  (24  L.  D.,  81) 
had  overruled  the  doctrine  laid  down  in  ex  parte  Oauger  (10  L.  D.,221), 
and  that  after  a  judgment  of  cancellation  by  your  office,  and  prior  to 
appeal  from  such  judgment  but  within  the  time  allowed  for  such 
appeal,  an  application  to  enter  should  not  have  been  received. 

The  motion  for  review,  while  conceding  the  correctness  of  the  rule 
laid  down  in  the  Gowles  v.  Huff  case,  urges  that,  inasmuch  as  said 
rule  was  first  announced  in  the  case  of  Allen  v.  Price  (15  L.  D.,  424), 
on  the  15th  day  of  November,  1892,  which  overturned  and  in  effect 
overruled  the  practice  theretofore  existing,  as  announced  in  the  said 
Ganger  case,  the  application  of  Devoy  when  made  was  therefore  in 
accordance  with  the  law  and  practice  of  the  Department,  and  he  should 
not  be  made  to  suffer  by  reason  of  the  change  of  holding  upon  the  part 
of  the  Department. 

This  question  was  substantially  involved  in  the  Gowles  t?.  Huff  case, 
and  was  decided  adversely  to  the  contention  now  madC;  inasmuch  as  it 
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was  there  held,  "an  application  to  enter  shonld  not  be  received  during 
the  time  allowed  for  appeal  from  a  judgment  cancelling  a  prior  entry 
of  the  land  applied  for;  nor  the  land  so  involved  held  subject  to  entry, 
or  application  to  enter,  until  the  rights  of  the  entryman  have  been 
finally  determined;"  and  the  entry  of  Huff  was  canceled  and  the  appli- 
cation of  Cowles  to  enter  was  allowed. 

This  disposition  of  the  case  was  made  after  a  consideration  of  the 
question  at  issue,  and  no  good  reason  appearing  for  disturbing  the 
same,  it  is  adhered  to  and  the  motion  for  review  is  denied. 


OKLAJaOMA  LANDS-SETTLEMENT  BIGHTS. 

Cope  v.  Bbaden. 

A  settler  on  Oklahama  land,  who  on  the  day  of  opening  enters  the  Territory  prema- 
torely,  with  many  others^  through  a  misapprehension  as  to  the  signal  given  for 
entrance,  must  show,  as  against  one  who  enters  at  the  proper  time,  that  no 
advantage  was  gained  hy  such  premature  entry. 

Acting  Secretary  By  an  to  the  Commissioner  of  the  General  Land  Office^ 
(F.  L.  C.)  October  21^  1897.  (P.  J.  0.) 

The  land  involved  in  this  controversy  is  the  SE.  J  of  Sec.  12,  T.  22 
N.,  E.  7  W.,  I.  M.,  Enid,  Oklahoma,  land  district,  of  which  Landa  H. 
Braden  made  homestead  entry  September  21,  1893.  On  September 
30th  following,  Otho  E.  Oope  filed  hit?  affidavit  of  contest  against  the 
same,  alleging  prior  settlement  on  the  land.  A  hearing  was  had 
before  the  local  officers,  and  as  a  result  they  filed  dissenting  opinions. 
In  the  opinion  of  the  register  the  testimony  of  the  several  witnesses  is 
quoted  at  some  length,  and  he  recommends  that  the  homestead  entry 
of  Braden  he  held  intact  and  the  contest  be  dismissed.  A  motion  for 
review  of  this  decision  was  filed  by  Cope,  but  was  overruled  by  the 
local  officers.  The  receiver,  in  a  comparatively  brief  decision  recom- 
mends that  the  homestead  entry  be  canceled  and  Cope  be  allowed  to 
make  entry. 

Both  parties  appealed,  and  your  office,  by  letter  of  March  6, 1896, 
reversed  the  decision  of  the  register  and  held  that  Cope  was  the  first 
to  reach  the  laud,  that  he  was  a  qualified  entryman  and  had  a  superior 
right  of  entry  to  that  of  Braden.  In  deciding  the  question  involved, 
your  office  held : 

The  burden  of  proving  that  the  plaintiff  made  a  premature  entry  in  the  territory 
devolved  upon  the  defendant,  and  he  has  failed  to  show,  by  a  fair  preponderance  of 
evidence,  that  the  plaintiff  did  start  in  the  race  before  the  signal  was  given  by  the 
soldier  above  mentioned. 

Motion  for  review  of  this  decision  was  filed  and  denied  on  May  18, 
1896.    In  that  decision  it  is  held  by  your  office : 

The  evidence  tends  to  show  and  by  a  preponderance  does  show,  that  the  plaintiff 
entered  the  territory  a  few  minates  prior  to  12  o'clock  noon,  central  standard  time, 
September  16. 1893,  bnt  under  the  facts  of  this  case,  such  entrance  was  lawful.    He 


342  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

entered  the  territory  with  thousands  at  a  signal  given  by  one  in  authority  to  desig- 
uate  the  time  when  12  o'clock  noon  should  arrive.  Whether  the  signal  was  given  a 
few  niinntes  prior  to  12  o^clock  noon,  it  is  not  pertineut  to  inquire,  so  far  as  the 
qualification  of  the  plaintiff  is  concerned. 

Whereupon  Braden  prosecutes  this  appeal,  assigniug  numerous  errors 
of  law  and  fact. 

The  land  in  controversy  is  situated  less  than  one  mile  from  the  town 
of  Enid,  and  is  about  seventeen  and  a  half  or  eighteen  miles  north  of  the 
south  line  of  the  Outlet,  from  which  poin  t  both  parties  to  this  controversy 
ran  on  horseback.  The  decisions  of  the  register  and  of  your  office  find 
that  Cope  prematurely  entered  the  Outlet  on  the  day  of  the  opening. 
There  is  no  doubt  in  my  mind  as  to  the  correctness  of  this  finding. 
The  receiver  in  his  opinion  does  not  controvert  this  finding,  but  says 
Cope  went  in  on  the  signal. 

It  is  shown  by  the  testimony  that  there  were  several  thousand  people 
assembled  on  the  south  line  of  the  Outlet  at  a  point  a  few  miles  north 
of  Hennessey,  where  the  railroad  enters  the  Strip,  and  that  the  line  of 
intending  settlers  extended  both  east  and  west  of  said  railroad  track 
where  they  were  congregated  on  the  one-hundrcd-foot  strip,  on  the 
morning  of  the  16th  of  September,  preparatory  to  making  the  run. 

The  parties  to  this  controversy  were  west  of  the  track,  Cope  being 
about  one-eighth  of  a  mile  from  it,  while  Braden  was  still  further  west 
and  across  Buffalo  Creek.  On  this  creek  there  was  quite  a  growth  of 
timber,  which  prevented  those  west  of  it  from  seeing  those  east.  In 
front  of  the  north  line  of  the  one-hundred-foot  strip  was  a  line  of  sen- 
tries, posted  by  the  military  authorities,  to  give  the  signal  for  start- 
ing by  firing  their  pieces.  The  line  of  settlers  was  practically  solid, 
and  Cope  was  in  or  near  the  front  line.  It  appears  that  the  railroad 
train,  which  was  a  little  distance  south  of  the  line,  after  having  been 
loaded,  was  moved  up  to  within  a  few  feet  of  the  line  preparatory  to  the 
start.  In  moving  it  up  the  whistle  of  the  locomotive  was  sounded,  and 
after  a  few  exhausts  of  steam  the  great  majority  of  those  on  the  line 
broke  and  ran  into  the  Outlet.  The  first  break  seems  to  have  been 
made  east  of  the  railroad  track,  but  they  were  immediately  followed  by 
those  on  the  west.  The  testimony  shows  that  the  soldiers  tried  to  stop 
them,  but  were  unsuccessful  save  as  to  a  part  of  them,  and  those  who 
did  remain  were  largely  occupying  vehicles.  The  great  majority  of 
horseback  riders  continued  on  in  the  rush.  Those  who  were  stationed 
west  of  Buffalo  Creek,  where  Braden  was,  being  hidden  from  view  by 
the  line  of  timber  from  those  east,  did  not  start  until  12  o'clock. 

The  rush  thus  made  started  from  thirteen  to  fifteen  minutes  before 
twelve.  This  is  the  time  as  fixed  by  the  sergeant,  who  had  charge  of 
the  sentries,  and  the  United  States  marshals,  who  were  superintending 
the  loading  and  moving  of  the  trains,  all  of  whom  were  present  in  the 
vicinity  and  witnessed  the  start. 

It  is  clear  to  my  mind,  from  the  testimony,  that  Cope  was  with  the 
crowd  that  broke  and  started  at  that  time.    Neither  he  nor  his  wit.- 
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nesses  would  swear  tliat  they  were  not  present  in  the  Outlet  prior  to 
twelve  o'clock  on  that  day,  though  the  direct  question  was  put  to  them. 
They  all  claim  they  saw  the  sentry  in  their  vicinity  lower  his  guidon, 
which  they  took  as  a  signal  ibr  the  start,  and  ran  by  that.  But  it  is 
not  difficult  to  understand  how  the  sentry,  seeing  a  solid  phalanx  of 
on-rushing  settlers,  may  have  become  disconcerted  and  lowered  his 
flag.  Be  this  as  it  may,  however,  the  signal  for  starting  was  under- 
stood to  be  the  firing  of  a  gun,  and  there  would  seem  to  be  no  excuse 
why,  if  the  settlers  had- been  misled,  they  should  not  have  halted  as 
they  were  ordered  to  do  and,  take  their  places  on  the  line.  This  many 
of  them  did  do,  but  it  is  not  claimed  that  Cope  or  any  of  his  witnesses 
did  so.  In  fact,  it  is  admitted  that  he  never  stopped  after  the  start 
until  he  got  to  his  land. 

Under  these  circumstances  it  is  idle  to  attempt  to  argue  that  those 
who  thus  started  in  the  race  did  not  gain  an  advantage  over  those  who 
remained  until  the  lawful  time  for  starting.  Under  the  peculiar  circum- 
stances surrounding  this  premature  entrance,  it  may  be  that  those  who 
made  it  should  not  be  held  disqualified  from  entering  land  in  the  Out- 
let. There  seems  to  have  been  no  premeditation  in  making  this  start. 
It  was  evidently  the  result  of  a  belief  that  the  train  was  moving  into 
the  Outlet,  and  the  restless  mass  took  that  as  a  signal  for  moving. 

It  is  manifestly  unjust,  however,  that  Cope  should  be  given  the 
advantage  he  gained  by  this  premature  entry,  as  against  one  entering 
the  Outlet  at  the  prescribed  time.  That  he  did  gain  an  advantage 
over  those  remaining  on  the  line  until  the  signal  was  given  to  start,  of 
from  thirteen  to  fifteen  minutes,  is  evident.  If  he  was  the  first  to  arrive 
on  the  land,  all  other  things  in  the  race  being  equal,  he  certainly  had 
the  advantage  of  Braden  to  the  extent  of  the  time  he  made  the  start  in 
advance  of  the  legal  hour,  and  in  my  judgment  he  should  not  be  allowed 
this  advantage. 

The  burden  of  proof  is  upon  the  contestant  Cope  to  establish  the  fact 
that  he  was  first  upon  the  tract  in  a  strictly  orderly  way.  He  should 
have  shown  with  some  degree  of  accuracy  the  time  that  he  arrived  at 
the  land,  and  under  the  extraordinary  circumstances  surrounding  his 
entrance  into  the  Outlet  this  showing  should  have  been  such  as  to 
enable  the  Department  to  determine  with  reasonable  certainty  the  time 
of  his  arrival.  From  a  critical  examination  of  the  testimony  of  Cope 
and  his  eighteen  witnesses  it  is  found  to  be  impossible  to  ascertain  the 
time  he  did  arrive.  He  says  himself  that  he  got  there  at  12 :42  or  12 :43. 
But  while  he  admits  he  had  a  watch  he  says  he  did  not  consult  it  to 
ascertain  the  exact  time.  None  of  his  witnesses  fix  the  time  from  actual 
observation,  except  his  father-in-law  who  saw  him  a  half  a  mile  away  at 
the  time  he — Cope — got  oft'  on  the  land — and  says  he  then  consulted  his 
watch  and  it  was  12.48.  All  the  other  witnesses  approximate  the  time 
as  being  shortly  before  one  o'clock  p.  m. 

Whatever  may  have  been  the  number  of  minutes  after  twelve  o'clock 
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noon,  that  Cope  got  to  the  land,  there  should  be  added  thereto  the  nnm- 
ber  of  minutes  before  twelve  o^clock,  that  he  started  from  th6  south  line. 
The  evidence  shows  this  to  have  been  thirteen  or  fifteen  minutes. 

Braden  started  in  the  race  at  twelve  o'clock  noon,  on  the  signal  given 
and  ran  directly  to  the  land.  The  testimony  tends  to  show  that  he 
arrived  there  about  12 :55  p.  m.  There  is  no  question  as  to  his  good  faith 
in  making  the  start,  and  Cope  admits  seeing  him  on  the  land  shortly 
after  he  got  there. 

In  view  of  the  fact  that  Braden  lawfully  entered  the  Outlet,  and  the 
further  fact  that  Cope  prematurely  entered  the  same,  as  shown,  together 
with  his  failure  to  show  by  a  clear  preponderance  of  the  testimony  that 
he  did  not  gain  an  advantage  thereby  over  Braden,  I  think  his  entry 
should  be  held  intact  and  the  contest  dismissed. 

It  is  so  ordered  and  your  of&ce  judgment  reversed. 


BIGHT  OF  WAY-ACT  OP  MARCH  8,  1891. 

William  Mabb. 

An  application  for  a  right  of  way  tinder  the  act  of  March  3;  1891,  cannot  be  approTed 
unlefiB  it  is  made  to  appear  that  maid  right  of  way  is  desired  solely  for  the  pur- 
pose of  irrigation. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  October 
(F.  L.  0.)  22,  1897.  (0.  W.  P.) 

I  am  in  receipt  of  your  office  letter  of  August  25, 1897,  submitting 
the  papers  in  the  matter  of  the  appeal  of  William  Marr  from  your  office 
decision  of  June  29,  1897,  upon  his  application  for  right  of  way  under 
sections  18  to  21  of  the  act  of  March  3, 1891  (26  Stat.,  1095),  for  his 
Big  Creek  Reservoir,  Denver  land  district,  Colorado. 

By  your  office  letter  of  March  12, 1897,  you  required  the  applicant 
to  amend  his  certificate  on  the  map,  filed  under  the  act  of  March  3, 
1891,  to  the  effect  that  "  the  right  of  way  was  desired  for  the  sole  pur- 
pose of  irrigation."  The  applicant  failing  to  make  the  required  amend- 
ment, your  office,  by  the  decision  appealed  from,  allowed  him  sixty 
days  in  which  to  amend  his  certificate.  Whereupon  the  applicant 
appealed  to  the  Department. 

The  applicant  asks  to  be  relieved  from  said  requirement,  upon  the 
grounds  that,  while  the  right  of  way  is  to  be  used  chiefly  for  irrigation, 
yet  a  declaration  to  the  effect  that  it  was  for  that  sole  purpose  would 
endanger  his  water  right  under  the  laws  of  Colorado;  that,  as  settle- 
ments that  will  be  made  along  the  line  of  the  outlet  will  require  water 
for  domestic  purposes,  it  is  also  claimed  for  such  use;  and  that  the 
applicant  also  desires  to  make  use  of  the  water  for  a  limited  period  of 
time  for  manufacturing  purposes,  in  the  operation  of  hydraulic  mining 
machinery,  &c« 
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The  Department,  in  the  case  of  the  South  Platte  Canal  Reservoir 
Co.,  20  L.  D.,  154,  held  that  the  act  of  March  3, 1891,  restricts  the  pur- 
pose for  which  the  right  of  way  thereby  granted  may  be  used  to  that 
of  irrigation,  and  that  maps  of  location  would  not  be  approved  where 
it  api)ears  that  the  right  of  way  is  desired  for  any  other  purpose  than 
irrigation,  and  this  ruling  was  adhered  to  in  the  case  of  the  Chafiee 
County  Ditch  and  Canal  Company,  21  L.  D.,  63,  in  these  words: 

Unless  it  is  stated  that  the  sole  purpose  for  which  the  right  of  way  applied  for  is 
desired  to  he  used  is  that  of  irrigation,  the  maps  can  not  he  approved,  under  the  pro- 
Tisious  of  the  act  referred  to. 

I  am  unable  to  discover  any  error  in  the  construction  of  said  act  and 
the  consequent  ruling  of  the  Department  in  these  cases.  The  reference 
made  by  the  counsel  for  the  applicant  to  the  act  of  January  21, 1895 
(28  Stat.,  635),  which  grants  the  right  of  way  for  tram  roads,  canals  or 
reservoirs  to  persons  "  engaged  in  the  business  of  mining  or  quarrying, 
or  of  cutting  timber  and  manufacturing  lumber,"  can  have  no  bearing 
upon  the  act  of  March  3, 1891.  The  act  of  January  21, 1895,  is  not  an 
amendment  of  the  act  of  March  3, 1891,  but  the  permission  provided 
for  in  the  former  is  for  a  different  use,  and  it  is  not  necessary  to  con- 
sider what  rights  are  granted  by  said  act,  as  this  application  is  made 
under  the  act  of  March  3, 1891.  I  refer  also  to  the  case  of  H.  W.  O'Mel- 
veny,  24  L.  D.,  560,  in  which  it  is  held  that  the  right  of  way  acts  of 
March  3, 1891,  and  May  14, 1896,  which  is  an  amendment  of  the  act 
of  January  21,  1895,  are  so  different  in  the  character  of  the  estate 
granted,  as  well  as  the  uses  to  which  the  right  of  way  may  be  devoted, 
that  the  permission  granted  must  rest  upon  one'  act  or  the  other. 

Your  office  decision  is  therefore  affirmed. 
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Wolfe  v.  Cobmaok. 

▲n  application  for  a  writ  of  certiorari,  on  the  ground  that  the  right  of  appeal  was 
lost  through  the  faalt  of  the  applicant's  attorney^  must  he  denied,  in  the  ahsenoe 
of  any  specific  charge  of  fraud  or  collusion  on  the  part  of  said  attorney. 

An  applicant  for  the  writ  of  certiorari  who  alleges  that  the  Commissioner  erred  in 
not  reviewing  the  decision  of  the  local  office  under  rule  48  of  practice,  should 
set  forth  specifically  the  alleged  irregularity  of  proceeding  on  the  part  of  said 
office,  or  wherein,  with  respect  to  the  interest  of  the  goyemment,  the  decision  of 
said  office  is  contrary  to  existing  laws  or  regulations. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  October 
(F.  L.  0.)  22j  1897.  (W.  A.  E.) 

William  H.  Wolfe  has  filed  his  application  for  an  order  directing 
your  office  to  certify  to  the  Department  the  record  in  the  case  of  said 
Wolfe  V.  Bobert  8.  Cormack,  involving  the  NE.  \  of  Sec.  31,  T.  29  M"., 
B.  3  Etfy  Perry,  Oklahoma,  land  district. 
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It  appears  that  ou  September  27.  1893,  Cormack  made  homestead 
entry  for  the  above  described  tract,  and  on  October  7, 1893,' Wolfe  filed 
affidavit  of  contest  alleging  prior  settlement.  A  bearing  was  bad, 
and  as  a  result  thereof  the  local  officers  found  in  flavor  of  the  defend- 
ant. Personal  service  of  said  decision  was  accepted  by  Wolfe's  attor- 
neys on  November  9, 1896,  and  on  December  16, 1896,  appeal  was  filed. 

Motion  to  dismiss  the  appeal  as  not  filed  in  time  was  filed  by  Cormack, 
and  on  May  20, 1897,  your  office  sustained  the  motion,  dismissed  the 
appeal,  and  disposed  of  the  case  under  rule  48  of  practice. 

Wolfe's  motion  for  review  of  this  action  was  denied  by  your  office  on 
August  21,  1897. 

Wolfe  then  filed  appeal  to  the  Department,  which  your  office  declined 
to  forward  for  the  reason  that  as  he  had  failed  to  appeal  in  time  from 
the  decision  of  the  local  officers,  there  was  no  right  of  further  appeal 
to  the  Department,  whereupon  he  filed  the  present  application  for  writ 
of  certiorari. 

It  is  not  denied  that  notice  of  the  decision  of  the  local  officers  was 
personally  served  ui)on  Wolfe's  duly  authorized  attorneys  on  November 
9, 1896,  and  that  appeal  was  not  filed  until  December  16, 1896,  after  the 
expiration  of  the  time  allowed  for  filing  appeal,  but  it  is  alleged  that 
"your  petitioner's  attorneys  were  not  only  unfaithful  to  their  trust, 
but  your  petitioner  is  honestly  of  the  opinion  that  they  got  all  the 
money  they  could  out  of  him,  and  then  deliberately  sold  him  out." 

While  it  is  evident  that  Wolfe's  attorneys  were  very  negligent,  it  is 
not  shown  that  they  were  guilty  of  fraud  or  collusion.  His  allegations 
to  that  efiect  are  general  and  indefinite  and  seem  to  be  based  on  noth- 
ing more  than  mere  suspicion. 

In  the  case  of  Peacock  v.  Shearer's  Heirs  (19  L.  D.,  211-214),  it  was 
said: 

It  would  be  a  fruitless  undertaking  m  the  Department  to  attempt  to  relieve  liti- 
gants before  it  of  all  the  errors,  real  or  imaginary,  that  they  might  conclude  their 
attorneys  had  been  guilty  of,  and  in  the  absence  of  specific  charges  of  firaud  it  can 
not  do  so. 

The  plaintiff  further  appeals  to  the  supervisory  power  of  the  Secre- 
tary on  the  grounds  that  the  decision  of  the  register  and  receiver  was 
so  contrary  to  existing  laws  and  regulations,  as  shown  on  the  face  of 
the  papers,  that  it  was  the  duty  of  the  Commissioner  of  the  General 
Land  Office  to  go  into  the  merits  of  the  controversy;  that  had  this  been 
done  your  office  decision  would  undoubtedly  have  been  in  his  favor; 
and  that  the  failure  of  your  office  to  go  into  the  merits  of  the  case  and 
render  decision  in  his  favor  is  an  injury  and  wrong  to  him. 

Rule  48  of  practice  provides  that: 

In  case  of  a  failure  to  appeal  from  the  decision  of  the  local  ofiBcers,  their  decision 
will  be  considered  final  as  to  the  facts  in  the  case  and  will  be  disturbed  by  the 
Commissioner  only  as  foUows : 

1.  Where  fraud  or  gross  irregularity  is  suggested  on  the  face  of  the  papers. 

2.  Where  the  decision  is  contrary  to  existing  laws  or  regtilations.     •     •     • 
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It  is  not  specifically  pointed  out  in  the  petition  wherein  there  was 
fraad  or  gross  irregularity.  The  trial  and  the  decision  of  the  local 
officers  seem  to  have  been  regular  in  every  respect.  As  to  the  second 
exception  to  the  rule,  it  was  held  in  the  case  of  Watts  v.  Forsyth 
(5  L.  D.,  624,)  that  (syllabus) : 

The  second  exception  to  rule  48  of  practice  is  only  applicable  when  it  appears 
that  the  decision  of  the  local  office  is  "contrary  to  existing  laws  and  regulations,'' 
as  to  rights  between  the  claimant  and  the  government,  and  not  with  respect  to  the 
preference  rights  of  others. 

Ko  sufficient  grounds  being  shown  for  granting  the  application  for 
certiorari,  it  is  hereby  denied. 


hoatestead  entry— final  proof-eqttitablb  action. 

Thomas  Heney  Glabke. 

The  iiulare  of  a  homcst^^ader  to  submit  final  proof  under  an  expired  entry,  within 
the  time  fixed  therefor  by  an  order  of  the  General  Land  Office,  will  not  preclude 
equitable  action  on  said  entry,  where  the  proof  is  subsequently  submitted,  and 
no  adverse  claim  exists. 

Secretary  Bliss  to  the  Cornmissioner  of  the  General  Land  Office^  October 
(F.  L.  C.)  33,  1897.  (J.  L.  McO.) 

On  Jane  8, 1886,  Thomas  Henry  Clarke  made  homestead  entry  for 
the  SW.  J  of  the  NW.  J  of  Sec.  14,  T.  36  N.,  E.  7  W.,  Eau  Claire  land 
district,  Wisconsin. 

The  time  within  which  final  proof  should  be  made,  in  order  to  comply 
with  the  requirements  of  the  law,  having  expired,  your  oflBce  on  two  or 
three  occasions  notified  him  of  that  fact,  and  requested  him  to  make 
such  proof.  Finally,  by  letter  of  October  30, 1895,  your  office  directed 
the  local  officers  to  notify  him  that  unless  he  offered  final  proof  or 
appealed  within  sixty  days  from  date  of  such  notification,  his  entry 
would  be  canceled. 

On  May  29, 1896,  the  local  officers  transmitted  to  your  office,  and  your 
office  has  transmitted  to  the  Department,  a  letter  from  said  Clarke, 
addressed  to  the  Secretary  of  the  Interior,  which  the  writer  evidently 
intended  as  an  appeal.  In  said  letter  he  sets  forth  that  his  health  has 
been  poor,  that  his  poverty  has  prevented  his  paying  the  traveling 
expenses  of  witnesses,  etc. 

On  June  15, 1897,  he  made  final  proof,  showing  that  he  settled  and 
established  residence  upon  the  land  before  making  entry  thereof;  that 
he,  with  his  wife  and  children  (the  latter  at  the  date  of  final  proof 
numbering  nine)  have  resided  upon  the  land  continuously;  and  that  he 
has  cultivated  and  improved  the  land  to  an  extent  sufficient  to  satisfy 
the  requirements  of  the  homestead  law. 

Your  office  was  warranted  in  directing  the  entryman  to  make  final 
proof  within  sixty  days  on  i)enalty  of  the  cancellation  of  his  entry. 
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Such  proof  was  not  made  until  long  after  the  period  thus  prescribed. 
Nevertheless,  as  the  question  is  one  solely  between  the  entryman  and 
the  government^  and  no  other  person  asserts  any  claim  to  the  land,  you 
are  hereby  directed  to  submit  said  entry  to  the  board  of  equitable 
adjudication  for  confirmation,  under  Bule  33. 


HOMESTEAD  ENTBY-QUALmCATIONS  OF  ENTRTMAN". 

William  Graham. 

A  homesteader  will  not  be  held  to  be  disqnalified  by  reason  of  the  ownership  of  more 
than  one  hundred  and  sixty  acres,  where  it  appears  that  the  aHeged  excess 
was  held  under  a  pre-emption  entry  that  has  been  subsequently  canceled. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  October 
(F.  L.  C.)  23^  1897.  (J.  L.  McO.) 

William  Graham  has  appealed  from  the  decision  of  your  office,  dated 
March  *J8, 1896,  holding  for  cancellation  his  homestead  entry  for  the  N.  J 
of  the  SE.  i  and  tlie  SE.  J  of  the  NE.  J  of  Sec.  23,  and  the  NW.  J  of 
the  SW.  J  of  Sec.  24,  T.  160,  R.  67,  Grand  Forks  land  district,  North 
Dakota. 

In  this  case,  upon  a  hearing  had  afi  the  result  of  a  report  made  by  a 
detailed  clerk  of  your  office,  the  local  officers,  and  subsequently,  on 
appeal,  your  office,  found  as  a  fact  that  Graham,  at  the  date  of  making 
entry  for  the  land  described,  was  the  proprietor  of  more  than  one  hun- 
dred and  sixty  acres  of  land  in  said  State  of  North  Dakota. 

It  appears  from  the  certificate  of  the  register  of  deeds,  etc.,  found  in 
the  record  in  this  case,  that  said  Graham  was,  on  March  2, 1894,  (the 
date  of  his  homestead  entry,  supra,)  the  owner  of  three  hundred  and 
twenty  acres  of  land ;  that  on  February  28,  1894,  (one  day  before  sign- 
ing and  swearing  to  his  application  for  this  entry)  he  executed  a  deed 
purporting  to  convey  said  three  hundred  and  twenty  acres  to  his  son, 
Isaac  Graham;  that  said  deed  was  not  placed  of  record,  for  the  reason 
that  the  taxes  on  the  land  so  conveyed  were  due  and  unpaid  (payment 
being,  under  the  laws  of  the  State,  necessary  before  registration  of 
such  instruments) ;  and  that,  as  late  as  September  26, 1894,  (according 
to  a  reliable  certified  abstract)  the  title  to  said  three  hundred  and 
twenty  acres  of  land  was  still  in  the  name  of  said  William  M.  Graham. 

Your  office  decision  finds  that  said  instrument  was  not  sl  bona  fide 
conveyance,  but  a  mere  subterfuge  for  the  purpose  of  evading  the  law, 
and  qualifying  himself,  in  a  technical  but  fraudulent  manner,  to  make 
the  homestead  entry  now  in  dispute. 

Said  deed  purported  to  convey  to  said  Isaac  Graham  the  S.  J  of  the 
SW.  i,  the  NE.  J  of  the  S W.  J,  the  SE.  J  of  the  NW.  J,  and  the  SW.  J 
of  the  SE.  J  of  Sec.  8,  and  the  N.  i  of  the  NE.  J,  and  the  SE.  i  of 
NE.  i  of  Sec.  17,  T.  160  N.,  E.  59  W.,  containing  320  acres,  <<  more  or 
less.'' 
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By  decision  rendered  of  even  date  herewith,  the  Department  directed 
the  cancellation  of  said  Graham's  pre-emption  cash  entry,  made  January 
8, 1894,  for  the  SW.  J  of  the  SE.  J  of  Sec.  8,  and  the  K  J  of  the  NB.  J 
and  the  SE.  ^  of  the  KE.  ^  of  Sec.  17,  in  said  township  and  range — 
the  same  never  having  been  earned  by  him  by  compliance  with  the 
requirements  of  the  pre-emption  law. 

The  land  last  above  described  embraces  one  hundred  and  sixty  acres 
of  the  three  hundred  and  twenty  acres  described  in  William  Graham's 
said  deed  to  Isaac  Graham.  The  former,  therefore,  at  the  time  he  exe- 
cuted said  deed  purporting  to  convey  three  hundred  and  twenty  acres, 
was  in  fact  the  lawful  owner  of  only  one  hundred  and  sixty  acres.  It 
therefore  becomes  unnecessary  in  this  opinion  to  pass  upon  the  question 
whether  said  deed  was  a  bona  fide  conveyance  or  not.  In  either  event, 
he  was  not  disqualified  to  enter  a  quarter  section  of  land  under  the 
homestead  law. 

The  decision  of  your  office  holding  that  he  was  disqualified  for  the 
reason  above  stated  is  therefore  reversed,  and  said  entry  will  remain 
intact,  subject  to  compliance  with  law. 


MINING  CLAIM-TTRE  CLAT-RAELBOAD  GRANT. 

ALLDEITT  V.  NOETHERN  PACIFIC  R.  E.  CO. 

Land  chiefly  valuable  for  its  deposits  of  fire  clay  is  subject  to  location  and  entry 
nnder  the  mining  laws  of  the  United  States,  and  is  incladed  in  the  exception  of 
''mineral  lands''  from  the  grant  to  the  Northern  Pacific  Railroad  Company. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  November  6, 1897.  (W.  A.  E.) 

The  land  here  involved,  viz.,  the  N.  ^  of  the  NW.  J  of  Sec.  27,  T.  3  S., 
B.  7  E.,  Bozeman,  Montana,  land  district,  is  within  the  primary  limits 
of  the  grant  of  July  2, 1864  (13  Stats.,  3C5),  to  aid  in  the  construction 
of  the  Northern  Pacific  Railroad  and  was  listed  by  the  company  on 
July  8, 1891. 

It  appears  that  the  commissioners  appointed  under  the  act  of  Feb- 
ruary 26,  1895  (28  Stats.,  683)  to  examine  and  classify  mineral  lands  in 
the  states  of  Montana  and  Idaho,  returned  this  tract  as  non-mineral 
in  character. 

On  October  5, 1895,  Isaac  Alldritt  filed  k  protest  against  the  classifi- 
cation and  listing,  alleging  that  he  had  discovered  on  the  laud  a  valu- 
able deposit  of  fire  clay  and  had  located  a  portion  of  the  tract  as  a 
mining  claim  for  this  deposit  on  July  11,  1895. 

A  hearing  was  ordered  on  this  protest  and  set  for  January  20, 1896, 
but  at  the  request  of  the  railroad  company  it  was  postponed  to  Febru- 
ary 28, 1896.  On  the  latter  named  day  the  protestant  appeared  and 
submitted  testimony,  but  the  company  made  default.    As  a  result  of 
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the  hearing  the  local  officers  foand  the  land  to  be  more  valaable  for 
mineral  than  for  other  purposes  and  recommended  that  the  listing  be 
canceled  to  the  extent  of  the  conflict 

Subsequently  the  railroad  company  filed  an  application  to  reopen  the 
case,  and  the  local  officers  being  in  doubt  as  to  whether  they  had  juris- 
diction to  grant  the  same,  forwarded  the  motion  to  your  office  tor 
instructions.  Your  office  called  for  the  entire  record,  which  was  for- 
warded, and  considered  the  matter  of  the  protest  on  its  merits  without 
passing  upon  the  question  as  to  whether  the  case  should  be  reopened. 

It  was  held  by  your  office,  under  date  of  October  2, 1896,  that  fire 
clay  did  not  fall  within  the  meaning  of  mineral  lands  so  as  to  exclude 
land  containing  this  deposit  from  the  operation  of  the  grant  to  said 
company. 

From  this  decision  the  protestant  has  appealed. 

At  the  request  of  your  office  this  case  has  been  advanced  and  made 
special  for  the  reason  that  it  involves  an  important  question  which 
should  be  settled. 

The  question  is  whether  fire  clay  is  a  mineral  within  contemplation 
of  the  exceptions  to  the  grant  to  the  IN^orthern  Pacific  Railroad  Com- 
pany, excluding  therefrom  "mineral  lands.'' 

In  the  recent  case  of  Pacific  Coast  Marble  Co.  v.  Northern  ^Pacific 
B.  K.  Co.  et  aL  (25  L.  D.,  233),  it  was  held  that  whatever  is  recognized 
as  a  mineral  by  the  standard  authorities,  whether  of  metallic  or  other 
substances,  when  found  in  the  public  lands,  in  quantity  and  quality  suf- 
ficient to  render  the  land  more  valuable  on  account  thereof  than  for 
agricultural  purposes,  must  be  treated  as  coming  within  the  purview  of 
the  mining  laws;  and  further,  that  lauds  containing  valuable  mineral 
deposits,  whether  of  the  metalliferous  or  fossiliferous  class,  of  such 
quantity  and  quality  as  to  render  them  subject  to  entry  under  the 
mining  laws,  are  "mineral  lauds"  within  the  meaning  of  that  term  as 
used  in  the  exception  from  the  grant  to  the  Northern  Pacific  Company 
for  railroad  purposes,  and  to  the  State  for  school  purposes. 

The  deposit  in  that  case  was  marble  instead  of  fire  clay  as  in  the  case 
at  bar,  but  the  reasoning  applies  fully  to  the  present  case.  On  the 
authority  of  said  decision,  therefore,  it  is  held  that  land  valuable  for 
its  deposits  of  fire  clay  is  subject  to  location  and  entry  under  the 
mining  laws  of  the  United  States,  and  is  included  in  the  exception  of 
^< mineral  lands"  from  the  grant  to  the  Northern  Pacific  liailroad 
Company. 

This  raises  the  question,  then,  as  to  whether  the  traet  here  involved 
is  more  valuable  for  mineral  than  for  other  purposes. 

As  stated  above,  the  hearing  was  ex  parte^  the  railroad  company 
making  default. 

In  its  motion  to  reopen  the  case  the  com]>any  alleges  that  an  agree- 
ment was  entered  into  between  J.  U.  Scales,  a  special  agent  of  the 
General  Land  Office,  representing  the  government,  and  Tom  Cooney, 
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the  attorney  for  the  Northern  Pacific  Bailroad  Comimny,  to  postpone 
the  hearing  to  April  16, 1896;  that  the  said  special  agent  wished  to 
examine  the  tract  and  this  could  not  be  done  until  the  snow  was  off 
the  ground;  and  that  owing  to  a  multiplicity  of  duties  the  said  special 
agent  overlooked  the  important  matter  of  notifying  the  local  officers  of 
the  agreement  for  postponement. 

It  does  not  appear  that  Alldritt,  or  his  attorney,  was  consulted  or 
notified  in  any  way  of  this  agreement  to  postpone  the  hearing.  The 
register  and  receiver  had  appointed  a  time  for  the  hearing  and  notified 
the  parties.  AUdritt  appeared  at  that  time  and  submitted  testimony. 
It  would  be  unjust  to  him  to  put  him  to  the  expense  of  another  hearing 
on  iiccount  of  an  agreement  for  postponement  that  neither  he  nor  his 
attorney  knew  anything  about.  The  bearing  was  regular  in  every 
respect,  was  had  at  the  time  appointed  by  the  local  officers,  and  as  the 
company  does  not  make  a  sufficient  showing  to  wainrant  the  reopening 
of  the  case,  the  motion  is  denied. 

It  appears  from  tbe  testimony  that  the  land  involved  is  rocky  and 
wholly  unfit  for  agricultural  purposes;  that  there  are  not  more  than 
two  acres  of  grass  growing  land  thereon;  that  it  is  underlaid  with  fire 
clay  of  a  superior  quality,  which  crops  out  in  various  places;  and  that 
the  land  is  more  valuable  for  mineral  than  for  other  purposes. 

Your  office  decision  is  accordingly  reversed  and  the  company's  list 
will  be  canceled  as  to  the  laud  here  involved. 


MINING  CLAIM-OIL  L-ANDS-RATLROAD  GRANT. 

Union  Oil  Company  (On  Review). 

Lands  chiefly  valuable  on  account  of  the  petroleum  deposits  contained  therein  are 
of  the  character  subject  to  entry  under  the  mining  laws,  and  are  not  subject  to 
selection  as  indemnity  under  a  railroad  grant  wherein  '' mineral  lands"  are 
excepted  from  the  operation  of  the  grant. 

Under  the  mining  laws  of  the  United  States  but  one  discovery  of  mineral  is  required 
to  support  a  placer  location,  whether  it  be  of  twenty  acres,  by  an  individual, 
or  of  one  hundred  and  sixty  acres,  or  less,  by  an  association  of  persons. 

The  case  of  Ferrell  v,  Hoge  ei  ah,  18  L.  D.,  81,  overruled. 

The  Southern  Pacific  R.  R.  Co.  is  not  entitled  to  make  indemnity  selections  within 
the  forfeited  primary  limits  of  the  Atlantic  and  Pacific  grant. 

Acting  Secretary  By  an  to  the  Commissioner  of  the  Oeneral  LanJ  Office  j 
(W.  V.  D.)  November  6*,  1897.  (A.  B.  P.) 

This  is  a  motion  for  review  of  departmental  decision  of  August  27, 
1896,  in  the  case  of  the  Union  Oil  Company  (23  L.  D.,  222).  The  motion 
has  been  duly  entertained,  and  properly  matured  for  consideration. 

On  January  16, 1894,  the  Union  Oil  Company  made  mineral  entry 
Ko.  140,  covering  78.82  acres  of  land,  situated  partly  in  section  1,  T.  4 
N.,  R.  20  W.,  and  partly  in  section  6,  T.  4  N.,  K.  19  W.,  Los  Angeles, 
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Oalifornia,  and  known  as  the  Central  Oil  Mine.  That  portion  sitnated 
in  section  1,  was,  on  October  3,  1887,  selected  by  the  Soathem  Pacific 
Railroad  Company,  as  indemnity,  under  its  grant  of  March  3, 1871  (16 
Stat.,  573-9),  per  list  No.  ii5. 

By  direction  of  yonr  office,  under  date  of  May  19, 1894,  the  railroad 
company  was  allowed  sixty  days,  upon  notice,  to  show  cause  why  its 
selection  should  not  be  canceled,  and  the  mineral  claimant  was 

reqaired  to  show  a  diBcovery  of  a  valuable  deposit  of  mineral  for  each  twenty  acre 
tract,  or  fractional  part  thereof,  contained  in  said  Central  Oil  placer^  the  evidence 
of  snch  discovery  to  consist  of  the  affidavits  of  two  or  more  persons. 

From  this  action  the  mineral  claimant  appealed.  The  railroad  com- 
pany, in  answer  to  the  rule  upon  it,  filed  a  paper  in  the  nature  of  a 
I  I  protest  against  the  cancellation  of  its  selection,  alleging  that  lands 
containing  petroleum  are  not  ^^  mineral  lands,"  within  the  meaning  of 
that  term  as  used  in  its  grant. 

In  the  decision  complained  of  it  was  held,  in  substance  and  effect: 

1.  That  lands  containing  petroleum  are  not  subject  to  location  and 
entry  under  the  mining  laws; 

2.  That  such  lands  do  not  fall  within  the  meaning  of  the  exception 
of  ''all  mineral  lands"  from  the  grant  to  the  railroad  company;  and 

3.  That  even  if  such  lands  were  subject  to  location  and  entry  under 
the  mining  laws,  the  discovery  of  mineral  on  each  twenty  acres  of  the 
claim,  is  a  legal  prerequisite  to  a  valid  location. 

The  errors  assigned  in  the  motion  for  review  need  not  be  given  in 
detail.  It  is  sufficient  to  say  that,  in  effect,  they  deny  the  correctness 
of  the  several  holdings  of  said  decision.  The  further  claim  was  made 
in  the  argument  of  counsel,  that  the  entry  here  involved,  in  the  event 
the  principles  of  said  decision  are  adhered  to,  should  be  held  as  con- 
firmed by  the  act  of  Congress  of  February  11, 1897  (29  Stat.,  526);  and 
that  index>endently  of  the  mineral  question,  the  railroad  comx)any  pos- 
sesses no  right  of  selection  under  its  grant,  as  to  the  lands  in  section  1. 

A  number  of  cases,  involving  substtintially  the  same  questions  raised 
by  the  motion,  were  decided  by  the  Department  about  the  same  time  or 
shortly  after  the  decision  in  this  case  was  rendered,  and  in  each  case 
the  ruling  was  based  upon  that  decision.  Motions  for  review  have  been 
filed  in  all  the  cases,  and  it  is  represented  that  large  and  valuable 
interests  are  dependent  upon  the  conclusion  to  be  finally  reached.  The 
questions  presented  are  purely  questions  of  law.  There  ap]>ears  to  be 
no  dispute  as  to  the  facts.  In  view  of  the  allowance  by  the  local  office 
of  the  mineral  entry,  and  in  the  absence  of  any  showing  to  the  con- 
trary, it  will  be  assumed  that  the  lands  are  chiefly  valuable  for  the 
deposits  of  petroleum  they  contain,  and  that  in  this  respect  the  entry 
was  regular,  if  such  lands  are  subject  to  mineral  entry  at  all. 

Upon  this  question  the  theory  of  the  decision  complained  of  appears 

to  be  that  only  lands  containing  metallic  minerals,  such  as  gold,  silver, 

*  cinnabar,  lead,  tin,  copper,  and  deposits  of  like  nature,  were  within  the 

contemplation  of  Congress  in  the  enactment  of  the  mining  statutes. 
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and  in  making  the  exception  of  ^<all  mineral  lands'^  from  the  grant  to 
tlie  railroad  company;  that  though  scientifically  speaking,  petrolenm 
is  a  mineral,  yet  it  is  not  sach  a  mineral  as  will  render  lands  containing 
it,  and  chiefly  valuable  on  accoant  thereof,  subject  to  entry  under  the 
mining  laws,  or  exclude  them  from  the  grant  to  the  railroad  company. 
It  is  insisted  by  the  mineral  claimant,  both  as  a  matter  of  original 
construction,  and  in  view  of  the  uniform  practice  of  the  Land  Depart- 
ment for  over  twenty  years  in  permitting  oil  lands  to  be  entered  and 
patented  under  the  placer  mining  laws,  that  said  decision  is  wrong  and 
should  be  revoked. 

The  provisions  of  the  mining  statutes,  as  at  present  codified  from  the 
act  of  May  10,  1872  (17  Stat,,  91-2),  and  other  actvS  on  the  subject,  are 
to  be  found  in  the  Revised  Statutes,  sections  2318  to  2352,  inclusive. 

Section  2318  provides  that: 

Id  all  cases  lauds  valuable  for  minerals  shaU  be  reserved  firom  sale,  except  as 
otherwise  expressly  directed  by  law. 

Section  2319  provides  that: 

All  valuable  mineral  deposits  in  lands  belonging  to  the  United  States,  both  sur- 
veyed and  unsurveyed,  are  hereby  declared  to  be  free  and  open  to  exploration  and 
purchase,  and  the  lands  in  which  they  are  found,  to  occupation  and  purchase 

under  regnlations  prescribed  by  law,  and  according  to  the  local  customs 

or  rules  of  miners  in  the  several  mining  districts,  so  far  as  the  same  are  applicable 
and  not  inconsistent  with  the  laws  of  the  United  States. 

Sections  2320  to  2328,  inclusive,  prescribe  rules  and  regulations  to 
govern  the  location  of  '^mining  claims  upon  veins  or  lodes  of  quartz  or 
other  rock  in  place  bearing  gold,  silver,  cinnabar,  lead,  tin,  copper,  or 
other  valuable  deposits,"  and  provide  the  manner  of  obtaining  title  from 
the  government  for  such  mining  claims. 

By  section  2329  it  is  provided  that: 

Claims  usually  called  "placers'',  including  all  forms  of  deposit,  excepting  veins  of 
quartz,  or  other  rock  in  place,  shaU  be  subject  to  entry  and  patent,  under  likecircum- 
Btances  and  conditions,  and  upon  similar  proceedings,  as  are  provided  for  vein  or  lode 
claims. 

It  is  under  this  last  section  that  the  application  for  patent  by  the 
mineral  claimant  is  preferred. 

The  first  departmental  circular  on  the  subject  of  the  mining  laws,  was 
issued  by  Commissioner  Drummond  of  the  General  Land  Office,  on  July 
15, 1873  (Copp's  Mineral  Lands,  61).  In  defining  what  constitutes  "a 
valuable  mineral  deposit"  within  the  meaning  of  those  laws,  the  Com- 
missioner said: 

That  whatever  is  recognized  as  a  mineral  by  the  standard  authorities  on  the  sub- 
ject, where  the  same  is  found  in  quantity  and  quality  to  render  the  land  sought  to  be 
patented  more  valuable  on  this  account  than  for  purposes  of  agriculture,  should  be 
treated  by  this  office  as  coming  within  the  purview  of  the  mining  act  of  May  10, 1872. 

It  was  further  stated : 

The  language  of  the  statute  is  so  comprehensive,  and  capable  of  such  liberal  con- 
struction, that  I  cannot  avoid  the  conclusion  that  Congress  intended  it  as  a  general 
mining  law,  "to  promote  the  development  of  the  mining  resources  of  the  United 
2670— VOL  25 23 
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States/'  and  to  afford  a  method  Tvhereby  parties  holding  the  possessory  right  nnder 
local  laws  and  regulations  could  secure  title  to  tracts  containing  valuable  accretions 
or  deposits  of  mineral  substances,  except  when  a  special  law  might  intervene,  reserv- 
ing from  sale,  or  regulating  the  disposal  of,  particularly  specified  mineral-bearing 
lands. 

In  answer  to  certain  inquiries  which  gave  rise  to  the  circular,  it  was 
said: 

I  therefore  reply  that  lands  valuable  on  account  of  borax,  carbonate  of  soda,  nitrate 
of  soda,  sulphur,  alum,  and  asphalt,  as  well  as  ''all  valuable  mineral  deposits,"  may 
be  applied  for  and  patented  nn<1er  the  provisions  of  the  mining  act  of  May  10,  1872. 

Following  this  circular,  on  January  30, 1875,  it  was  beld  by  Commis- 
sioner Burdett,  that  lands  containing  valuable  deposits  of  i>etroleum 
may  be  entered  under  the  mining  act  of  1872  (Sickles'  Mining  Laws, 
491);  and  on  March  31,  1882,  Commissioner  McFarland,  after  stating 
that  "lands  containing  deposits  of  petroleum  have  been  entered  as 
placers  and  patented  as  sucb,''  held  "that  lands  of  that  character  are 
subject  to  entry  and  disposal  according  to  the  law  and  regulations  relat- 
ing to  placer  claims." 

In  the  case  of  W.  H.  Hooper  (1  L.  D.,  560-1881),  the  views  expressed 
in  the  circular  of  July  15,  1873,  were  concurred  in  and  approved  by 
Secretary  Kirk  wood.  And  in  the  case  of  Maxwell  v.  Brierly  (10  C.  L. 
O.,  50-1883),  Secretary  Teller,  after  referring  to  said  circular  with 
approval,  held  that  lands  containing  deposits  of  '^gypsum  and  lime- 
stone, .  .  .  asphaltum,  borax,  auriferous  cement,  fire-clay,  kaolin, 
mica,  marble,  petroleum,  slate,  and  other  substances,"  when  more  val- 
uable on  account  of  such  deposits  than  for  agricultural  purposes,  are 
subject  to  the  operation  of  the  mining  laws. 

Such  are  some  of  the  reported  rulings  and  decisions  of  the  Land 
Department,  made  shortly  after  the  mineral  land  laws  became  a  part 
of  the  public  land  system,  and  by  the  officers  of  the  government, 
charged  with  their  administration.  As  contemporaneous  and  uniform 
interpretation,  they  are  entitled  to  great  consideration. 

From  an  examination  of  the  records  of  your  office,  which  I  have 
caused  to  be  made,  it  is  ascertained  that  ever  since  the  circular  of  July 
15,  1873,  until  the  date  of  the  decision  complained  of,  the  practice  of 
allowing  entry  and  patent  for  lands  chiefly  valuable  for  their  deposits 
of  petroleum,  under  the  law  and  regulations  relating  to  placer  claims, 
has  been  continuous  and  uniform.  Under  this  practice  a  large  number 
of  patents  have  been  issued,  and  very  large  and  valuable  property 
interests  have  been  acquired.  Until  the  decision  in  this  case,  the  cor- 
rectness of  the  practice  does  not  appear  to  have  been  questioned,  and 
for  that  reason  no  case  distinctly  presenting  such  a  question  ever 
reached  this  Department.  The  case  of  the  Pirn  Oil  Company  (16  L.  D., 
117)  was  a  contest  between  said  company  as  applicant  for  patent  under 
the  mining  laws,  for  several  '^  oil  mine"  claims,  and  a  homestead  entry- 
man  of  a  part  of  the  lands  embraced  in  the  mineral  locations;  but  no 
question  as  to  whether  the  lands  were  of  the  character  subject  to 
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mineral  eutry,  appears  to  have  been  discussed.  The  decision,  which 
was  in  favor  of  the  mineral  claimant,  was  nevertheless  an  adjudication 
to  the  eftect  that  oil  lands  are  mineral  lands  subject  to  location  and 
entry  under  the  mining  laws,  if  the  requisite  conditions  as  to  value  are 
shown  to  exist;  otherwise  the  mineral  locations  could  not  have  been 
sustained  as  against  the  homestead  entry  subsequently  allowed.  The 
princiide,  though  not  discussed,  was  necessarily  involved,  and  the  deci- 
sion sustaining  the  mineral  locations  and  entry,  is  therefore  not  without 
weight.  The  case  of  Roberts  v.  Jepson,  (4  L.  D.,  60),  was  a  similar  con- 
test. It  was  there  held  by  Secretary  Lamar  that  the  mineral  claimant 
had  <^  failed  to  establish  the  character  of  the  land  as  oil  land,  and, 
therefore,  subject  to  location  under  the  mineral  laws." 

Suffi<;ient  has  been  said  to  show  that  ever  since  the  circular  of  July 
15, 1873,  until  the  date  of  the  decision  under  review,  the  practice  of  the 
Laud  Department  has  uniformly  been  to  allow  entries  under  the  mining 
laws  of  lands  containing  valuable  deposits  of  petroleum,  and  that  this 
view  has  obtainetl  to  such  an  extent  that  many  titles  to  lands  patented 
as  mineral  because  of  the  valuable  oil  deposits  contained  therein,  are 
now  dependent  upon  it.  Such  having  been  the  generally  accepted  view 
lor  so  long  a  time,  and  extensive  property  rights  liaving  been  acquired 
under  the  law  as  thus  construed  by  the  officers  of  the  government 
whose  duty  it  was  to  administer  it,  the  demands  of  simple  justice  would 
seem  to  require  that  there  should  be  no  departure  from  that  construc- 
tion at  this  late  day,  unless  called  for  by  the  clearest  evidence  of  error, 
as  well  as  the  strongest  reasons  of  public  i)Olicy. 

In  the  case  of  United  States  v.  Moore  (95  D.  S.,  760)  the  supreme 
court  said: 

Tbe  construction  given  to  a  statnte  by  those  charged  with  the  daty  of  executing 
it  is  alwayH  entitled  to  the  most  respectful  consideration,  and  ought  not  to  be  over- 
ruled without  cogent  reasons. 

And  in  Brown  v.  United  States  (113  U.  S.,  568)  it  was  held  that: 

In  the  coiiHtruction  of  a  doubtful  and  ambiguous  law,  the  contemporaneous  con- 
struction of  those  who  are  called  upon  to  act  under  the  law,  and  wore  appointed  to 
carry  its  provisions  into  effect,  is  entitled  to  great  respect. 

These  authorities  are  directly  in  point,  and  in  view  thereof,  the  con- 
struction in  question,  even  though  it  were  regarded  of  doubtful  cor- 
rectness, as  an  original  proposition,  should,  in  my  judgment,  be  sus- 
tained. 

It  is  proper,  in  this  connection,  to  refer  to  the  act  of  February  11, 
1897,  suprtty  passed  soon  after  the  decision  under  review  was  rendered. 
By  that  act  it  was  provided: 

That  any  person  authorized  to  enter  lands  under  the  mining  laws  of  the  United 
St-ates,  may  enter  and  obtain  x>atent  to  lands  containing  petroleum  or  other  mineral 
oils  and  chiefly  vahiable  therefor,  under  the  provisions  of  the  laws  relating  to  placer 
mining  claims:  Proridedj  Thskt  lauds  containing  sucli  petroleum  or  other  mineral 
oils  which  have  heretofore  been  filed  upon,  claimed,  or  improved  as  mineral,  but  not 
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yet  patented,  may  be  held  and  patented  under  the  provisions  of  this  act  the  same  as 
if  sach  tiling,  claim  or  improvement  were  Hnbsequent  to  tlie  date  of  the  passage 
thereof. 

The  langaage  of  the  act  clearly  indicates,  and  the  debates  of  Con- 
$  gress,  as  well  as  the  report  of  the  Public  Lands  Committee  of  the 
House  on  the  bill,  unmistakably  show,  that  it  was  passed  for  the  pur- 
pose of  restoring  the  practice  which  had  prevailed  in  the  Land  Depart- 
ment prior  to  the  decision  under  review.  In  the  House  Committee's 
report  reference  was  made  to  that  decision  in  connection  with  some  of  the 
earlier  rulings  on  the  subject,  as  hereinbefore  set  out,  and  inter  alia,  it 
was  said : 

Pnblic  lands  containing  petroleum  and  other  mineral  oils  have  been  held  and 
patented  under  the  placer  mining  acts  of  the  United  States  for  many  years  past 
.  .  .  .  I'he  bill  simply  provides  by  legislation  for  procedure  in  the  entry  and 
patenting  of  those  lauds  along  the  lines  that  have  been  pursued  in  the  past  under 
the  decisions  of  the  General  Laud  Office ;  so  that  there  is  no  departure  whatever  from 
the  procedure  in  the  past  for  the  development  and  acquirement  of  such  properties. 

This  legislative  action,  so  promptly  taken  after  the  departure  from  the 
earlier  rulings  and  the  long  established  practice  thereunder,  is  signifi- 
cant, and  can  hardly  be  considered  as  less  than  a  disapproval  by  Con- 
gress of  the  changed  ruling. 

Several  cases  were  cited  in  the  argument  from  the  supreme  court  of 
the  State  of  Pennsylvania,  on  the  question  as  to  whether  petroleum  is 
a  mineral  within  the  meaning  of  certain  mineral  reservations  in  con- 
tracts and  deeds  of  conveyance  between  private  parties.  One  case  Is 
quoted  from  quite  extensively  in  the  decision  under  review.  None  of 
these  cases,  however,  involved  the  meaning  of  the  word  ''mineral,"  or 
the  term  '^  mineral  lands,"  as  used  in  the  public  land  laws,  or  in  grants 
to  railroad  companies.  They  cannot  be  relied  upon,  therefore,  as  con- 
trolling precedents,  or,  in  my  judgment,  as  persuasive  authority  of  much 
weight,  in  the  decision  of  this  case. 

In  the  case  of  Gird  et  al,  v.  California  Oil  Company,  decided  in  1894, 
by  the  United  States  circuit  court  for  the  southern  district  of  Cali- 
fornia (60  Fed.  Rep.,  531),  certain  lan(.s  containing  valuable  deposits 
of  oil  were  involved.  Each  party  to  the  controversy  asserted  claim 
under  the  mining  laws,  and  the  suit  was  to  determine  the  right  of  pos- 
session.    In  its  opinion  the  court  said: 

The  premises  in  controversy  are  oil  bearing  lands,  the  government  title  to  which, 
under  existing  laws,  can  alone  be  acquired  pursuant  to  the  prorisions  of  the  mining 
laws  relating  to  placer  claims. 

The  right  of  possession  was  adjudged  to  the  defendant;  and  it  will 
be  observed  that  the  adjudication  was  under  the  then  existing  mining 
laws,  relating  to  placer  claims.  This  was  in  entire  harmony  with  the 
contemporaneous  and  long  continued  construction  by  the  Land  Depart- 
ment, as  hereinbefore  shown. 

In  the  recent  case  of  Pacific  Coast  Marble  Company  v.  Northern 
Pacific  Railroad  Company  and  State  of  Washington  (25  L.  D.,  233)  the 
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direct  question  as  to  what  are  "mineral  lands"  within  the  meaning  of 
the  mining  laws  and  the  exceptions  contained  in  railroad  and  other 
land  grants  by  Congress,  was  involved.  After  an  elaborate  and  ex- 
haustive consideration  of  the  subject,  the  Department  there  decided 
to  adhere  to  the  rnle: 

Thilt  whatever  is  recoj^nized  as  a  mineral  by  the  standard  authorities  on  the  sub- 
ject; whether  of  metaUic  or  other  sabstanoes,  when  the  same  is  fonnd  in  the  public 
iands  in  quantity  and  quality  sufficient  to  render  the  laml  more  valuable  on  account 
thereof  than  for  agricultural  purposes,  should  be  treated  as  coming  within  the  pur- 
view of  the  mining  laws. 

And  it  was  farther  held : 

That  lands  containing  va\unble  mineral  deposits,  whf>ther  of  the  metalliferous  or 
fossiliferous  class,  of  such  quantity  and  quality  as  to  render  them  subject  to  entry 
under  the  mining  laws — that  is,  when  they  are  more  valuable  on  account  of  such 
mineral  deposits  than  for  agricultural  purposes— jire  ''mineral  lands"  within  the 
meaning  of  that  term  as  used  in  the  exception  from  the  grants  to  the  railroad  com- 
pany and  to  the  State. 

Congress,  by  the  act  of  February  11, 1S97,  supra^  expressly  recognized 
petroleum  as  a  mineral  oil,  and  it  was  not  disputed  in  the  argument 
that  the  same  is  recognized  as  a  mineral  by  the  standard  authorities 
on  the  subject,  nor  is  it  denied  that  the  lands  in  question  are  chiefly 
valuable  on  account  of  the  deposits  of  petroleum  contained  in  them. 
They,  therefore,  come  clearly  within  the  principle  and  rulings  of  the 
case  last  cited,  the  discussion  in  which  it  is  not  necessary  to  repeat,  and 
in  view  thereof,  as  well  as  of  the  long  continued  pra<;tice  of  the  Land 
Department  in  permitting  the  entry  and  patent  of  oil  lands  as  mineral, 
as  hereinbefore  set  out,  it  must  be  held  that  they  are  lands  of  the  char- 
acter subject  to  entry  under  the  mining  laws;  and  for  that  reason  the 
portion  thereof  situated  in  section  1,  could  not  be  legally  selected  as 
indemnity  by  the  railroad  comx)any  even  if  its  right  to  select  the  same 
were  otherwise  conceded. 

These  conclusions  render  it  unnecessary  to  discuss  the  matter  of  the 
confirmatory  operation  of  the  act  of  February  11,  1897,  supra: 

We  are  brought,  however,  to  the  further  question  raised  in  the  argu- 
ment: What  are  the  rights  of  the  railroad  company  under  its  grant, 
independently  of  the  mineral  question,  with  respect  to  the  land  in  sec- 
tion It  This  land  was  within  the  priuiary  limits  of  the  grant  by  act  of 
July  27,1860  (14  Stat.,  292),  to  aid  in  the  construction  of  the  Atlantic 
and  Pacific  Eailroad.  It  is  opposite  the  uncompleted  portion  of  that 
road  and  was  consequently  included  in  the  forfeiture  declared  by  the 
act  of  July  6, 1896  (24  Stat.,  123).  It  is  also  within  the  indemnity  limits 
of  the  grant,  supra,  to  the  Southern  Pacific  Railroad  Company. 

The  question  as  to  the  right  of  the  Southern  Pacific  company  to 
make  indemnity  selections  within  the  forfeited  primary  limits  of  the 
grant  to  the  Atlantic  and  Pacific  has  been  finally  determined  adversely 
to  the  Southern  Pacific  by  the  sui)reme  court  in  Southern  Pacific  Bail- 
road  Co.  et  aU  V,  United  Stat45s  (168  U.  S., )y  and  a  discussion  of 
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any  claimed  rights  under  the  railroad's  selection  of  the  land  here  in 
question  is,  therefore,  unnecessary. 

The  only  remaining  question  to  be  determined  relates  to  the  doctrine 
announced  in  the  decision  under  review,  following  the  case  of  Ferrell 
V.  Hoge  (18  L.  D.,  81),  to  the  effect  that  the  mining  lawKof  the  United 
States  absolutely  reijuire  a  d  scovery  of  mineral  on  each  twenty  acres 
of  a  placer  location.  It  is  insisted  that  the  doctrine  is  without  just 
foundation  in  the  statute,  and  that  its  application,  especially  in  cases 
like  the  present  one,  would  tend  to  subvert  rather  than  promote  the 
main  puri)ose  of  the  law  (which  was  to  encourage  the  development  of 
the  mineral  resources  of  the  country),  for  the  reason  that  by  the  sink- 
ing of  a  discovery  shaft  on  each  twenty  acres  of  an  oil  claim  of  one 
hundred  and  sixty  acres  or  less,  the  oil  in  its  crude  state  would  be 
attracted  to  the  several  vents  thus  opened,  instead  of  being  drawn  to 
the  main  well  or  working  shaft  of  the  claim — a  thing  said  to  be  in  all 
cases  essential  to  the  <levelopment  and  profitable  working  of  such  claims. 

As  shown  by  the  statutes  hereinbefore  quoted,  placer  claims  are 
made  "subject  to  entry  and  patent,  under  like  circumstances  and  con- 
ditions, and  upon  similar  proceedings,  as  are  provided  for  vein  or  lode 
claims."  On  the  point  now  being  considered,  the  ** circumstances  and 
conditions,"  and  the  ''proceedings,"  requisite  in  vein  or  lode  claims, 
are,  that  'Mio  location  of  a  mining  claim  shall  be  made  until  the  dis- 
covery of  the  vein  or  lode  within  the  limits  of  the  claim  located." 

This  provision  of  the  law  distinctly  makes  discovery  the  basis  of  all 
vein  or  lode  chiims.  There  can  be  no  legal  location  until  there  has  been 
a  discovery.  It  is  to  be  observed  that  discovery  and  not  discoveries 
is  what  is  required  on  each  claim  befi)re  location.  This  requirement 
or  condition  applies  to  every  claim  whatever  its  dimensions,  whether 
e()ual  to  or  less  than  the  maximum  area  allowed.  Placer  claims  are 
declared  to  be  snbject  to  entry  and  patent  under  like  circumstanves  and 
conditioHB  and  upon  similar  proceedings.  The  statute  demands  that  dis- 
covery shall  precede  a  vein  or  lode  location,  and  the  only  demand  as  to 
placer  claims,  is  that  they  shall  be  preferred  under  like  circumstances 
and  conditions,  and  upon  similar  proceedings.  There  is  nothing  in  the 
statute  requiring  dirterent  proceedings  in  the  matter  of  discovery  on 
placer  claims,  from  those  required  for  vein  or  lode  claims.  The  law  is 
l)recisely  the  same  In  both  cases:  that  no  location  can  be  made  until 
there  has  been  a  discovery  of  mineral  within  the  limits  of  the  claim 
located.  A  placer  location,  if  made  by  an  association  of  persons,  may 
include  as  much  as  one  hundred  and  sixty  acres.  It  is  nevertheless 
a  single  location,  and  as  such,  only  one  discovery  is,  by  the  statute, 
required  to  support  it.  The  provision  in  section  2331,  that  "no  such 
location  shall  include  more  than  twenty  acres  for  each  individual  claim- 
ant," does  not  militate  against  this  view.  A  placer  location  may  be  of 
a  greater  or  less  quantity  of  laud,  according  to  the  number  of  persons 
uniting  in  it,  the  only  limitations  in  this  respect  being  that  it  shall  not 
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include  more  than  twenty  acres  for  each  individual,  or  one  hundred  and 
sixty  acres,  as  a  whole.  Whatever  its  area,  however,  but  one  discov- 
ery of  mineral  within  the  limits  of  the  claim  is  required  to  precede  its 
location.  If  it  be  of  twenty  acres,  located  by  one  or  more  persons,  it 
must  be  based  on  discovery;  or,  if  it  be  of  one  hundred  and  sixty  acres, 
by  eight  or  more  persons,  it  is  but  one  location,  and  but  one  discovery 
is  required  by  the  statute.  This  was  the  construction  given  by  the 
supreme  court  of  Montana  (1894)  in  the  case  of  McDonald  v.  Montana 
Wood  Go.  (35  Pac.  Rep.,  G08),  and  it  seems  to  be  in  accord  with  both 
the  letter  and  spirit  of  the  law.  In  view  thereof,  and  of  what  has  been 
herein  said  on  this  point,  I  am  constrained  to  hold  that  but  one  <liscov- 
ery  of  mineral  is  required  to  support  a  mining  location  under  the  placer 
laws,  whether  it  be  of  twenty  acres  by  an  individual,  or  of  one  hun- 
dred and  sixty  acres  or  less,  by  an  association  of  persons.  The  case  of 
Ferrell  i\  Hoge  et  aZ.,  supray  is  overruled. 

This  discussion  and  ruling  is  confined  to  the  discovery  required  by 
the  mining  laws  of  the  United  States.  It  is  not  claimed  that  the  case 
is  affected  by  any  local  laws  or  regulations,  and  it  is,  therefore,  not 
necessary  to  now  consider  or  determine  the  authority  of  a  State  or 
mining  district  to  make  regulations  governing  the  matter  of  discovery. 

It  follows  from  the  foregoing  that  the  decision  under  review  must  be 
and  the  same  is  hereby  vacated.  The  mineral  entry  in  question  will 
be  allowed  to  stand,  and  if  satisfactory  in  other  respects  than  those 
herein  considered,  may  be  passed  to  patent. 


CONTEST— RELINQUISHMENT -rNTERVENrNG  ENTRY. 

McGregor  v.  Owen  et  al. 

Where  a  relinqnishment  iB  filed  during  the  pendency  of  a  contest,  on  which  notice 
has  not  issued,  and  a  third  party  is  allowed  to  enter  the  laud  involved,  the  bur- 
den is  npon  the  contestant  to  show  that  the  charge,  as  laid  in  saiii  contest,  is 
well  founded. 

A  relinqnishment  can  not  be  held  to  be  the  result  of  a  contest,  where,  at  the  date  of 
its  execution,  notice  had  not  issued  on  said  contest,  and  the  entryman  in  good 
faith  had  cured  any  default  on  his  part  that  may  have  existed  prior  thereto. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  November 
(W.  V.  D.)  11,  1897.  (G.  J.  G). 

The  record  in  this  case  is  as  follows: 

On  April  20,  1892,  Fernando  F.  Owen  made  homestead  entry  for  lots 
7  and  8  and  the  E.  J  SW.  J  of  Sec.  32,  T.  12  N.,  R.  7  W.,  Oklahoma 
land  district,  Oklahoma;  and  on  September  17  following,  he  relin- 
quished the  E.  J  SW.  J  of  said  entry  in  settlement  of  a  contest  with 
an  adverse  claimant. 

On  October  22,  1892,  Clarence  H.  McGregor  filed  an  affidavit  of  con- 
test, dated  October  20,  1892,  against  Owen's  entry  alleging  abandon- 
ment and  failure  to  establish  residence. 
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On  June  16, 1893,  Owen  relinquished  the  remainder  of  his  said  entry, 
namely,  lots  7  and  8,  and  Nathaniel  B.  Beach  made  homestead  entry 
therefor.  In  the  mean  time  no  notice  was  issued  nor  hearing  had  on 
McGregor's  contest. 

On  August  25, 1893,  proceedings  were  instituted  by  McGregor  assert- 
ing his  preference  right  to  enter  the  land  by  reason  of  his  contest 
against  Owen's  entry,  and  Beach  was  required  to  show  cause  why  his 
entry  should  not  be  canceled.  On  September  7,  following,  Beach  tiled 
his  showing  wherein  it  was  set  out  that  he  purchased  Owen's  relin- 
quifthment  for  valuable  consideration,  and  that  his  entry  was  made  in 
good  faith ;  that  the  charges  in  the  contest  affidavit  were  not  true  and 
that  the  records  of  the  local  office  failed  to  show  any  contest  against 
the  laud  in  question.  He  also  filed  a  motion  to  dismiss  McGregor's 
contest  because  the  affidavit  was  premature,  six  months  not  having 
elapsed  since  the  entry  of  Owen  to  date  of  the  contest  affidavit.  This 
motion  was  sustained  and  McGregor  appealed  to  your  office,  where 
under  date  of  October  1,  1894,  the  case  was  remanded  for  a  hearing. 

Upon  the  testimony  submitted  the  local  office,  on  August  31, 1895, 
rendered  the  following  decision: 

That  Beach  paid  Owen  $515  for  his  improvements  and  relinquishment;  that  there 
was  no  notation  of  this  contest  on  the  tract  book  at  the  time  Beach  examined  it. 
It  is  also  in  evidence  that  Beach  had  heard  that  McGregor  had  filed  a  contest  »^:iiiist 
said  entry  and  contest  docket  ''D"  shows  that  said  contest  had  been  filed  on  October 
22 f  1892.  Owen  says  that  McGregor  told  him  that  he  placed  said  contest  on  the  n'c- 
ords  to  protect  the  entry — in  other  words  that  the  contest  was  ''friendly" — and  that 
he,  Owen,  only  relinquished  because  he  considered  that  he  had  got  enough  for  it. 
McGregor  denies  telling  Owen  or  others  that  it  was  a  friendly  contest.  Owen  admits 
that  he  moved  into  his  house  the  22,  or  23,  of  October,  1892.  An  effort  is  made  to 
contradict  him  by  the  witness  Hudson,  who  says  that  he  hauled  Owen  and  his  goods 
from  £1  Reno  to  the  claim  on  the  17th  day  of  October,  1892;  that  he  found  Owen  in 
El  Reno  about  2  o'clock  that  day.  Hudson  is  very  flatly  contradicted  by  Joseph 
Newell  who  swears  that  he  and  Owen  started  on  a  hunt  on  the  17th  day  of  October, 
1892,  at  about  11  o'clock  a.  m.  of  that  day  and  returned  on  the  22nd. 

We  think,  under  the  evidence,  conflicting  as  it  is,  that  the  issues  ore  to  be  found 
in  favor  of  the  contestant. 

Beach's  entry  was  accordingly  recommended  for  cancellation,  from 
which  decision  he  appealed  to  your  office. 

On  April  21, 1896,  yoar  office  reversed  the  decision  of  the  local  office, 
concluding  as  follows: 

It  is  shown  that  Owen's  return  to  the  land  was  in  good  faith  and  that  it  was  not 
in  pursuance  of  any  threatened  contest  by  McGregor.  It  also  appears  if  Owen  had 
not  reached  the  land  on  October  22, 1892,  when  the  contest  was  filed,  which  is  donbt- 
ful,  that  he  cured  bis  laches  before  any  notice  of  contest  was  issued  or  served. 

An  entryman  contested  on  the  ground  of  abandonment  can  show  that  he  had  cured 
his  laches  before  service  of  notice,  and  an  intervening  entryman  can  likewise  show 
that  the  prior  entryman  had  cured  his  laches.  The  foundation  of  any  right  or  claim 
the  contestant  may  acquire  is  the  truth  of  the  charge  made  against  the  entry,  and 
the  reliuquishment  of  an  entry  pending  a  contest  and  the  intervention  of  another 
entry  does  not  relieve  the  contestaut  of  this  burden  in  the  presence  of  such  adverse 
right.    There  is  no  reason  why  the  contestant  shonld  not  be  required  to  earn  the 
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bcnetit  under  the  2d  section  of  the  act  of  Maj'  U,  1880.  and  if  the  charge  is  false,  or 
fur  any  «;<)od  resMon  cannot  be  niaiutained,  then  any  claim  thereunder  would  be  an 
unconscionable  one. 

I  lind  that  McGregor  has  no  claim  to  the  said  land  either  in  equity  or  under  any 
of  the  technical  rulings  of  the  Department. 

There  is  some  doubt  that  the  contest  was  ever  filed  in  good  faitli.  However  this 
may  be,  no  notice  was  ever  issued  thereon  or  any  step  taken  to  obtain  a  hearing, 
until  the  entry  attacked  had  been  relinquished,  and  after  the  entryman,  if  ho  bad 
been  guilty  of  laches,  had  cured  them. 

McGregor  has  appealed  to  this  Department,  alleging  as  error,  sab- 
stantially,  all  the  findings  of  your  office. 

As  a  question  of  law  it  is  contended  by  McGregor  tbat  only  Owen 
himself  has  the  right  to  make  the  affirmative  defense  that  his  default 
was  cured  before  notice,  said  defense  being  a  personal  one  and  not 
transferable.  Such  contention  does  not  seem  to  be  well  made.  In  the 
case  of  O'Gonner  v.  Hall  et  al.  (13  L.  D.,  34)  it  was  held — 

An  entry  allowed  on  a  relinquishment  during  the  pendency  of  contest  proceedings, 
should  not  be  canceled  in  the  interest  of  the  contestant,  on  the  subsequent  successful 
termination  of  the  contest,  without  affording  such  intervening  ontryman  an  oppor- 
tunity to  show  cause  why  the  contestant  is  not  entitled  to  enter  the  land. 

In  the  case  at  bar  ^TcGregor  is  not  a  successful  contestant,  while  on 
the  other  hand  Beach  filed  with  the  relinquishment  his  application  to 
enter,  which  was  allowed.  This  gave  him  a  claim  of  record  which 
could  not  be  canceled  without  due  process  of  law.  In  the  face  of  this 
claim  of  record  the  burden  was  upon  the  contestant  to  sustain  the 
charges  contained  in  his  affidavit,  which  were  necessarily  directed  to 
the  laches  of  the  entry  man.  Thus  Beach,  as  the  purchaser  of  the 
entryman's  relinquishment,  was  properly  in  a  x>osition  to  show  in 
defence  that  the  said  entryman  never  abandoned  the  land  as  charged 
or  that  he  had  cured  his  laches,  Beach's  rights  being  dependent  upon 
such  showing,  or  rather  upon  the  failure  of  McGregor  to  prove  his 
charges. 

The  testimony  in  this  case  as  to  many  important  facts  is  very  con- 
flicting. Several  witnesses,  as  set  out  in  both  the  decisions  below, 
testified  that  the  contestant  had  declared  that  his  contest  was  a 
"friendly''  one  brought  for  the  purpose  of  protecting  Owen's  entry. 
The  former  relations  of  the  contestant  and  entryman  would  seem  to  lend 
some  strength  to  such  a  belief.  It  was  shown  that  the  contestant  was 
employed  to  build  the  entryman's  house  on  this  land.  The  positive 
testimony  of  these  witnesses,  which  was  only  contradicted  by  the  entry- 
mnn  himself,  justifies  the  finding  of  your  office,  namely,  "there  is  some 
doubt  that  the  contest  was  ever  filed  in  good  faith." 

The  contestant's  affidavit  is  dated  October  20,  1892,  but  he  says  that 
it  was  sworn  to  on  the  evening  of  October  21.  However  this  may  be 
the  filing  of  said  affidavit  on  October  22,  gave  the  contestant  a  right 
to  proceed  against  the  entry,  if  exercised  within  a  reasonable  time.  In 
this  connection  it  is  proper  to  state  that  McGregor's  contest  might  very 
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proi>erly  have  been  dismissed  for  want  of  diligence  in  prosecution.  No 
notice  was  ever  issued  thereon,  and  McGregor  instituted  proceedings 
for  the  tirst  time  on  August  25,  1893,  in  support  of  his  alleged  prefer- 
ence right.  It  is  very  evident  that  these  proceedings  were  induced  at 
that  time  by  a  knowledge  of  Owen's  relinquishment.  In  the  case  of 
Luchsinger  v.  ^rubbs  et  al.  (18  L.  D.,  366)  it  was  said — 

A  oontoetant  is  bound  to  pnrsue  the  prosecation  of  his  contest  with  all  reasonable 
diligence,  and  where  snch  rule  is  not  observed  the  government  may  properly  regard 
the  contest  as  abandoned  and  proceed  accordingly. 

McGregor  states  that  he  made  a  partial  arrangement  with  an  attor- 
ney to  attend  to  the  matter  of  his  contest,  but  that  he  heard  nothing 
more  from  him.  This  can  scarcely  be  regarded  as  a  satisfactory  expla- 
nation for  failure  to  prosecute  his  contest  until  ten  months  after  the  same 
was  filed. 

There  is  some  doubt  as  to  the  exact  date  when  Owen  returned  to  his 
claim.  There  is  no  doubt,  however,  that  his  said  return  was  not  induced 
by  a  knowledge  of  McGregor's  contest.  It  is  shown  that  the  week  x)rior 
to  returning  to  the  land  he  went  on  a  hunting  expedition.  When  on 
his  way  to  the  land,  immediately  after  his  return  from  the  hunt,  he  met 
the  contestant  McGregor,  who  informed  him  of  the  contest.  So  far  as 
the  record  shows,  this  was  the  first  information  he  had  of  the  cont/cst. 
This  fact  is  of  considerable  importance  as  being  strongly  indicative, 
when  taken  in  connection  with  the  fact  of  his  continuous  residence 
thereafter  on  the  land  until  he  relinquished,  that  Owen's  return  was  in 
pursuance  of  a  previous  bona  fide  intention  to  make  this  land  his  home. 

From  the  above  it  will  be  seen  that  while  Owen  probably  was  not 
residing  on  this  land  at  the  time  he  met  McGregor,  yet  he  was  return- 
ing to  said  land,  his  action  in  that  respect  not  being  induced  by  actual 
knowledge  of  the  impending  contest.  It  is  well  settled,  however,  that 
compliance  with  the  law,  after  contest  is  filed  and  before  notice  thereof 
is  issued,  will  cure  a  prior  default  and  defeat  the  contest.  In  the  case 
of  Scott  V.  King  (9  L.  D.,  299)  it  was  held— 

Actunl  knowledp;e  of  an  impending  contest  will  not  prejudice  the  claimant,  if  jiis 
subsequent  compliance  with  law  is  in  pursuance  of  a  previous  bona  fide  intent. 

As  previously  set  out  herein  evidence  of  Owen's  intention  is  found 
in  the  fact,  taken  in  connection  with  his  future  residence,  that  he  was 
returning  to  the  land  before  he  was  informed  of  the  contest.  He  bad 
six  months  from  date  of  entry  within  which  to  establish  his  residence, 
and  the  fact  that  he  returned  at  the  expiration  of  that  time  can  not  be 
given  any  considerable  weight  against  him  in  face  of  his  subsequent 
compliance  with  law.  In  the  case  of  Brown  v.  Naylor  (14  L.  D.,  141 )  it 
was  said — 

A  contest  shonld  be  dismissed  when  the  default  is  cured  in  good  faith  before  tiie 
local  oiflce  aoquircM  jurisdiction  in  the  case. 

What  constitutes  jurisdiction  in  tlie  ijresent  connection  is  set  forth 
in  the  case  of  Slay  ton  v.  Carroll  (7  L.  D.,  11)8)  as  follows: 
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Jurisdiotion  is  acquired  by  due  serrice  of  notice  npon  the  claimant  and  if  there 
hue  been  no  legal  notice  to  the  claimant,  then  there  is  no  authority  in  the  local  ofTice 
to  adgndicate  his  rights. 

A  contest  charging  failare  to  establish  residence  and  abandonment  must  fail, 
when,  prior  to  legal  service  of  notice  thereof,  the  entryman  has  cured  his  laches. 

No  notice  was  issued  on  AlcGregor's  contest,  consequently  the  records 
of  the  local  office  failed  to  show  service  of  such  notice.  Beach  appears 
to  have  acted  in  good  faith;  he  paid  a  valuable  consideration  for  the 
improvements  on  this  land,  and  in  making  his  entry  acted  upon  infor- 
mation received  from  the  local  office.  There  was  no  notation  of 
McGregor's  contest  on  the  tract  book  at  the  time  Beach  examined  it. 
Beach  states  that  he  employed  an  attorney  to  look  the  matter  up  and 
the  said  attorney  reported  to  him  that  there  was  nothing  against  the 
land.  The  attorney  wlio  filed  the  relinquishment  and  placed  Beach's 
entry  of  record  testifies  that  the  receiver  told  him  that  the  land  was 
clear.  In  the  case  of  Heptner  v,  McCartney  (11  L.  D.,  400)  it  was  held 
in  substance  that  the  initiation  of  a  contest,  so  far  as  the  rights  of  the 
entryman  are  concerned  must  be  considered  as  of  the  da*e  of  his 
appearance  at  the  hearing,  in  the  absence  of  actual  or  constructive 
notice. 

Owen's  residence  on  this  land  prior  to  the  time  of  his  relinquishment 
must  be  regarded  as  being  in  pursuance  of  a  previous  bona  fide  intent, 
unless  it  is  clearly  shown  that  said  residence  resulted  from  the  actual 
knowledge  of  McGregor's  impending  contest.  On  this  point  the  Depart- 
ment is  of  opinion  that  the  preponderance  of  the  evidence  does  not 
show  that  Owen's  residence  was  due  to  his  knowledge  of  said  contest, 
and  that  he  cured  any  laches  he  may  have  been  guilty  of,  prior  to  his 
relinquishment. 

This  brings  the  case  to  a  consideration  of  the  question  as  to  whether 
Owen's  relinquishment  was  the  result  of  McGregor's  contest.  Gener- 
ally, when  the  contest  has  been  properly  bronght  a  relinquishment  has 
been  considered  to  be  the  result  thereof  and  not  allowed  to  bar  the 
])reference  right.  But  this  is  presumptive  merely,  and  if  the  evidence 
leads  to  the  conclusion  that  it  was  an  independent  transaction  and  not 
evidence  of  abandonment,  it  will  not  inure  to  the  benefit  of  the  con- 
testant. The  contest  was  filed  October  22, 1892,  and  the  relinquishment 
was  not  executed  until  June  16, 1893,  between  which  dates  the  contestant 
had  abundant  opportunity  to  prosecute  his  charges.  It  already  has 
been  found  from  the  evidence  presented  in  this  case  that  there  is  doubt 
as  to  whether  the  contest  was  brought  in  good  faith  and  that  there  has 
been  evident  want  of  diligence  in  its  prosecution;  also  that  the  entry- 
man's  compliance  with  law  after  knowledge  of  the  contest  was  not 
the  result  of  such  knowledge,  and  that  he  had  cured  any  laches  of 
which  he  may  have  been  guilty  prior  to  his  relinquishment.  From  the 
same  evidence  the  Department  is  of  opinion  that  the  said  relinquish- 
ment can  not  be  regarded  as  the  result  of  the  contest.  Your  office 
decision  is  accordingly  afiirmed. 
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rNDlAN  liANBS— APPROVAL  OF  LKASES-ACT  OF  JUNK  7,  1897. 

SiSSETON  AND   WAHPETON   INDIANS. 

Under  the  special  proyiHionH  made  iu  the  act  of  June  7, 1897,  the  Sisseton  and  Wah- 
peton  Indians  may  leaBe  their  allotted  lands  for  farming  and  grazing  purposes 
without  the  supervision  of  the  Secix^tary  of  the  Interior;  bat  leases  of  lands 
executed  hy  said  Indians  for  raining  or  business  purposes  remain  under  the  gen- 
eral role,  and  require  tlie  approval  of  the  Secretary. 

Assistant  Attorney- Oe7ieral  Van  Devanter  to  the  First  Assistant  Secretary 

of  the  Interior^  November  11^  1897.  (W.  O.  P.) 

In  response  to  your  request  for  an  opinion  upon  the  question  "  as  to 
the  present  right,  authority  and  expediency  of  the  Department  approv- 
ing leases  of  the  Sisseton  and  Wahpeton  allottees,  executed  under  the 
pi*ovisions  of  the  act  of  February  28, 1891,  and  the  acts  amendatory 
thereof,"  submitted  to  the  Department  by  the  Commissioner  of  Indian 
Afiairs  in  his  letter  of  October  18, 1897, 1  would  respectfully  submit 
the  following: 

By  the  agreement  between  the  United  States  and  the  Sisseton  and 
Wahpeton  Indians,  accepted,  ratified  and  confirmed  by  the  act  of 
March  3,  1891  (26  Stat.,  989-1035),  the  Indians  sold  to  the  United 
States  all  the  unallotted  lands  within  their  reservation  remaining  after 
allotments  provided  for  in  article  four  of  said  agreement  should  have 
been  made.  In  said  article  four  it  was  agreed  that  there  should  be  allot- 
ted to  each  individual  of  said  bands  a  sufficient  quantity  of  land  which, 
with  the  lands  theretofore  allotted,  should  make  in  each  case  one  hun- 
dred and  sixty  acres.  In  the  sict  of  approval  (Sec.  29)  the  Secretary  of 
the  Interior  was  authorized  and  directed  to  cause  the  additional  allot- 
ments provided  for  in  said  agreement  to  be  made  in  the  manner  and 
as  provided  in  the  act  of  February  8, 1887  (24  Stat.,  388),  and  acts 
amendatory  thereof. 

Said  act  of  1887  provided  for  the  allotment  of  lands  in  severalty  to 
the  various  Indian  tribes  in  the  discretion  of  the  President,  for  the 
issuance  of  a  patent,  declaring  that,  the  United  States  does  and  will 
hold  the  land  in  trust  for  the  allottee  and  his  heirs  for  the  period  of 
twenty-five  j^ears,  and  will  then  convey  it  in  fee  "free  of  all  charge  or 
incumbrance  whatsoever"  and  also  as  follows: 

and  if  any  conveyance  shall  be  made  of  the  lands  set  apart  and  allotted  as  herein 
provided,  or  any  contract  made  touching  the  same,  before  the  expiration  of  the  time 
above  mentioned,  such  conveyance  or  contract  shall  be  absolntely  nnU  and  void. 

The  amendatory  act  of  February  28,  1891  (26  Stat.,  704),  modified 
the  original  act  in  several  particulars,  but  the  only  part  thereof  neces- 
sary to  be  noticed  here  is  that  relating  to  leasing  allotted  lands,  which 
reads  as  follows: 

That  whenever  it  shall  be  made  to  appear  to  the  Secretary  of  the  Interior  that  by 
reason  of  age  or  other  disability,  any  allottee  nuder  the  proviaionB  of  said  mot,  or 
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any  other  act  or  treaty  cannot  personally  and  with  benefit  to  biniself  occnfiy  or 
inipntve  his  allotnK'nt  or  any  part  thereof,  the  same  may  be  leased  upon  snch  terms, 
retell lations  and  conditions  as  shall  be  prescribed  by  such  Secretary  for  a  term  not 
exceeding  three  years  for  farming  or  grazing,  or  ten  years  for  mining  purposes. 

The  Indian  appropriation  act  of  August  15, 1894  (28  Stat.,  28(>-:i()r>), 
c^ontains  sabstantially  the  same  provision,  except  that  leases  are  therein 
allowed  "lor  a  term  not  exceeding  five  years  for  farming  or  grazing 
purposes  or  ten  years  for  mining  or  business  purposes."  This  provi- 
sion of  the  act  of  1804  is  found  in  the  same  words  in  the  appropriation 
act  of  March  2,  1895,  (28  Stat.,  876-900),  and  also  in  that  of  June  li), 
189(5  (29  Stat.,  321^340).  In  the  act  of  June  7, 1897  (30  Stat.,  62-84), 
the  same  provision  is  found,  except  that  the  terms  are  reduced  tothn^e 
years  for  farming  or  grazing  purposes  and  five  years  for  mining  or  busi 
ness  purposes.  These  citations  embrace  the  general  provisions  as  to 
the  leasing  of  allotte4  lands. 

The  provision  as  to  the  Sisseton  and  Wahpeton  allottees  under  which 
the  question  now  presented  arises,  is  found  in  the  said  act  of  June  7, 
1897  (30  Stat.,  62-75),  and  reads  as  follows: 

That  the  Sisseton  and  Wahpeton  Indians  are  hereby  authorized  to  lease  their  ];inds 
or  any  part  thereof  for  a  term  not  exceeding  three  years  for  farming  or  grazing 
purposes. 

This  is  a  special  provision  as  to  these  Indians,  differing  from  the 
general  provision  as  to  all  Indians,  found  in  the  same  act.  4^fter  a 
discussion  of  the  effect  of  special  and  general  provisions,  either  of 
which  would  include  the  matter  under  consideration,  the  following  rule 
is  laid  down  in  Endlich  on  the  Interpretation  of  Statutes  (Sec.  216): 

Hence  if  there  are  two  acts,  or  two  provisions  in  the  same  act,  of  which  one  is 
special  and  particular,  and  clearly  includes  the  matter  in  controversy,  whilst  the 
other  is  generul  and  would,  if  standiug  alone,  include  it  also;  and  if, reading  the 
general  provision  side  by  side  with  the  particular  one,  the  inclusion  of  that  matter 
in  the  former  would  produce  a  conflict  between  it  and  the  special  provision — it  must 
be  taken  that  the  latter  was  designed  as  an  exception  to  the  general  provision. 

The  effect  of  a  special  provision  upon  a  general  one,  and  the  extent 
to  which  it  is  to  supersede  it,  is  a  question  of  legislative  intention  not 
always  easily  determined.  In  this  case  the  special  provision  differs 
from  the  general  in  that  it  does  not  limit  the  right  of  leasing  to  those 
allottees  who  "by  reason  of  age  or  disability"  cannot  personally  and 
with  benefit  to  themselves  occnp}'  or  improve  their  allotments,  and  in 
that  it  does  not  specifically  provide  that  the  leasing  shall  be  in  the  dis- 
cretion of  the  Secretary  of  the  Interior,  or  under  terms,  regulations 
and  conditions  to  be  prescribed  by  him.  It  is  clear  that  it  was  the 
intention  to  allow  all  these  Indians,  without  regard  to  disability,  to 
lease  their  Is^nds  for  farming  or  grazing  purposes.  It  has  been  the 
general  policy  to  place  the  leasing  of  lands  under  the  supervision  of 
the  Secretary  of  the  Interior,  and  it  might  be  contended  with  some 
reason  that  an  intention  to  depart  from  that  rule  in  any  case  would 
have  been  asserted  by  specific  words,  and  not  alone  by  the  omission 
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from  the  special  provinion  of  the  words  of  the  general  provision  con- 
ferring such  supervision. 

An  examination  of  the  proceedings  in  Congress  relating  to  this 
special  provision  as  to  the  b)isseton  and  Wah|)eton  Indians  removes  all 
doubt  as  to  the  legislative  intention.  The  bill  as  it  originally  passed 
in  the  House  of  Itepresentatives  did  not  contain  any  special  provision 
as  to  the  leasing  of  the  Sisseton  and  Wahpeton  lands.  While  the  bill 
was  under  consideration  in  the  Senate,  an  amendment  was  proposed  in 
the  following  words: 

Provided,  That  the  Sisseton  and  Wahpeton  Indians  are  hereby  authorized  to  lease 
their  lands,  or  any  ])art  thereof,  for  a  term  not  exceeding  three  years  for  farming  or 
grazing  purposes,  and  at  the  expiration  of  such  lease,  the  same  may  be  renewed  or 
the  lauds  leased  to  any  other  person  upon  said  renewal  or  new  lease  being  approved 
by  the  Secretary  of  the  Interior. 

The  discussion  of  this  amendment  is  found  in  the  Congressional 
Record,  2nd  Session,  54th  Congress,  Vol.  29,  part  3,  page  2037.  A 
question  arose  as  to  what  reason  there  could  be  for  requiring  the 
approval  of  the  Secretary  of  the  Interior  to  a  renewal  of  a  lease  when 
the  Indian  was  allowed  to  make  a  lease  in  the  first  place  without  any 
limitation.  It  was  statt^d  by  Mr.  Pettigrew,  in  charge  of  the  bill,  that 
it  had  been  represented  to  the  Committee  that  the  Indians  had  found 
it  impossible  to  comply  with  the  requirements  of  the  Interior  Depart- 
ment iji  making  leases  of  their  unimproved  lands,  and  he  said: 

We  thought  it  a  mutter  of  wisdom  to  allow  the  Indians  to  have  three  years  with- 
out complying  with  the  rules  laid  down  by  the  Department,  and  after  value  had 
been  given  to  the  lauds  by  improvements,  the  leases  should  be  approved  by  the  Sec- 
retary of  the  Interior. 

After  the  explanation  thus  made,  the  amendment  as  proposed  was 
adopted  by  the  Seriate.  In  conference  between  the  two  houses,  that 
part  of  the  Senate  amendment  after  the  word  "purposes"  was  stricken 
ont,  and  the  amendment  as  thus  amended  was  adopted.  The  provision 
as  thns  amended  was  included  in  the  act  which  finally  became  a  law. 

It  is  clear  that  it  was  intended  to  allow  these  Indians  to  lease  their 
lands  for  farming  or  grazing  purposes  without  the  supervision  of  the 
Secretary  of  the  Interior.  As  to  leases  for  mining  or  business  ])nr- 
poses,  the  general  rule  still  obtains,  and  the  approval  of  such  leases  by 
the  Secretary  is  necessary  to  their  validity. 

Approved,  November  11,  1897. 
0.  N.  Bliss, 

Secretary. 
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PRE-EMPTION    ENTRT— ACT    OF    OCTOBER    1,    1800. 

Graetz  v.  Cannon  bt  al. 

A  pre-emption  entry  can  not  be  allowed  nnder  section  2,  act  of  October  1,  1890, 
.  except  on  proof  of  continuous  residence  on  the  land  so  entered  for  a  period  of 
not  less  than  three  months  prior  thereto. 

Secretary  Bliss  to  the  CommisHioner  of  the  General  Land  Office^  Novem- 
(W.  V.  D.)  ler  11, 1897.  (J.  L.  MoO.) 

Charles  W.  Seely,  on  November  19,  1891,  made  preemption  cash 
entry  for  lots  5,  7,  8,  and  9,  of  Sec.  6,  T.  64  N.,  E.  3  W.,  Duluth  land 
district,  Minnesota,  claiming  it  under  the  second  section  of  the  act  of 
October  1,  1890  (20  Stat.,  647). 

On  December  10,  181)1,  Albert  F.  Graetz  filed  affidavit  of  contest, 
charging  failure  to  comply  with  the  requirements  of  the  law  as  to 
residence. 

Hearing  in  the  case  was  had  commencing  November  21, 1893,  when 
the  contestant  and  the  transferees  of  the  defendant  appeared.  As  the 
result  of  the  hearing,  the  local  officers  recommended  the  cancellation 
of  the  entry.  The  transferees  a]>pealed  to  your  office,  which  affirmed 
the  judgment  of  the  local  officers.  Thereupon  they  appealed  to  the 
Department. 

The  record  and  the  testimony  show  that  Seely,  on  November  20, 1891, 
transferred  an  undivided  two-thirds  interest  in  the  land,  by  warranty 
deed  to  George  N.  Cannon  and  Henry  V.  Holmes,  for  the  expressed 
consideration  of  five  thousand  dollars.  Holmes  testified  that  the  deed 
was  given  to  secure  a  debt  of  forty  dollars  for  groceries,  and  the  money 
loaned  by  him  (Holmes)  to  pay  the  purchase  price  of  the  land. 

Seely,  in  his  final  proof,  alleged  that  he  settled  on  the  land  July  1, 
or  2, 1891,  and  built  thereon  a  log  house,  warm  and  comfortjible  at  all 
seasons  of  the  year;  that  he  had  cleared  one  and  a  half  acres  ready 
for  crop,  and  had  dug  a  well  thereon — the  aggregate  value  of  the 
improvements  being  $250;  that  he  had  resided  upon  the  land  continu- 
ously since  July  1, 1891,  up  to  November  9, 1891,  excepting  a  necessary 
absence  of  about  four  weeks  to  get  supplies;  and  that  he  had  no  per- 
sonal property  on  the  premises. 

The  testimony  relative  to  Seely's  residence  and  improvements  is  cor- 
rectly summed  up  in  the  decision  of  your  office  api)ealed  from,  and  need 
not  be  recited  herein.  It  will  be  sufficient  to  say  that  it  shows  that  he 
was  upon  the  land  but  a  few  days  in  the  aggregate,  and  at  those  times 
occupied  a  tent;  tliat  the  *' house"  which  he  refers  to  in  his  final  proof 
was  a  shanty  about  four  feet  high,  made  of  poplar  poles,  with  openings 
four  to  six  inches  wide  between  the  poles;  with  no  floor;  with  a  hole 
for  a  door  and  an  opening  for  a  window,  but  with  no  door  or  window  in 
them;  with  five  or  six  poles  placed  on  top,  and  some  brush  laid  over 
them,  for  a  roof — which,  as  one  witness  says,  was  ^'not  enough  to  shade 
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a  man ;  ^  in  this  shanty  there  was  no  stove,  or  farniture  of  any  kind. 
In  short,  the  final  proof  was  very  largely  false.  In  fact,  the  appellant 
does  not  deny  that  such  was  the  fact,  farther  than  to  add  to  the  other 
allep:ation8  of  error  in  the  appeal  the  formal  allegation  that  your  office 
''erred  in  affirming  the  Hon.  Register  and  Receiver's  findings  of  fait 
from  the  testimony  offered. 

The  above  allegation,  together  with  the  allegations  that  your  office 
''erred  in  recommending  said  cash  entry  No.  11,528  for  cancellation,^ 
and  that  it  "erred  in  not  dismissing  the  contest  and  recommending 
said  entry  for  patent,"  are  not  sufficiently  specific  to  warrant  considera- 
tion under  Rule  88  of  Practice. 

The  defendants  allege  that  your  office  "erred  in  holding  that  the  rule 
of  ^caveat  emptor'^  was  applicable  to  the  transferees  in  this  case."  But 
he  does  not  attemx)t  to  explain  why  the  transferees  in  this  case  should 
be  exempted  from  the  provisions  of  law  applicable  in  all  other  cases. 

He  contends  that  this  entry  should  not  be  canceled,  inasmuch  as  "  his 
compliance  with  the  law  in  respect  to  his /ortiter  claim  was  established." 
From  a  careful  perusal  of  your  decision,  it  appears  that  it  does  not  hold 
this  entry  for  cancellation  for  failure  to  comply  with  the  requirements 
of  the  law  in  respect  to  some  "former  claim,"  but  for  failure  to  comply 
with  the  requirements  of  the  act  of  October  1, 1890  (26  Stat.,  647),  in 
respect  to  this  claim — said  act  providing: 

That  no  final  entry  shall  be  permitted  except  upon  proof  of  continuouB  residence 
npou  the  land,  the  subject  of  such  new  entry,  for  a  period  of  not  less  than  thret^ 
months  prior  thereto. 

He  contends  further,  that  said  "  Sec.  2,  act  of  October  1, 1890,  was 
remedial,  and  entitled  to  the  most  liberal  construction,  and  that 
claimant's  residence  upon  said  land  could  be  made  in  any  way  in  which 
he  chose."  Even  if  it  be  remedial,  it  is  not  entitled  to  construction  so 
liberal  as  to  enable  entry  thereunder  to  be  made  without  any  residence 
whatever,  upon  final  proof  shown  to  be  false. 

The  decision  of  your  office  holding  said  entry  for  cancellation  is  cor- 
rect, and  is  hereby  affirmed. 


BAIIiROAB  GRANT-ACT  OF  JANUARY  18,  1801. 

Southern  Pacific  R.  R.  Co. 

Selections  of  lands  for  the  Southern  Pacific  R.  R.  Co.  in  lien  of  lands  taken  for  the 
Mission  Indians  under  the  act  of  January  12, 1891,  cannot  be  approved  unless  it  is 
made  to  appear  (1)  that  the  company  was  entitled  under  its  grant  to  the  lun<ls 
so  taken,  hence  that  such  lands  are  non-mi neni]  in.  character,  and  (2)  that  the 
lieu  selections  are  of  the  same  clinracter;  and,  in  securing  such  evidence,  the 
departmental  regulations  provided  for  the  determination  of  the  character  of 
lands  claimed  by  a  railroad  company  should  not  be  disregarded. 

Secretary  Bliss  to  the  Commissioner  of  the  Qtneral  Land  Office^  November 
(W.  V.  D.)  11,  1897.  (F,  W.  C.) 

With  your  office  letter  of  October  5,  1897,  is  forwarded  for  approval 
clear  list  Ko.  43,  covering  3,84(3.47  acres  within  the  Los  Angeles  land 
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district,  CaliforDia,  selected  by  the  Southern  Pacific  Eailroad  Co.  in 
lien  of  certain  tracts  selected  by  the  commissioners  appointed  under 
the  act  of  January  12, 1891  (26  Stat.,  712)  for  the  Mission  Indians.  By 
said  act  it  was  provided  that  in  case 

any  land  shall  be  selected  under  this  act  to  which  any  railroad  company  is  or  shall 
hereafter  be  entitled  to  receive  a  patent^  snch  railroad  company  shall,  upon  releas- 
ing all  claim  and  title  thereto,  and  on  the  approval  of  the  President  and  Secretary 
of  the  Interior,  be  allowed  to  select  an  equal  quantity  of  other  land  of  like  value 
in  lieu  thereof,  at  such  place  as  the  Secretary  of  the  Interior  shall  determine. 

The  selections  covered  by  the  list  in  question  were  made  in  accord- 
ance with  the  instructions  contained  in  departmental  communication 
of  June  17,  1897  (24  L.  D.,  543).  From  the  letter  of  transmittal  it 
appears  that  the  tracts  selected  are  free  from  adverse  claims  but  are 
all  within  six  miles  of  a  mineral  claim ;  and  two  of  the  tracts  selected 
were  returned  by  the  surveyor  general  at  the  time  of  the  government 
survey  December  4,  1893,  as  mineral  land.  Further,  all  the  tracts 
selected  by  the  commissioners  under  the  act  of  January  12,  1891, 
itupraj  and  made  the  basis  for  the  selection  under  consideration,  are 
within  six  miles  of  a  mineral  claim,  and  those  in  township  2  S.,  range 
2  E.,  were  all  returned  as  mineral  lands  by  the  surveyor  general  at  the 
time  of  the  government  survey  as  aforesaid. 

In  your  office  letter  submitting  the  list,  you  state: 

In  view  of  the  fact  that  said  act  of  t!ongre8S  was  for  the  sole  benefit  of  the 
Indians,  and  that  it  is  optional  with  the  company  whether  it  shall  give  up  the  lands 
within  its  ^ant  for  that  purpose,  I  respectfully  request  to  be  advised  whether 
under  the  circumstances  any  examination  to  determine  the  character  of  the  land  is 
necessary,  and  if  so  deemed,  would  suggest  that  a  special  agent  be  detailed  to 
make  such  investigation  and  determine  the  character  of  all  the  tracts  selected  and 
released. 

It  will  be  remembered  that  the  act  of  1891  provides  that  in  case 

any  lands  shall  be  selected  under  this  act  to  which  any  railroad  company  is  or  shall 
be  hereafter  entitled  to  receive  a  patent,  said  company  shall,  upon  relinquishing  all 
claims,  etc. 

It  becomes  necessary,  therefore,  in  the  first  instance,  to  determine 
whether  the  railroad  company  was  under  its  grant  entitled  to  receive 
a  patent  for  the  tracts  selected  by  the  commissioners,  and  to  do  this, 
inquiry  must  be  made  as  to  whether  the  lands  are  mineral  lands,  for  if 
they  are,  the  company  would  not  have  been  entitled  to  receive  a  patent 
for  them  under  its  grant.  As  before  stated,  they  are  all  within  six 
miles  of  mineral  claims,  and  a  large  portion  of  them  were  at  the  time 
of  the  government  survey  actually  returned  as  mineral  lands.  If  the 
company  had  attempted  to  secure  patent  for  those  lands,  it  would  have 
been  necessary  to  have  published  notice  as  required  by  the  circular  of 
July  9,  1894,  and  to  have  made  a  specific  showing  as  to  the  tracts 
returned  as  mineral  before  they  could  have  received  patent  therefor. 
No  snch  showing  has  been  made  as  to  those  lands,  and  it  is  not  putting 
the  company  to  an  additional  requirement  or  inconvenience  by  requir- 
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iwff  that  such  showing  be  now  made.  Without  this  showing  it  can  not 
be  adjudged,  if  the  usual  rules  be  followed,  that  such  lands  are  lands 
to  which  the  company  is  entitle<l  to  receive  patent. 

The  hinds  now  sought  to  be  selected  must  be  lands  not  mineral  in 
character.  Some  of  them  were  returned  as  mineral,  and  all  as  within 
six  miles  of  mineral  claims,  and  the  rules  in  force  for  determining  the 
charjicter  of  such  lands  were  adopted  after  careful  consideration  as  the 
only  safe  course  for  the  protection  of  miners  and  as  putting  the  com- 
panies to  the  least  expense  and  inconvenience  possible. 

The  jdan  proposed,  to  direct  an  investigation  by  a  special  agent,  in 
lieu  of  the  usual  proceedings  under  the  regulations  in  force  for  determin- 
ing the  character  of  lands  claimed  by  a  railroad  company,  where  the 
same  had  been  returned  by  the  government  survey  as  mineral  lauds,  or 
where  such  lands  are  within  proximity  of  six  miles  to  known  mineral 
claims,  is  not  approved. 

The  Department  is  not  unmindful  of  the  fact  that,  for  the  benefit  of 
the  Indians,  this  matter  should  be  closed  up  at  the  earliest  possible 
moment;  but  the  regulations  in  force  governing  such  matters  should 
not  be  disregarded,  especially  where  the  change  proposed  will  not  facili- 
tate the  early  determination  of  the  matter. 

Sixty  days'  notice  is  required  under  the  regulations,  but  for  this  case, 
for  the  reason  stated,  it  is  directed  that  the  period  of  publication  of 
notice  be  reduced  to  thirty  days;  but  otherwise,  that  the  regulations 
must  be  strictly  complied  with.    The  list  is  herewith  returned. 


FEES— REOISTElt  AND  RECEIVER-SECTION  2288  B.  8. 

Glabenoe  Dennis  et  al. 

The  second  clause  of  section  2238  R.  S.,  providing  a  fee  to  the  register  and  receiver 
of  one  per  cent  on  moneys  received  is  applicable  only  to  moneys  received  at  cash 
sales  of  lands,  and  does  not  include  money  paid  on  account  of  timber  depredatious. 

The  eighth  clause  of  section  2238  R.  S.,  fixing  a  fee  of  live  dollars  to  the  register  and 
receiver  for  superintending  public  land  sales,  does  not  authorize  the  collection  of 
sach  fee  on  the  sale  of  an  isolated  tract. 

Secretary  Bliss  to  the  Commissioner  of  the  Qeneral  Land  Office^  November 
(W.  V.  D.)  12, 1897.  (0.  J.  W.) 

On  June  10, 1895,  on  the  presentation  of  the  quarterly  account  of 
Clarence  Dennis,  receiver  of  public  moneys  at  Ashland,  Wisconsin, 
your  oflice  rejected  an  item  of  one  per  cent  commission  charged  by  said 
oflficer  on  timber  depredations. 

On  June  19, 1895,  in  reply  to  a  communication  from  Clarence  Dennis, 
in  reference  to  said  quarterly  account,  your  office  stated  expressly  that 
registers  and  receivers  were  not  entitled  to  commissions  on  moneys 
received  )n  timber  depredations,  and  that  paragraph  two,  Sec.  2238  of 
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the  Revised  Statutes,  providing  a  fee  of  one  per  centum  on  all  moneys 
received  at  each  receiver's  office,  is  not  considered  as  applying  to  any 
moneys  except  receipts  from  cash  sales. 

On  July  1, 1895,  the  register  and  receiver  joined  in  a  written  request 
that  your  office  reconsider  said  decision  of  June  19,  1895. 

On  August  8, 1895,  in  reply  to  said  application  for  reconsideration  of 
the  conclusion  reached  in  office  letter  ("M")  of  June  19,  1895,  your 
office  adhered  to  said  conclusion. 

On  October  14,  1895,  the  attorneys  for  the  register  and  receiver 
asked  for  a  review  of  your  office  decision  of  June  19, 1895,  and  one  ol 
October  4, 1895.  In  the  latter  decision  the  question  was,  whether  or 
not  the  purchaser  at  a  sale  of  an  isolated  tract  was  required  to  pay  the 
lee  of  five  dollars  per  diem  allowed  by  paragraph  eight  of  Sec.  2238, 
and  your  office  held  that  the  purchaser  was  not  properly  chargeable 
therewith. 

Your  office,  on  December  4, 1895,  denied  the  motion  for  review  of  the 
decisions  referred  to,  and  the  register  and  receiver  have  appealed. 

The  appeal  involves  the  construction  of  the  second  paragraph  of 
section  2238  of  the  Eevised  Statutes,  in  reference  to  commission  of  one 
per  cent  on  moneys  received,  and  of  paragraph  eight  of  said  section,  in 
reference  to  per  diem  pay  of  registers  and  receivers  for  superintending 
public  land  sales.  The  second  paragraph  has  been  uniformly  held  to 
apply  only  to  moneys  received  at  cash  sales  of  lauds,  this  being  the 
only  fund  paid  into  the  receiver's  office,  at  the  date  of  the  act  providing 
said  commission,  April  20, 1818  (3  Stat.,  466).  The  contention  is,  that 
it  is  error  to  consider  the  intention  of  Congress  in  the  passage  of  the 
original  act,  for  the  reason  that  said  paragraph  has  been  re-enacted 
and  the  original  act  repealed.    Section  55d6,  Eevised  Statutes. 

It  appears  from  the  General  Land  Office  instructions  issued  to  regis- 
ters and  receivers,  under  date  January  23, 1880  (0.  L.  O.  Vol.  6,  p.  195), 
that  your  office  has  construed  paragraph  two  of  section  2238  of  the 
Revised  Statutes,  since  the  revision.  Said  circular  contains  the  fol- 
lowing quotation  from  a  decision  of  your  office,  dated  March  6, 1878: 

Paragraph  2,  Sec.  2238,  Reyised  Statutes,  providing  ''a  fee  of  one  per  ceDtum  on 
all  moneys  received  at  each  receiver's  office,"  is  not  considered  as  applying  tc  any 
moneys  except  receipts  from  ca«h  sales.  The  fees  and  commissions  received  on  other 
than  cash  sales,  and  the  commissions  paid  to  registers  and  receivers  by  the  United 
States  on  account  of  cash  sales,  are  not  regarded  as  moneys  received  at  the  receiver's 
office,  within  the  meaning  of  the  law,  on  which  an  additional  one  per  centum  can  be 
claimed.  It  is  not  to  he  presumed  that  the  statnte  contemplated  the  allowance  of 
commissions  upon  the  commissions  and  fees  already  paid. 

Paragraph  2  of  Sec.  2238,  Revised  Statutes,  is  a  literal  reproduction  of  the  act  of 
April  20,  1818.  At  that  period  no  disposals  of  the  public  land  were  made  except  for 
cash.    Hence  the  law  applied  to  cash  sales  only. 

Since  the  passage  of  the  act  of  1818,  the  pre-emption  and  homestead  systems  have 
)>een  established,  together  with  other  methods  of  entering  and  locating  the  public 
lands,  and  a  schedule  of  fees  and  rommissions  especially  adapted  thereto  has  been 
provided.    The  twelve  paragraphs  of  Sec.  2238  embrace  the  several  classes  oi  fees 
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ind  coinmiBsions  allowed  to  registers  and  receirera.  Para/^rnpb  2  relates  to  ca4»h 
Bales.  The  fees  and  coniniissions  on  all  other  classes  of  entries  and  locations  are 
particularly  speciAed  in  the  remaining  eleven  paragraphs. 

In  your  office  letter  ("M")  of  December  4, 1895,  the  quotation  above 
referred  to  is  followed  by  this  statement: 

The  nnitbrm  practice  of  this  office  since  March  6, 1878,  has  been  in  conformity  with 
the  inRtrnctions  just  quoteil,  and  the  practice  of  the  Treasury  Department,  which 
now  audits  the  accounts  of  the  registers  and  receiYers,  is  also  in  accord  with  the 
ruling  of  this  office  in  this  matter. 

.  .  .  The  decision  contained  in  my  letter  of  June  19,  1895  is  in  conformity  to  a  well 
established  practice  and  is  sustained  by  a  long  line  of  precedents,  both  in  this  office 
and  the  Treasury  Department,  and  I  mast  therefore  decline  to  alter  it. 

The  supreme  court  in  Steamship  Company  v,  Joliff'e  (2  Wall.,  450), 
indicates  the  rule  to  be,  that  revisions  of  the  law  are  not  to  be  regnrded 
as  new  acts,  but  rather  as  the  continuance  of  old  ones.  Since  the  act 
of  1818  seems  to  have  been  carried  into  the  revision  without  substan- 
tial change,  the  effect  of  the  revision  as  to  this  clause  was  to  continue 
the  old  law,  and  the  status  at  the  time  of  the  passage  of  the  old  law,  as 
well  as  at  the  time  of  the  revision,  may  be  properly  considered  in  deter- 
mining its  meaning.  This  your  office  seems  to  have  done  in  construing 
the  different  clauses  of  the  whole  section,  which  all  relate  to  compensa- 
tion of  registers  and  receivers. 

As  to  clause  eight,  a  similar  rule  of  construction  was  adopted,  and  it 
was  held  that  the  purchaser  of  an  isolated  tract  at  a  public  sale  Wiis 
not  chargeable  with  the  per  diem  of  five  dollars  contemplated  and  pro- 
vided in  said  clause. 

In  the  case  of  Isham  E.  Darnell  (21  L.  D,,  454),  it  was  held: 

That  the  local  officers  are  not  entitled  to  collect  a  fee  from  one  who  purehasee  at 
a  public  sale  land  sold  as  an  isolated  tract. 

As  shown  by  your  office,  the  interpretation  placed  upon  these  clauses 
is  in  accord  with  the  instructions  and  rulings  of  your  office  long 
adhered  to,  and  followed  also  by  the  Treasury  Department.  In  such 
cases  the  rule  should  not  be  changed,  unless  manifestly  erroneous. 

In  the  light  of  the  history  of  the  legislation  touching  the  compensa- 
tion of  registers  and  receivers,  the  rulings  and  prnctice  of  your  office 
and  the  Treasury  Department  seem  to  have  been  within  the  meaning 
of  the  law,  and  will  not  be  disturbed. 

Tour  office  decisions  of  June  19,  August  8,  and  December  4, 1895, 
are  affirmed. 


PRACTICE-NOTICE  OP  APPEAI^RES  JlJl>ICATA-OICLAHOMA  ULNBS. 

SPBOW  ET  AL.  V.  MiLLEB. 

Where  a  notice  of  appeal  is  served  on  the  attorney  of  the  adverse  party,  as  shown 
of  record,  the  right  of  such  appellant  to  be  heard  should  not  be  affected  by  the 
fact  that  said  attorney  was  not  at  such  time  authorized  to  represent  the  appellee. 
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Tbe  rule  of  res  judicata  is  not  applicable  to  a  decision  denying  a  party  the  right  to  be 
heard  on  appeal  where  sach  decision  is  the  result  of  a  mistake  of  fact  on  tbe 
part  of  the  Department. 

Entering  the  Cherokee  Ontlet,  on  the  day  of  opening,  from  an  adjacent  Indian  reser- 
yation  does  not  disqualify  the  settler. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  November 
(W.  V.  D.)  12j  1897.  (G.  B.  G.) 

Tliis  case  is  before  the  Department  on  the  petition  of  Thomas  M. 
Hartshorn  asking  that  departmental  decisions  herein  of  Aujrust  4, 1896, 
dismissing  his  contest  against  the  entry  of  George  L.  Miller,  and  on 
review  December  26, 1896,  reaffirming  said  decision,  be  vacated,  and 
that  his  contest  be  reinstated. 

This  case  is  complicated  with  docket  case  number  24-479  to  a  degree 
that  it  has  been  found  necessary  to  examine  the  records  in  both  cases 
to  a  correct  understanding  of  the  question  here  presented.  This  last 
named  case  is  styled  the  case  of  Frank  A.  McKee,  Thomas  M.  Harts- 
horn, Kathan  G.  Hockney,  Elmira  R.  Greason  v.  David  D.  Duncan. 

In  the  case  at  bar  the  land  involved  is  the  NW.  J  of  Sec.  9,  T.  26  N., 
R.  1  B.,  Perry  land  district,  Oklahoma,  and  in  the  other  case  the  land 
involved  is  the  NE.  J  of  Sec.  8,  T.  26  N.,  R.  2  B.,  same  land  district. 
These  tracts  of  land  are  in  adjoining  sections  and  within  that  part  oi 
the  Oklahoma  Territory  known  as  the  Cherokee  Outlet,  opened  to 
settlement  and  entry  on  the  16th  day  of  September,  1893. 

The  petitioner,  Thomas  Hartshorn,  claims  the  W.  i  of  the  said  NW.  J 
of  Sec.  9  and  the  B.  J  of  said  NB.  J  of  Sec.  8. 

On  September  23,  1893,  George  L,  Miller  made  homestead  entry  for 
the  said  NW.  J  of  Sec.  9,  and  on  March  12,  1894,  David  D.  Duncan 
made  homestead  entry  for  the  said  NB.  J  of  Sec.  8,  based  on  his  soldier's 
declaratory  statement,  filed  September  18,  1893.  On  November  13, 
1893,  Hartshorn  filed  an  application  to  contest  Duncan's  filing,  and  on 
November  16, 1893,  filed  affidavit  of  contest  against  the  entry  of  Miller, 
alleging  prior  settlement  in  both  cases. 

There  were  other  contestants  and  claimants  for  each  of  the  above 
described  tracts  of  laud,  or  parts  of  each,  among  whom  was  Henry  A. 
Sprow,  who  claimed  by  virtue  of  prior  settlement  all  of  the  land 
embraced  in  the  entry  of  Miller. 

Separate  hearings  were  ordered  by  your  office.  A  hearing  was  had 
at  the  local  office  in  the  case  of  McKee  et  aL  against  Duncan.  At 
that  hearing  Thomas  M.  Hartshorn  testified  that  he  was  at  twelve 
o'clock,  noon,  September  16, 1893,  on  the  Ponca  Indian  reservation. 

On  May  29,  1895,  on  motion  of  the  contestant,  Sprow,  in  the  case  of 
Sprow  and  Hartshorn  v.  Miller,  the  contest  of  Hartshorn  was  dis- 
missed as  to  the  W.  J  of  the  NW.  J  of  Sec.  9,  for  the  renson  that  he 
entered  the  Cherokee  Outlet  on  the  16th  day  of  September,  1893,  from 
the  Ponca  Indian  reservation.  On  November  12,  1894,  Miller's  entry 
had  been  canceled  by  relinquishmeut,  and  on  the  same  day  Sprov^  filed 
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homestead  application  for  the  NW.  J  of  Sec.  9,  whi(*h  was  suspended 
to  await  action  on  contest  of  Hartshorn.  On  June  26, 1895,  Hartshorn 
appealed  from  tlie  action  of  the  local  ofticers  dismissing:  his  contest, 
and  on  November  13,  1895,  your  office  affirming  the  action  of  the  local 
officers  said : 

It  was  held  in  the  case  of  Cagle  p.  Mendenhall  (20  L.  D.,  446),  that  sach  entrance 
was  illegal  and  a  bar  to  entry  of  lands  within  the  Cherokee  Outlet.  That  case 
governs  this;  therefore  your  decision  is  affirmed. 

Further  appeal  brou^fht  the  case  to  the  Department,  together  with  a 
motion  to  dismiss  the  same,  filed  by  counsel  for  Sprow,  alleging  that 
the  ap])ellant  had  failed  to  serve  said  Sprow  with  a  copy  of  the  appeal 
as  provided  for  by  the  rules  of  practice. 

On  August  4,  1896,  the  Department  passing  on  said  motion  said: 

Connsol  for  Hartshorn  intending  to  serve  said  appeal  npon  contestant,  Sprow  pM{., 
served  instead  a  copy  of  the  appeal  io  the  case  of  McKee,  Hartshorn  et  al.  r.  Dnncan 
npon  the  attorneys  in  that  case;  and  did  not  diBcover  the  error  and  serve  a  copy  of 
the  appeal  in  the  case  at  har  upon  the  attorneys  in  said  case  until  after  the  lapse  of 
considerably  more  than  the  sixty  days  prescribed  by  the  rules  of  practice.  Thero- 
npon  counsel  for  Sprow  files  a  motion  asking  that  said  appeal  be  dismissed.  In  view 
of  the  facts  set  forth,  the  motion  must  be  granted;  the  appeal  is  therefore  dismissed. 

Motion  for  review  of  said  decision  was  filed,  and  on  December  26, 
1890,  denied  without  discussion. 

The  petition  now  under  consideration  was  entertained  on  June  21, 
1897,  and  has  been  refiled  with  evidence  of  service. 

It  is  now  made  to  appear,  by  the  petition  and  exhibits  filed  there 
with,  and  more  especially  from  the  affidavit  of  Mr.  E.  Bee.  Guthrie,  s 
member  of  the  law  firm  of  Howe  and  Guthrie,  that  my  predecessort 
Mr.  Secretary  Smith,  was  in  error  in  finding  that  the  appeal  served  by 
Hartshorn  on  the  law  firm  of  Howe  and  Guthrie  was  an  appeal  in  the 
case  of  McKee,  Hartshorn,  and  Duncan.  Mr.  Guthrie  states,  under 
oath,  that  as  a  member  of  said  firm  he  a<!cepted  service  of  the  Com- 
missioner's decision  in  the  case  of  Sprow  and  Hartshorn  v.  Miller,  that 
he  accei)ted  service  in  said  case  as  attorney  for  Sprow,  and  ''also 
accepted  service  for  Sprow  upon  Hartshorn's  appeal  and  specification 
of  error." 

It  appears  that  neither  Mr.  Guthrie  nor  the  firm  of  Howe  and  Guthrie 
had  authority  from  Si)row  to  represent  him  in  the  premises,  but  the 
mistake  was  an  inadvertence  on  their  part.  At  the  time  that  Harts- 
horn's appeal  was  served  on  them  they  nppearod  as  the  attorneys  of 
record  in  that  case,  and  the  only  attorneys  of  record  appearing  to  rep- 
resent the  said  Sprow.  The  action  of  Hartshorn,  therefore,  in  serving 
them  can  not  be  held  to  affect  him  to  his  injury. 

It  is  now  urged  by  counsel  for  Sprow  that  the  case  is  closed,  that 
Sprow  has  been  permitted  to  make  an  entry  of  the  land  under  the 
decisions  of  my  predecessor,  and  nsk  that  the  rule  res  judicaia  be 
invoked;  and  further  that,  inasnnuh  as  at  the  time  the  Commissioner's 
decision  herein  was  rendered  on  the  merits  of  the  case,  the  doctrine  of 
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the  case  of  Cagle  v.  Mendenhall  (Hupra)  was  in  full  force,  and  that 
under  the  admitted  facts  of  record  Hartshorn  was  disciualided  from 
having  entered  the  land  on  the  day  of  the  opi'ning  fronr  the  Ponca 
Indian  reservation,  and  that  under  the  decisions  of  the  Department 
this  being  a  closed  case,  it  will  not  be  re-adjudicated  under  a  changed 
construction  of  the  law. 

Ordinarily,  this  contention  would  not  be  without  weight.  But  it  will 
be  remembered  that  this  case  has  never  been  finally  adjudicated  by  the 
Department  on  its  merits.  Hartshorn  was  denied  the  right  of  appeal 
on  a  mistake  of  fact,  the  effect  of  which  was  to  deny  him  a  hearing. 
Under  such  circumstances  the  rule  resjtidicata  can  not  be  invoked. 

In  the  case  of  Brady  v.  Williams,  23  L.  D.,  533,  it  was  held  that  persons 
making  the  run  from  the  one  hundred  feet  strip  set  apart  by  the  Presi- 
dent's order  around  the  Cherokee  OutU»t  for  the  occupancy  of  intending 
settlers  were  not  disqualified  as  settlers  by  the  fact  that  in  entering 
thereon  they  passed  over  an  adjacent  Indian  reservation,  and  the  case 
of  Oagle  V.  Mendenhall,  supra^  was  overruled. 

Hartshorn  was  therefore  not  disqualified  on  account  of  his  entering 
the  strip  on  the  day  of  the  opening  iVoni  the  Ponca  Indian  reservation. 

This  case  can  not  be  decided  on  the  record  before  the  Department; 
all  questions  of  prior  settlement  on  the  land  in  controversy  could,  per- 
haps, be  determined  from  the  record  in  the  case  of  McKee  et  al.  v. 
Duncan,  but  in  the  case  at  bar  Sprow  has  not  had  his  day  in  court. 

The  aforesaid  departmental  decisions  herein  are  hereby  vacated,  and 
you  are  directed  to  order  a  hearing  between  Sprow  and  Hartshorn  to 
determine  the  question  of  prior  settlement. 


besebt  land  bntry-mortgagee-assigneb. 

Thomas  B.  Jeremy  (On  Review). 

A  mortgagee  who  secares  the  foreclosure  of  a  mortga^jje  covering  laod  embraced 
within  a  desert  land  entry,  prior  to  the  time  when  final  proof  is  due  on  said 
entry,  may  be  regarded  as  an  assignee  thereof,  and  entitled  to  submit  final  proof. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  November 
(W.  V.  D.)  12, 1897.  (G.  B.  G.) 

On  September  16, 1893,  one  William  0.  Dyer  made  desert  land  entry, 
No.  3843,  for  tlie  I^.  J  of  Sec.  29,  T.  1  :N^.,  E.  2  W.,  Salt  Lake  City,  Utah. 

On  September  17,  1895,  there  was  transmitted  to  your  office  a  mort- 
gage of  said  entry,  dated  October  9, 1893,  from  the  said  Dyer  to  Thomas 
E.  Jeremy,  given  ostensibly  to  secure  the  payment  of  a  note,  therein  set 
forth,  for  $1500,  money  borrowed  to  improve  said  land.  Accompanying 
said  mortgage  was  an  affidavit  of  Jeremy,  in  which  it  is  set  out,  sub- 
stantially, that  he  is  a  citizen  of  the  United  States,  of  legal  age,  and 
that  Dyer  has  died  without  heirs.    There  was  also  transmitted  a  second 
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year's  proof,  submitted  by  Jeremy,  tbat  Rbows  an  expeiulitnre  by  him 
of  $487  upon  said  entry.  He  prayed  that  he  be  recognized  as  the 
assignee  of  said  entry  by  virtue  of  said  mortgage. 

By  departmental  decision  of  May  10,  1897  (24  L.  D.,  418),  in  said 
matter,  it  was  held  that,  in  view  of  the  provisions  of  the  statutes  of 
Utah,  Jeremy  could  not  be  recognized  and  treated  by  the  Department 
as  the  legal  assignee  of  Dyer's  entry,  but  said : 

If  be  sliall  by  tbe  foreclosure  of  bis  inortp^n^e  under  the  laws  of  Utab,  as  suggested, 
place  himself  in  a  position  to  be  recognized  as  the  assignee  of  Dyer,  I  see  no  jnst 
reason  why  be  may  not  be  allowed  to  submit  proof  under  the  former's  entry;  and  if 
BO  submitted,  tbe  same  will  be  duly  considered. 

A  motion  for  review  and  reconsideration  of  this  decision  h^^  bet»n 
file  ',  in  which  no  specific  error  is  assigned,  but  it  is  urged  in  argument 
that  inasmuch  as  the  promissory  note,  for  wliich  Dyer's  mortgage  was 
given,  is  made  payable  on  or  before  three  years  after  its  date,  Jeremy 
can  not  foreclose  the  mortgage  until  after  said  three  years  have  expired ; 
that  in  the  case  of  said  desert  land  entry, 

"proof  muHt  be  made  within  the  statutory  period,  and  annual  proof  must  be  made 
each  and  every  year;  if  this  is  not  done,  theu  the  entry  is  subject  to  contest;"  (that) 
'Meremy  has  done  everything  that  the  law  requires  in  the  way  of  annual  expen<Ii- 
tnres,  and  if  recognized  as  the  assignee  stands  ready  to  make  proof  aud  payment  for 
the  land;  but  he  could  not  go  into  court  and  get  a  judgment  within  the  time  that 
proof  and  payment  is  required  under  tbe  statute." 

It  is  not  the  province  of  the  Department  to  decide  questions  relative 
to  the  disposition  of  the  public  lands  in  advance  of  their  orderly  presen- 
tation. As  a  motion  for  reconsideration,  nothing  is  now  presented 
which  has  not  already  received  careful  consideration.  A  mortgagee 
under  the  laws  of  Utah  is  not  an  assignee  of  desert  lands  within  the 
meaning  of  the  amendatory  desert  land  act  of  March  3,  1891  (26  Stat., 
1095),  under  which  Dyer's  entry  was  made.  The  strong  equities  pre- 
sented by  the  record  in  favor  of  the  mortgagee  induced  the  Department, 
in  the  decision  under  review,  to  make  certain  suggestions  which  it 
was  thought  would  enable  him  to  bring  himself  within  the  act.  It  was 
thought  that  the  foreclosure  of  the  mortgage  would  place  Jeremy  in 
position  to  be  recognized  as  the  assignee  of  Dyer,  that  no  just  reason 
was  seen  why  in  that  event  he  might  not  be  allowed  to  submit  proof 
under  Dyer's  entry,  and  that  if  so  submitted,  the  same  would  be  duly 
considered. 

By  the  amendatory  act  of  March  3,  1891  (Hupra)^  the  lifetime  of  a 
desert  land  entry  is  four  years.  The  amendatory  act  differs  irom  the 
original  desert  land  act  of  1877  in  that  it  required  an  expenditure  of 
one  dollar  per  acre  each  year  for  three  years,  and  yearly  proof  of  such 
expenditure. 

By  the  act  of  July  26, 1894  (28  Stat.,  123),  the  time  for  making  final 
proof  and  payment  on  all  desert  land  entries  was  extended  for  one  year 
beyond  the  time  at  which  proof  and  payment  were  due  or  might  there- 
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after  fall  due  under  existing  law;  and  by  the  act  of  Aagust4,  189^ 
(28  Stat.,  22G),  it  was  provided: 

That  in  all  cases  where  declarations  of  intention  to  enter  desert  lands  have  been 
filed,  and  the  fonr  years  limit  within  which  final  proof  may  be  made  had  not  expired 
)»rior  to  January  first,  eighteen  hundred  and  uinety-four,  the  time  within  which 
final  proof  may  be  made  in  each  such  cas»  is  hereby  extended  to  five  years  from  the 
date  of  filing  the  declaration. 

The  entry  in  the  case  at  bar  having  been  made  on  September  16, 1893, 
filial  proof  thereon  would  not  be  required  until  September  16, 1898,  and 
since  the  note  and  mortgage  executed  by  Dyer  were  due  and  payable 
on  October  9, 1896,  it  would  seem  that  the  mortgagee  would  have  ample 
time  to  foreclose  the  mortgage  before  final  proof  on  the  entry  would 
become  due. 

The  Department  will  not  at  this  time  consider  questions  suggested 
by  the  motion  for  reconsideration,  in  the  matter  of  the  alleged  expen 
ditares  and  reclamation  of  the  land,  nor  any  question  as  to  the  yearly 
proofs  of  the  same  required  by  law.  These  it  will  be  time  enough  to 
consider  when  the  Department  is  in  possession  of  all  the  facts  and 
after  Jeremy  shall  have  become  entitled  to  such  relief  as  can  be  given 
an  assignee  under  the  law. 


PRACTTCE-MOTION  FOR  REVIEW— CONTESTANT— APPKAIj. 

Lawrence  v.  Seegbr  (On  Review). 

The  r4ile  of  practice  relative  to  closing  case^  on  review  announced  in  Allen  o.  Price, 
15  L.  D.,  424,  did  not  contemplate  its  application  to  cases  where  an  entry  had 
been  formally  canceled  prior  to  said  decision. 

A  successful  contestant  will  not  be  held  to  have  lost  his  preferred  right  of  entry  by 
failure  to  exercise  the  same  within  the  statutory  period,  where  his  action  is 
based  on  the  advice  of  the  local  office  as  to  the  departmental  practice  then  in 
force. 

On  appeal  f^om  a  decision  of  the  General  Land  Office  all  questions  iavolved  in  the 
record  are  brought  within  the  jurisdiction  of  the  Department. 

Seeretary  Bliss  to  the  Oommissioner  of  ihe  General  Land  Office^  Nove^nher 
( W.  V.  D.)  12,  1897.  (G.  B.  G.) 

This  case  is  before  the  Department  on  the  motion  of  the  defendant, 
Henry  W.  Seeger,  for  review  of  departmental  decision  of  May  25, 1897, 
ill  the  case  of  Thomas  J.  Lawrence  v.  Henry  W.  Secger,  involving  the 
N  W.  4  of  Sec.  16,  T.  11  F.,  E.  3  W.,  Oi^lahoma  land  district,  Okla- 
homa (24  L.  D.,  477). 

On  October  24, 1892,  yonr  office,  in  accordance  with  the  directions 
given  by  the  Department  in  its  decision  of  October  10, 1892,  in  the 
case  of  Thomas  J.  Lawrence  v.  John  R.  Furlong,  canceled  the  entry  of 
Furlong  for  said  tract  and  threw  the  land  open  to  entry  by  the  first 
qualified  applicant,  subject  only  to  the  preference  right  of  the  contest 
ant,  Lawrence. 
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On  NovtMiiber  26, 1802,  the  local  oflBcers  served  notice  upon  Lawrence 
of  the  cancellation  of  Furlong's  entry. 

The  record  does  not  show  when  notice  of  said  departmental  decision 
of  October  10,  1892,  was  served  upon  Furlong.  On  January  6, 1893, 
however,  he  filed  a  motion  for  review  of  said  decision. 

On  April  8,  1893,  the  defendant  herein,  Henry  W.  Seeger,  appeared 
at  the  local  office,  presented  a  withdrawal  by  Furlong  of  the  motion  for 
review,  and  was  permitted  to  make  an  entry  of  the  tract. 

On  April  19,  1893,  Lawrence  filed  his  homestead  application  for  the 
land,  which  was  rejected  for  conflict  with  Seeger's  entry. 

On  the  appeal  of  Lawrence  your  office  on  December  27,  1893,  held 
that  his  right  was  superior  to  that  of  Seeger  and  called  upon  Seeger  to 
show  cause  wliy  his  entry  should  not  be  canceled.  This  decision  was 
not  put  upon  the  ground  that  Lawrence  had  a  valid  existing  statutory 
preference  right,  that  right  being  therein  held  to  have  expired,  but  that 
being  a  settler  on  the  land,  he  had  three  months  time  after  the  record 
was  cleared  within  which  to  assert  his  claim  to  the  tract. 

Notice  of  this  decdsion  was  served  upon  counsel  for  Seeger  on  Jan- 
uary 4, 1894,  but  no  showing  being  made  in  support  of  said  entry,  on 
August  17, 1895,  said  attorneys  were  served  with  a  second  copy  of  said 
decision,  and  on  September  27, 1895,  Seeger  filed  appeal  to  the  Depart- 
ment. 

By  letter  of  November  20, 1895,  your  office  declined  to  forward  the 
appeal,  for  the  reason  "that  the  decision  of  December  27, 1893,  ordering 
him  to  show  cause,  is  not  appealable,"  and  further 

that  Seeger  has  failed,  after  due  notice,  to  make  any  showing  in  support  of  his 
entry,  and  the  same  is  hereby  held  subject  to  the  right  of  Lawrence  to  exercise  his 
preference  right. 

iSeeger  thereupon  filed  a  second  appeal  to  the  Department,  and  on 
May  25,  1897,  the  Department,  affirming  your  office  decision,  said  : 

Lawrence  conti'stcd  Furlnog'H  entry,  not  on  the  ground  of  prior  settlement,  bat 
on  the  ground  that  Furlong  was  disqualified.  It  is  true  that  he  alleged  settlement 
on  April  22,  1889,  but  he  did  not  claim  that  he  had  settled  prior  to  Furlong;  on  the 
contrary,  he  testified  at  the  trial  that  Furlong  was  on  the  land  when  he  reached  it. 
The  time  when  he  actually  settled,  then,  was  immaterial,  as  he  had  no  rights  as 
against  Fuilong  by  virtue  of  that  settlement.  On  the  cancellation  of  Furlong-s 
entry  Lawrence  had  a  contestant's  preference  right  for  a  period  of  thirty  days,  and 
the  principal  (question  for  consideration  here  is  as  to  the  date  when  that  preference 
right  began  to  run. 

Before  notice  was  served  upon  him  of  departmental  decision  of  October  10,  1892, 
the  practice  in  regard  to  closing  cases  after  final  judgment  by  the  Department  had 
been  changed.  When  the  local  officers  advised  him,  then,  that  he  should  not  attempt 
to  exercise  his  preference  right  until  after  the  expiration  of  the  time  allowed  Fnr> 
long  for  filing  motion  for  review,  they  wer6  following  the  new  practice — the  practice 
authorized  by  the  decision  in  the  case  of  Allen  r.  Price.  Under  that  decision  it  was 
their  duty  to  reserve  the  land  from  entry  until  after  the  expiration  of  the  time 
allowed  for  filing  motion  for  review,  and  had  Lawrence  tendered  his  homeste&d 
application  during  that  time  they  would  have  had  to  reject  it. 

Furlong  filed  motion  for  review  on  January  6,  1893.    The  effect  of  that  motion 
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was  to  suspend  all  farther  action  in  regard  to  tins  land  nntil  it  liad  been  diRposod 
of.  It  was  withdrawn  on  April  8,  1893,  and  at  no  time  prior  to  that  date  coiiiri 
Lawrence's  preference  right  as  a  successful  contesfjuit  have  attached.  He  filed  his 
homestead  application  on  April  19,  1893,  and  consequently  was  in  time.  It  was 
error  on  the  part  of  the  local  officers  to  allow  Seeger  to  make  entry  on  April  8, 1893. 

The  motion  for  review  of  this  decision  specifies  two  grounds  of  error, 
viz: 

1st.  That  said  decision  is  predicated  solely  upon  the  assumption  that  the  practice 
in  the  case  of  Lawrence  r.  Furlong  was  governed  by  the  new  rule  of  Allen  r.  Price; 
while  in  truth  and  in  fact  the  practice  in  that  case  was  not  governed  by  the  new 
rule. 

2nd.  That  it  was  error  to  re-open  the  question  of  LawrenceV  claim  to  a  preference 
right  of  entry  as  successful  contestant,  in  that  the  same  was  fully  pa^^sed  upon  by 
the  Hon.  Commissioner,  in  his  decision  of  December  27,  1893,  and  the  preference 
right  held  to  have  expired,  and  no  appeal  was  taken  from  that  holding,  and  that 
question  was  in  no  wise  before  your  honor  for  adjudication. 

These  grounds  of  alleged  error  are  urged  with  much  elaboration  of 
argument. 

It  is  true  that  the  decision  under  review  is  predicated  solely  upon  the 
assumption  that  the  practice  iii  the  case  at  bar  was  governed  by  the 
rule  in  the  case  of  Allen  v.  Price.  It  is  also  true  that  the  practice  in 
the  case  at  bar  should  not  have  been  affected  by  the  new  rule. 

In  the  case  of  Allen  v.  Price,  supra  (15  L.  D.,  424),  it  was  held,  that 
on  the  successful  termination  of  a  contest  the  land  embraced  in  the 
canceled  entry  should  be  reserved  for  the  benefit  of  the  contestant 
during  the  statutory  period  provided  for  the  exercise  of  his  preferred 
right  of  entry.  If  an  application  to  enter  is  presented  during  said 
period,  by  a  stranger  to  the  record,  it  should  be  held  in  abeyance  to 
await  the  action  of  the  contestant.  This  rule  was,  however,  expressly 
limited  by  the  decision  to  future  cases,  and  it  was  .^^aid  that  the  case  at 
that  time  under  consideration  must  be  governed  by  the  rule  then  in 
force.    This  decision  was  made  on  November  15,  1892. 

It  results  in  the  case  at  bar,  the  judgment  of  cancellation  therein  of 
October  10, 1892,  having  been  carried  into  efiect  on  October  24,  1892, 
by  the  cancellation  of  the  entry  of  Furlong,  the  rule  in  the  case  of 
Allen  V,  Price  was  without  application.  The  application  of  Seeger, 
therefore,  made  on  April  8,  1893,  he  being  the  first  qualified  applicant 
to  enter  the  tract  after  the  cancellation  of  Furlong's  entry,  was  prop- 
erly allowed  by  the  local  ofl&cers  under  the  rule  then  in  force  as  to  that 
case.  But  it  does  not  necessarily  follow  that  his  entry  should  stand  in 
the  way  of  the  exercise  by  Lawrence  of  his  preference  right  of  entry 
resulting  from  his  successful  contest  of  Furlong's  entry. 

Under  the  old  rule  an  entry  of  land  made  pending  the  exercise  of  the 
preference  right  of  entry  of  a  successful  contestant  was  made  subject 
to  the  exercise  of  that  right  within  the  time  allowed  by  law.  So  the 
question  here  is,  whether  Lawrence  has  lost  his  preference  right  by 
reason  of  his  own  laches.  I  think  not.  It  is  true  that  he  was  required 
under  the  law  and  regulations  of  the  Department  to  assert  his  prefer- 
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ence  right  within  thirty  days  from  notice  of  the  cancellation  of  the  con- 
tevsted  entry.  This  he  did  not  do,  but,  as  has  been  seen,  the  local 
officers,  acting  presumably  on  the  assumption  that  the  rule  in  Allen  v. 
Price  would  govern  the  procedure  in  the  case  at  bar,  advised  him  that 
he  should  not  attempt  to  exercise  his  preference  right  until  after  the 
time  allowed  Furlong  for  filing  motion  for  review.  This  advice  was 
erroneous  and  misleading,  was  presumably  the  cause  of  his  not  making 
his  application  within  the  time  prescribed  by  the  old  rule,  and  being 
the  advice  of  the  officers  of  the  government  merely  upon  a  question  of 
departmental  practice,  should  not  operate  to  deprive  the  applicant  of 
his  rights  under  the  law.  He  filed  his  application  in  less  than  thirty 
days  after  the  motion  for  review  had  been  disposed  of,  which,  under  the 
circumstances,  is  held  to  be  in  time. 

The  second  assignment  of  error  is  without  force.  The  fact  that  the 
contestant  did  not  appeal  from  the  decision  of  your  office  of  December 
27, 1893,  holding  that  his  preference  right  of  entry  had  expired,  will 
not  interfere  to  deny  him  the  benefit  of  anything  in  the  record,  when  it 
is  remembered  that  your  said  office  decision  was  in  his  favor,  though  on 
another  ground,  and  there  was  consequently  no  necessity  for  him  to 
appeal. 

The  decision  of  your  office  gave  him  all  he  asked  for,  to  wit,  the  right 
to  make  entry  of  the  tract. 

Moreover,  the  appeal  of  Seeger  brought  the  whole  record  to  the 
Department,  and  every  question  in  the  case  was  fully  within  the  juris- 
diction of  the  Secretary  of  the  Interior.  There  was  no  error  in  the 
decision  complained  of  prejudicial  to  the  rights  of  the  complainant,  and 
his  motion  is  denied. 


PRACTICE-AFFIDAVIT  OF  CONTEST— EVIDENCE— OKXAHOMA  LANDS. 

DEVOBE  V.  BlEHL. 

The  corroboration  of  an  affidavit  of  oonteat  is  for  the  iuformation  and  protection  of 
the  local  officers,  and  after  a  hearing  is  ordered  the  absence  of  such  corrobora- 
tion is  immaterial. 

In  a  contest  based  upon  alleged  priority  of  settlement  it  .is  not  essential  that  the 
affidavit  of  contest  should  set  forth  that  the  contestant  has  established  residence 
on  the  laud,  if,  at  such  time,  residence  on  his  part  is  not  necessary. 

The  irregularity  of  order  in  which  a  party  may  be  permitted  to  introduce  his  testi- 
mony will  not  be  held  rever8il)le  error  where  such  procedure  is  not  prejudicial 
to  the  rights  of  the  adverse  party,  and  is  deemed  necessary  to  the  ascertainment 
of  the  relative  rights  of  both  parties. 

One  who  is  within  the  Outlet  at  the  date  of  the  President's  proclamation,  occupying 
a  tract  of  leased  laud  by  the  consent  of  the  Indian  agent,  but  goes  outside  there- 
after, and  there  remainH  until  after  the  opening,  is  not  disqualified  as  a  settler, 
if,  by  his  former  presence  within  the  prohibited  territory,  he  secured  no  advan- 
tage over  others. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  November 
(W.V.  D.)  12,  1897.  (G.  B.  G.) 

The  case  of  Oliver  J.  Devore  v,  John  A.  liiehl  has  been  considered 
on  the  appeal  of  the  defendant  from  your  office  decision  of  Febmary 
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20, 1896,  boldiDg  his  homestead  entry,  No.  608,  for  the  SE.  ^of  Sec.  35, 
T.  26,  B.  1  E.,  Perry  land  district,  Oklahoma,  subject  to  the  plaiutift's 
superior  right. 

The  entry  of  Eiehl  for  said  land  was  made  on  September  23, 1803, 
and  on  December  11, 1803,  Devore  filed  his  affidavit  of  contest,  alleging 
that, 

on  the  20th  day  of  September,  1893,  affiant  went  npon  said  tract  of  land  with  the 
intention  of  claiming  the  same  as  a  homestead,  under  the  homestead  law,  and  made 
settlement  thereon;  that  on  said  day  I  plowed  one  furrow  around  the  entire  claim; 
that  I  laid  a  foundation  of  2  by  6*8  spiked  together  as  a  foundation  for  a  house,  and 
hauled  stone  and  placed  six  piers  thereunder;  also  plowed  a  tract  around  said  foun- 
dation; that  on  the  25th  of  September  I  plowed  two  acres  of  said  tract;  and  that 
said  settlement  was  prior  to  the  entry  of  Riehl  and  prior  to  any  settlement  made  by 
said  entryman  or  any  other  person  on  said  traot. 

This  affidavit  was  not  corroborated. 

A  hearing  was  ordered  for  May  1, 1895,  but  was  continued  from  time 
to  time  until  August  13, 1895.  In  the  meantime,  however,  on  July  13, 
1895,  Kiehl  filed  a  motion  to  dismiss  the  contest,  for  the  reason  that  the 
allegations  in  the  affidavit  are  not  sufficient  to  constitute  a  cause  of 
action,  and  that  the  same  is  not  corroborated.  Devore  had  personal 
notice  of  said  motion,  and  on  July  25,  1895,  filed  an  amended  affidavit 
of  contest,  duly  corroborated.  The  amended  affidavit  is  substantially 
the  same  as  the  first,  but  alleges,  further,  that  the  contestant 

followed  said  improvements  np  by  the  establishing  of  his  actual  residence  on  said 
tract  of  land  on  or  about  13th  day  of  December,  1893,  and  has  continually  resided 
there  ever  since,  and  has  made  other  and  valuable  improvements  on  said  tract. 

When  the  case  was  called  for  trial  at  the  local  office,  attorneys  for 
the  entryman  objected  to  the  introduction  of  evidence  under  the  affidavit 
of  contest,  for  the  reason  that  the  original  affidavit  of  contest,  filed 
December  11, 1893,  was  a  ^Hegal  nullity,"  and  for  the  reason  set  forth  in 
motion  to  dismiss,  filed  July  13,  1894;  and  for  the  further  reason  that 
the  same  was  not  a  proper  bavsis  of  an  amendment,  and  that  no  proper  or 
sufficient  form  of  a  legal  affidavit  of  contest  was  filed  within  the  three 
months  of  the  date  of  alleged  settlement. 

This  objection  was  overruled,  and  an  exception  taken  at  the  time. 

The  cause  proceeded  to  trial,  whereupon  the  plaintiff  offered  his  tes- 
timony in  chief  tonching  his  alleged  settlement  on  the  land  in  contro- 
versy, his  improvements  thereon,  and  the  date  thereof.  The  defendant 
then  introduced  certain  testimony  in  rebuttal,  and  certain  other  testi- 
mony tending  to  show  that  the  contestant  was  disqualified  for  having 
been  in  the  Cherokee  strip  during  the  prohibited  period.  The  con- 
testant was  then  permitted  to  introduce  testimony  on  the  question  of 
his  alleged  disqualification,  and  also  to  introduce  other  and  further 
testimony  on  the  main  issue  of  his  alleged  prior  settlement.  This  tes- 
timony was  introduced  over  the  objection  of  the  defendant. 

The  local  officers  found  that  the  contestant  made  settlement  on  the 
land  prior  lo  the  defendant's  entry,  and  that  he  was  not  disqualified. 
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Yonr  ofiBce  affirmed  the  finding  of  the  local  officers  and  approved 
the  rulings  made  by  those  officers  in  the  progress  of  the  trial. 

In  the  appeal  now  under  consideration  it  is  urged  by  the  eutrymau^ 
substantially: 

1st.  lliat  it  was  error  to  order  a  hearing  on  plaintiff's  first  affidavit  of  contest, 
and  error  to  allow  it  anien-^ed. 

2nd.  That  it  was  error  to  allow  the  contestant  to  offer  evidence  in  chief  after  the 
defenilaiit  had  ni<*t  and  overcome  contestant's  evidence  on  the  main  iesne. 

3rd.  That  it  was  error  to  hold  that  the  contestant  was  not  shown  to  be  disqnalified. 

4th.  Error  in  holding  that  the  contestants  settlement  was  prior  to  that  of 
defendant. 

The  contestant's  first  affidavit  of  contest  was  good.  It  alleged  set- 
tlement prior  to  the  entry  of  the  defendant  and  prior  to  any  settlement 
made  by  him  or  any  other  person.  It  did  not  allege  the  establishment 
of  residence,  but,  at  the  time  the  affidavit  was  made,  an  allegation  of 
residence  was  not  necessary.  A  settler  lias  a  reasonable  time  after 
settlement  to  establish  residence,  and  what  is  a  reasonable  time  will 
de}>end  on  the  circumstances  of  each  case,  and  any  question  as  to  the 
timely  establishment  of  residence  might  have  been  raised  at  the  hear- 
ing by  the  entryman  by  a  plea  in  the  nature  of  a  confession  and  avoid- 
ance. Nor  was  the  affidavit  fatally  defective  for  want  of  verification. 
The  local  officers  have  a  large  discretion  in  ordering  hearings,  and  the 
corroboration  of  an  affidavit  of  contest  is  for  their  information  and 
protection,  and  the  fact  that  an  affidavit  of  contest  is  not  corroborated 
is  not  one  that  can  be  taken  advantage  of  by  the  parties.  Moreover, 
in  the  case  at  bar,  the  amended  affidavit  was  duly  corroborated  and 
related  back  to  the  original  affidavit. 

The  order  in  which  the  contestant  was  permitted  to  introduce  his 
testimony  was  irregular,  but  the  inadequate  provisions  of  law  govern- 
ing trials  before  the  local  officers,  and  more  especially  the  lack  of 
authority  in  those  officers  to  issue  compulsory  process  to  secure  the 
attendance  of  witnesses,  render  their  attendance  capricious  and  uncer- 
tain, so  that  the  ordinary  rules  of  introducing  testimony  must  oft^n  be 
departed  from  to  meet  the  demands  of  a  more  substantial  justice.  It 
is  not  perceived  how  the  substantial  rights  of  the  entryman  have  been 
injuriously  affected  by  the  rulings  of  the  local  officers  in  this  regard. 
The  contestant  had  made  9^ prima  facie  case  of  settlement  on  a  certain 
date.  This  the  defendant  undertook  to  break  down,  and,  in  a  manner 
succeeded.  The  contestant  was  then  permitted  to  introduce  other  wit- 
nesses on  the  same  issue.  It  will  be  assumed  that  the  local  officers 
believed  this  procedure  necessary  to  an  ascertainment  of  the  just  rights 
of  the  parties.  Those  officers  state  in  their  decision  herein  that  they 
permitted  it  for  the  sole  '*  purpose  of  ascertaining  the  truth,^'  and  fur- 
ther that  the  contestant  did  not,  on  the  day  he  submitted  his  evidence 
in  chief,  have  other  witnesses  on  that  point,  and  for  this  additional 
reason  they  were  permitted  to  testify  on  the  following  day.  There  is 
no  reversible  error  in  this  procedure. 
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On  the  question  of  alleged  disqaalification,  it  appears  that  tbe  land 
in  controversy  is  in  the  Cherokee  Outlet  which  was  opened  to  settle- 
ment and  entry  on  the  I6th  day  of  September,  1893.  It  appears  further 
that  the  contestant  was  in  the  Outlet  at  the  time  of  and  after  the 
President's  pro'claraation  relative  thereto.  It  appears,  however,  that 
lie  held  a  lease  for  certain  allotted  lands  in  the  Cherokee  strip  from  a 
Tonkawa  Indian,  and  that  he  was  on  this  land  for  the  purpose  of  look- 
ing after  a  crop  of  hay ;  that  he  was  there  by  the  written  consent  of 
the  Indian  agent,  and  that  he  was  not  on  or  in  sight  of  the  land  in  con- 
troversy. He  went  out  of  the  strip  as  socm  as  he  heard  of  the  Presi- 
dent's proclamation,  and  staid  out  until  twelve  o^clock,  noon,  the  day 
of  the  opening.  He  did  not  settle  on  the  land  in  controversy  until 
four  days  after- the  opening.  It  is  clear  that  his  presence  in  the  pro- 
hibited territory  secured  him  no  advantage  over  others. 

The  clear  preponderance  of  the  testimony  shows  that  he  made  settle- 
ment on  the  tract  in  controversy  on  Sei)tember  20,  1893.  The  defend- 
ant does  not  claim  to  have  made  settlement  on  the  land  before  the  date 
of  his  entry,  September  23, 1893.  Contestant's  settlement  was  prior  to 
the  settlement  and  entry  of  the  defendant,  he  established  residence 
within  a  reasonable  time,  and  has  since  resided  on  and  cultivated  the 
laud  as  required  by  law. 

The  decision  appealed  from  is  afHrmed. 


CALIFOBNLA.   SCHOOL   LA:NrDS -INDEMNITY   SELECTIONS. 

Instructions  Modified. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  Novem- 

bcr  17 y  1897.  (A.  M.) 

In  your  letter  of  the  10th  instant  you  called  attention  to  the  circular 
of  July  23,  1885 — i  L.  D.,  79— wherein  the  local  land  officers  of  the 
several  United  States  land  offices  in  California  were  instructed  as  to 
the  form  in  which  indemnity  scliool  selections  should  be  presented,  and 
quoted  the  last  paragraph  thereof  as  follows: 

It  having  been  reprpsentcd  that  in  the  State  of  California  the  local  oflScers  in  some 
of  the  districts  cannot  with  certainty  certify  to  the  validity  of  the  bases  nsed  for 
indemnity  school  selections  on  account  of  the  complicated  condition  of  land  affairs 
in  the  State  and  imperfection  of  their  records,  the  registers  and  receivers  therein  are 
directed;  npon  the  filing  of  applications  to  make  snch  selections,  to  certify  as  to  the 
dates  of  filing  thereof  and  the  condition  of  their  records  as  to  tracts  selected  and  the 
bases  nsed,  and  forward  the  applications  to  this  office  by  special  letters  for  instruc- 
tions. They  will  withhold  approval  of  the  applications  and  refuse  to  receive  the 
legal  fees  until  advised  by  this  office  that  the  selections  may  be  admitted. 

With  respect  to  this  paraffraph  yon  have  stated  that  the  conditions 
that  prevailed  when  the  circular  was  adoi)tod  no  lonj^^er  exist  and  that 
its  requirements  entail  additional  and  unnecessary  work  on  your  office, 
beyond  that  required  in  actinic  on  similar  selections  from  other  States. 
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Yoa  have  accordingly,  iD  view  of  reasons  set  forth,  recommended 
that  the  circular  mentioned  be  modified  by  striking  therefrom  the  imni- 
graph  quoted,  and  that  you  be  authorized  to  instruct  the  local  officers 
in  California  to  accept  list  of  selections  and  collect  fees  thereon,  on 
presentation,  if  their  records  show  the  selected  lands  to  be  subject  to 
selection  and  iree  from  adverse  claims,  and  that  the  bases  of  the  selcr.- 
tions  are  prima  fcwie  valid. 

As  by  this  modification  the  State  of  California  will  be  placed  on  tlio 
same  footing  with  other  States  in  the  matter  of  school  land  indemnity 
selections,  and  as  it  appears  that  the  retention  of  the  paragraph  is  no 
longer  necessary  I  hereby  modify  the  aforementioned  circular  by 
eliminating  therefrom  the  parngraph  under  discussion  and  direct  that 
you  instruct  the  local  officers  in  California  in  accordance  with  your 
recouiniendation. 


Clark  v.  Mansfield. 

Motion  for  review  of  departmental  decision  of  April  22, 1897,  24  L. 
D.,  343,  denied  by  Secretary  Bliss  November  17,  1897. 


PRE-EMPTION— rNTERVEXING  CLAIMS -CONTESTANT. 

Granfladen  V.  Hamilton. 

Failnre  to  snbmit  pre-emption  final  proof,  and  make  payment  for  the  land,  within 
the  statutory  life  of  a  filing  on  nnofTered  land,  does  not  defeat  all  rights  under  the 
filing,  bat  subjects  the  claim  to  any  legal  settlement  claim  that  may  intervene. 

As  between  a  pre-emptor  thus  in  default  and  a  homestead  claimant  for  the  same 
land,  who  is  also  in  default,  in  the  matter  of  settlement  and  residence,  the 
superior  right  is  with  the  one  who  first  takes  steps  to  cnre  his  default. 

A  successful  contest  against  the  homestead  entry  in  such  a  case  will  not  defeat  the 
right  of  a  minor  claimant  under  the  pre-emption  filing  to  snbmit  final  proof,  if, 
prior  to  the  conclusion  of  said  contest  application  is  made  to  complete  the  pre- 
emption claim,  and  it  appears  that  the  contestant  had  not  made  settlement  on 
the  land  at  such  time,  and  was  aware,  at  the  time  of  initiating  his  oont-est,  of 
the  fact  that  the  minor  with  his  guardian  was  residing  upon  and  claiming  the 
land. 

Secretary  Bliss  to  the  Commissioner  of  the  Oeneral  Land  Office^  Novem- 
(W.V.D.)  her  17, 1897.  (W.A.E.) 

On  February  10, 1880,  Mary  T.  Jacobson  filed  pre-emption,  declara- 
tory statement  for  the  N.  J  of  the  NE.  J  and  the  5SW.  i  of  the  NE.  J  of 
Sec.  23,  T.  106  N.,  R.  50  W.,  Mitchell,  Sonth  Dakota,  land  district, 
alleging  settlement  January  25,  1880.  Said  land  being  niiofi'ered,  the 
time  for  making  proof  and  payment  under  the  filiug  expired  October 
25, 1882. 

On  September  8, 1893,  T.  J«  Spangler  made  homestead  entry  for  the 
same  land. 
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On  April  25, 1895,  James  Hamilton  filed  affidavit  of  contest  against 
Spangler's  entry,  charging  abandonment. 

Hearing  was  bad  Jane  4, 1895,  the  defendant  Spangler  making  default. 

Jane  29, 1895,  Thomas  L.  Granfladen,  gaardian  of  Lewis  T.  Jacobson, 
minor  heir  of  Mary  T.  Jacobson,  deceased,  filed  an  application  to  make 
proof  and  payment  tfnder  the  decedent's  filing.  This  application  was 
rejected  by  the  local  officers  on  Angnst  2, 1895,  for  the  reason  that  the 
land  was  embraced  in  the  homestead  entry  of  Spangler,  and  that  proof 
could  not  be  made  under  said  filing  after  the  lapse  of  the  statutory 
period. 

The  local  officers  also,  on  the  same  day,  recommended  the  cancella- 
tion of  Spanglet's  entry. 

Spangler  did  not  appeal,  but  Granfladen  filed  appeal  from  the  rejec- 
tion of  his  application. 

On  January  28,  1896,  your  office  canceled  Spangler's  entry,  and 
farther  held  that  Granfladen's  application  was  properly  rejected. 

February  6,  1896,  Hamilton  made  homestead  entry  for  said  tract, 
and  on  March  27, 1896,  Granfladen  filed  appeal  from  your  office  decision. 

It  appears  from  the  affidavits  submitted  with  Granfladeu's  applica- 
tion that  Mrs.  Jacobson  applied  to  make  proof  on  [N^oveaiber  10, 1880, 
and  started  to  the  local  land  office  for  that  purpose,  but  was  taken  sick 
on  the  way  and  died,  leaving  an  infant  boy  as  her  sole  heir;  that  a 
guardian  was  appointed  for  the  child,  and  that  this  guardian  offered 
proof  on  February  28, 1881,  but  did  not  make  payment  for  the  land, 
for  the  reason  that  he  was  unable  to  procure  the  necessary  amount  of 
money  at  the  time.  The  guardian  then  consulted  the  judge  of  the 
county  coui't  of  the  county  in  which  the  land  is  situated,  and  was 
informed  by  him  that  the  land  could  be  held  for  the  heir  until  he  should 
become  of  age  and  make  proof  for  himself,  and  that  it  would  not  be  wise 
for  the  guardian  to  make  proof  or  encumber  the  land  in  any  way. 

It  is  further  shown  that  the  guardian  and  the  minor  heir  have  resided 
on  this  laud  ever  since  the  death  of  Mrs.  Jacobson,  and  that  valuable 
and  substantial  improvements  have  been  placed  tlfereon. 

In  the  case  of  Larson  v.  Parks,  1  L.  D.,  487,  it  was  held  that: 

Because  a  party  falls  only  in  the  matter  of  time  in  submitting  proof  and  making 
payment,  he  should  not  be  subjected  to  forfeiture  unless  a  valid  adverse  interest  has 
attached. 

In  the  case  of  Fideler  v.  Kurth,  5  L.  D.,  188,  it  was  held  that: 

The  right  of  a  pre-emption  settler^  who  did  not  file  within  the  statutory  period, 
is  not  defeated  by  the  entry  of  an  intervening  homesteader  who  has  failed  to  com- 
ply with  the  law. 

To  the  same  effect  is  the  case  of  Dunlap  v,  Saggio  et  al.,  5  L.  D.,  440, 
wherein  it  was  held  that: 

In  the  absence  of  a  legal  intervening  settlement  claim,  there  is  no  penalty  for 
failure  to  make  proof  and  payment  for  unofifered  land  within  the  statutory  period. 
The  right  of  a  pre-emptor  to  purcha^^  is  not  defeated  by  the  adverse  claim  of  a 
homesteader  who  alleges  residence  within  less  than  six  months  after  entry  and  fails 
to  show  the  same. 
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So  also  in  the  case  of  Davis  v.  Davidson,  8  L.  D.,  417,  in  which  it 
was  held  that: 

An  intervening  adverse  claimant,  alleging  settlement  rights  acquired  after  the 
default  of  the  pre-emptor,  must  show,  in  order  to  defeat  the  pre-emptor's  right  of 
purchase,  an  actual  settlement,  based  on  substantial  and  visible  acts  of  improve- 
ment. • 

The  time  for  making  proof  and  payment  ander  Mrs.  Jacobson's  filing 
expired  October  25, 1882,  but  the  failure  to  make  proof  and  payment 
within  the  statutory  period  did  not  work  a  forfeiture  of  all  rights  under 
that  filing.  It  simply  subjected  the  pre-emption  claim  to  any  legal 
settlement  claim  that  might  intervene. 

It  appears  that  Spangler,  the  intervening  entryman;  never  settled 
upon  or  improved  this  land.  He  seems  to  have  abandoned  all  claim  to 
it  as  soon  as  he  learned  that  the  guardian  and  minor  heir  were  residing 
there.  As  soon  as  he  defaulted  in  the  matter  of  settlement  and  resi- 
dence, he  and  the  pre-emption  claimant  stood  on  an  equal  footing,  and 
thereafter  the  better  right  would  rest  with  him  who  first  took  steps  to 
cure  his  default.  Granfiaden,  by  filing  his  application  to  make  final 
proof,  took  the  first  step,  and  thus  acquired  the  superior  right. 

At  the  time,  then,  that  Hamilton  filed  his  affidavit  of  contest  against 
Spangler's  entry,  said  entry  was  not  the  superior  claim  to  the  land,  but 
merely  stood  on  an  equal  footing  with  the  pre-emption  claim.  Before 
the  contest  was  decided,  the  pre-emption  claim  had  become  the  superior 
claim.  Oould  Hamilton,  by  successfully  contesting  the  inferior  claim, 
that  is,  the  homestead  entry,  also  defeat  the  superior  claim,  which  in 
this  instance  was  the  pre-emption  claim  f  It  seems  to  be  a  logical  rul- 
ing that  the  simple  removal  of  the  inferior  claim  did  not  in  any  way 
affect  the  superior  claim,  and  that  it  was  necessary  for  Hamilton  to  do 
something  more  than  secure  the  cancellation  of  Spangler's  entry  in 
order  to  defeat  the  rights  of  the  pre-emption  claimant.  He  might  have 
defeated  the  preemption  claim  by  making  settlement  on  the  land  prior 
to  the  time  Granfiaden  filed  his  application  to  make  final  proof,  but  he 
did  not  do  this.  Hiff  settlement  and  entry  are  subsequent  in  date  to 
Granfladen's  application. 

Again,  it  appears  that  at  the  time  Hamilton  initiated  his  contest  he 
had  full  knowledge  of  the  fact  that  the  guardian  and  the  minor  heir 
were  residing  upon  and  claiming  this  land.  He  testified  at  the  trial 
that  prior  to  initiating  contest  he  went  out  to  the  land  and  examined 
it;  that  he  found  Granfiaden  living  there;  that  he  tried  to  get  the  job 
of  painting  the  dwelling  house;  that  Granfiaden  told  him  that  on 
account  of  bad  crops  he  could  not  afford  at  that  time  to  have  the 
painting  done;  and  that  he  thereupon  offered  to  take  Granfiaden's 
note  and  wait  on  him  till  fall. 

In  the  case  of  Blake  v.  Marsh,  10  L.  D.,  612,  it  appeared  that  John 
Blake  filed  pre-emption  declaratory  statement  for  a  certain  tract  on 
July  1, 1870,  and  died  before  making  final  proof.    His  widow  continued 
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to  reside  upon  and  improve  the  land,  bat  did  not  offer  to  make  final 
proof  until  April  2, 1880,  when  she  discovered  that  on  the  preceding 
day  Henry  J.  Marsh  had  made  homestead  entry  covering  a  portion  of 
the  land  embraced  in  the  pre-emption  filing  of  her  deceased  husband. 
It  was  said  in  that  case: 

In  the  case  at  bar  the  evidence  shows  that  Marsh  knew  that  Mrs.  Blake  claimed 
said  tract,  that  she  had  resided  thereon  continuonsly  since  her  husband's  death, 
and  he  had  fnlly  recognized  her  superior  right  by  asking  permission,  from  both  her 

husband  and  Mrs.  Blake,  to  cultivate  a  portion  of  the  land The  fact  that 

Marsh,  after  living  on  his  homestead  claim,  as  he  alleges,  for  six  years  without  any 
claim  of  record,  succeeded  in  placing  his  entry  of  record  one  day  prior  to  the  date 
when  Mrs.  Blake  appeared  at  the  local  office  to  perfect  the  claim  filed  by  her  hus- 
band, will  not  defeat  the  superior  equity  of  Mrs.  Blake  for  the  tract  upon  which  she 
had  her  home,  and  which  Marsh  knew  she  claimed  and  had  reason  to  believe  she 
was  about  to  enter. 

The  Department  will  exercise  its  supervisory  authority  to  see  that  the  home  of  the 
widow  and  the  orphans  shall  not  be  taken  away  by  one  who,  ''by  a  seeming  compli- 
ance with  the  forms  of  law,'^  seeks  to  obtain  title  thereto  uuder  the  homestead  law. 

See  also  Caldwell  v.  Garden,  4  L.  D.,  306;  Turner  v.  Bumgardner,  5 
L.  D.,  377;  Tustin  v.  Adams,  22  L.  D.,  2(56,-  Rector  v.  Gibbon,  111  U.  S., 
276. 

Whether,  then,  the  case,  as  now  presented  to  the  Department,  be 
considered  from  the  strict  legal  standpoint  or  from  the  standpoint  of 
equity  and  justice,  the  conclusion  is  the  same,  viz.,  that  the  guardian 
should  be  allowed  to  make  proof  and  payment  under  Mrs.  Jacobson's 
pre*emption  filing  for  the  benefit  of  the  minor  heir. 

By  your  office  letter  of  September  22,  1897,  were  transmitted  the 
record  in  the  contest  of  one  Fred  Dede  against  the  homestead  entry  of 
Hamilton,  and  the  protest  of  Granfladcn  against  said  contest  on  the 
ground  that  it  is  collusive  and  fraudulent. 

As  Dede's  affidavit  of  contest,  filed  July  25, 1896,  is  subsequent  to 
Granfladen's  application  to  make  proof  and  payment  under  Mrs.  Jacob- 
son's  filing,  any  rights  that  Dede  may  have  in  the  premises  are  subject 
to  those  of  Granfiaden. 

Tour  office  decision  of  January  28, 1896,  is  reversed  so  far  as  it  rejects. 
Granfladen's  application  to  make  proof  and  payment.  Dede's  contest 
will  be  suspended  pending  the  submission  of  proof  by  the  guardian. 
If  the  proof  submitted  by  the  guardian  is  found  to  be  satisfactory,  you 
will  call  upon  Hamilton  to  show  cause  why  his  entry  should  not  be 
canceled. 


HXTDSON  V.  Obb. 

Motion  for  review  of  departmental  decision  of  May  11, 1897, 24  L«  D., 
429,  denied  by  Secretary  BUss  November  17, 1897. 
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DESEBT    JjAlSTD   ENTRT— ORDEB   OF    SUSPENSION. 

Bashobe  V.  Latham. 

On  the  reyocation  of  an  order  suspending  a  desert  land  entry  time  does  not  begin  to 
ran  againat  the  entrynian  until  he  is  properly  served  with  a  definite  notice  of 
such  rerooation. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Ojfice^  November 
(W.  V.  D.)  17, 1897.  (B.  M.  R) 

Tills  case  involves  the  NE.  i  of  Sec.  22,  T.  27  S.,  E.  24  E.,  M.  D.  M., 
Yisalia  land  district,  California. 

It  appears  from  the  record  that  on  the  30th  day  of  April,  1877, 
J.  K.  S.  Latham  made  desert  land  entry  for  the  above  described  land, 
which  entry,  together  with  others,  was  suspended  on  September  28th, 
1877,  under  order  of  September  12,  1877.  February  10,  1891,  said 
general  order  of  suspension  was  revoked  under  departmental  directions 
made  on  January  12, 1891. 

On  the  17th  day  of  May,  1895,  John  Bashore  filed  an  affidavit  of 
contest,  alleging  failure  to  comply  with  the  terms  of  the  desert  land  act 
in  the  matter  of  reclamation  of  the  land. 

The  local  officers  ordered  a  hearing  to  be  had  on  August  5, 1895,  at 
which  time  the  plaintiff  appeared  and  made  affidavit,  as  provided,  and 
applied  for  order  of  service  of  notice  by  publication.  This  order  was 
accordingly  granted  by  the  local  officers  and  September  13, 1895,  set 
as  the  date  of  hearing.  When  said  time  arrived  for  the  trial  of  the 
cause,  counsel  for  the  defendant  moved  that  the  contest  be  dismissed 
for  the  reason  that  no  cause  of  action  was  stated  in  the  affidavit  of 
contest,  inasmuch  as  the  allegation  of  non-reclamation  was  premature. 
This  motion  was  overruled  and  the  contestant  introduced  testimony,  to 
which  action  the  defendant  excepted  alleging  that  the  appeal  from  the 
ruling  of  the  local  officers,  filed  by  him,  had  ousted  them  of  jurisdiction. 

On  the  16th  day  of  September,  1895,  the  local  officers  rendered  their 
decision  finding  that  three  years  had  elapsed — the  time  allowed  by  the 
original  desert  land  act — since  the  date  of  said  entry,  exclusive  of  the 
period  of  suspension,  and  that  the  land  had  not  been  reclaimed;  they, 
therefore,  recommended  the  cancellation  of  the  entry. 

On  appeal,  your  office  decision  of  April  23, 1896,  reversed  the  action 
of  the  local  officers,  holding  that  three  years,  exclusive  of  the  period 
of  suspension,  counting  from  the  time  proper  service  of  such  revoca- 
tion of  suspension  was  made  on  the  defendant,  to  wit,  the  22nd  day  of 
August,  1893,  had  not  expired. 

Appeal  by  the  plaintiff  brings  the  cause  before  the  Department. 

In  the  case  of  Parnell  et  al.  v.  Brown  (21  L.  D.,  394),  it  was  held  that 
time  did  not  commence  to  run  against  a  desert  entryman,  after  the 
order  of  revocation  of  the  suspension,  until  due  and  proper  notice  of 
such  revocation  was  given  him.    That  case  arose  in  the  same  laud 
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office  and  had  reference  to  the  entries  which  were  "saspended  and  the 
revocation  of  the  saspension  ordered  February  10, 1891,  by  the  Depart* 
nient.    It  was  held  in  the  opinion: 

It  is  shown  that  from  May  9,  to  June  1,  1891,  the  local  officers,  by  ordinary  mail; 
notified  the  desert  entryman  of  the  decision  of  February  10, 1891,  and  on  August  15, 
1893,  your  office  instructed  the  local  officers  that  this  notice  wns  insufficient,  inas- 
much as  the  Bnles  of  Practice  required  notice  to  be  sent  by  registered  mail. 

To  the  same  effect  is  the  case  of  White  v.  Dodge  (21  L.  D.,  494). 

Goansel  for  the  appellant  argues  that  the  defendant  was  represented 
before  the  Department  by  attorneys  in  the  proceedings  leading  to  the 
decision  of  January  12, 1891,  revoking  the  suspension  of  these  entries, 
and  that  they  were  notified  thereof  on  February  10, 1891,  and  that  such 
notice  was,  in  law,  notice  to  this  entryman ;  further,  that  your  office 
erred  in  not  considering  the  notice  given  to  said  attorneys  on  said 
date,  February  10, 1891,  and  also  the  notice  given  them  on  the  follow- 
ing dates:  August  5, 1892,  November  7,  1892,  December  2,  1892,  and 
January  6, 1893,  and  that,  therefore,  the  notice  given  on  August  22, 
1893,  to  the  entryman  was  wholly  unnecessary. 

This  question  was  considered  in  White  v.  Dodge,  on  re-review  (23 
L.  D.,  240),  and  as  now  presented  is  in  all  essential  respects  similar  to 
the  case  as  then  presented,  except  that  in  said  case  the  notice  given 
said  attorneys  on  February  10, 1891,  and  on  September  26, 1891,  was 
set  out  in  full,  whereas  in  the  cause  at  bar  such  alleged  notices  are  not 
set  out  and  are  referred  to  by  date  only. 

In  the  case  of  White  v.  Dodge,  on  re-review,  supra^  it  was  held  that 
the  notice  contained  in  the  letter  of  February  10,  1891,  and  that  con- 
tained in  the  letter  of  September  25, 1891,  to  the  attorneys  representing 
one  hundred  and  sixty-three  desert  entrymen,  in  Kern  county,  Cali- 
fornia, were  not  sufficient  in  themselves,  and  it  was  determined  as 
matter  of  law  that  the  maxim  id  certiim  est  quod  cerium  reddi  potest  did 
not  apply  to  matters  of  pleading,  and  that  the  notice  shown  was  too 
vague  and  indefinite. 

This  entry  having  been  made  on  the  30th  day  of  April,  1877,  having 
been  suspended  on  the  28th  day  of  September,  1877,  the  order  of  sus- 
pension having  been  revoked  and  proper  notice  thereof  having  only 
been  given  on  August  22, 1893,  and  the  contest  affidavit  having  been 
filed  May  17, 1895,  it  follows  that  this  entry  has  only  been  in  existence, 
excluding  the  period  of  suspension,  two  years,  one  month  and  twenty- 
four  days,  counting  to  the  time  of  the  filing  of  the  affidavit  of  contest. 

In  this  case,  however,  it  appears  from  what  has  heretofore  been  set 
out,  that  at  the  original  date  set  for  hearing,  to  wit,  August  5, 1895,  this 
plaintiff  set  forth  that  he  had  not  made  service  and  asked  for  order  of 
service  by  publication,  which  order,  as  has  been  seen,  was  accordingly 
granted  and  hearing  set  for  September  13, 1895.  Without  ascertaining 
when  said  service  by  publication  became  complete  it  is  sufficient  to  say 
that  it  became  so  prior  to  such  latter  date,  making  a  total  of  two  years, 
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six  months  and  twenty-one  days  that  the  entry  had  been  in  existience, 
exclusive  of  the  period  of  suspension,  as  determined  up  to  the  time 
when  proper  notice  of  its  revocation  was  given  the  entry  man. 

Tour  office  was  correct  in  dismissing  the  contest  and  that  action  is 
affirmed. 


WAGON  BOAD  GRANT -BONA  FIDE  PURCHASER -CONFIRMATION. 

Oalifobnia  and  Oregon  Land  Oompany. 

The  title  of  a  purchaser  in  good  £ftith  from  a  wagon  road  oompany  of  lands  previonsly 
certified  thereto,  in  confirmed,  in  the  absence  of  adverse  claims,  although  by  the 
true  construction  of  the  grant  to  said  company  said  lands  were  excepted  there- 
from ;  and  in  such  case  the  only  remedy  left  to  the  government  is  by  way  of  salt 
against  the  wagon  road  oompany  to  recover  the  value  of  said  lands. 

Secretary  Bliss  to  the  Commiesioner  of  the  General  Land  Office^  November 
(W.  V.  D.)  19^  1897.  (F.  W.  O.) 

With  your  office  letter  of  October  2, 1897,  was  enclosed  a  copy  of 
your  office  decision  of  April  2, 1897,  in  which  it  was  held  that  the  B^  of 
the  NE^  and  E^  of  the  SE^  and  lots  5  and  6  of  Sec.  31,  T.  18  S.,  B.  1 
W.,  Boseburg  land  district,  Oregon,  were  excepted  from  the  grant  made 
July  2, 1864,  (13  Stat.,  355)  to  aid  in  the  construction  of  the  Oregon 
Central  Military  Boad,  and  in  which  a  rule  was  laid  upon  said  company 
and  its  successors,  the  California  and  Oregon  Land  Company,  to  show 
cause  why  proceedings  should  not  be  instituted  to  set  aside  the  title 
erroneously  conveyed  by  the  certification  made  on  December  8, 1871, 
on  account  of  said  grant. 

The  records  show  that  the  tract  above  described  was  embraced  in  the 
donation  certification  of  Oliver  L.  Barrett,  filed  April  4, 1855,  which 
claim  remained  of  record  until  canceled  by  your  office  April  4, 1896. 

To  said  rule  the  California  and  Oregon  Land  Company  responded, 
asking  the  dismissal  of  the  rule,  upon  the  ground  that  the  donation 
notification  was  not  sufficient  to  except  the  tract  from  the  grant  named ; 
and,  further,  that  said  company,  the  CaJifornia  and  Oregon  Land  Com- 
pany, had  been  ac^udged  to  be  a  bona  fide  purchaser  from  the  Oregon 
Central  Military  Boad  Company  of  the  land  in  question,  in  the  case  of 
the  United  States  f .  The  California  and  Oregon  Land  Co.  (148  U.  S., 
31),  and  that  its  title  was  therefore  confirmed  by  the  act  of  March  2, 
1896  (29  Stat.,  42). 

Your  office  letter  of  May  22, 1897,  refused  to  dismiss  the  rule,  and  as 
no  further  answer  was  made  thereto  the  matter  is  submitted  for  the 
consideration  of  this  Department. 

In  the  case  of  the  United  States  v.  Winona  and  St.  Peter  Bailroad 
Co.,  (165  U.  S.,  463)  the  court,  after  referring  to  the  acts  of  March  3, 
1887,  (24  Stat.,  556)  and  March  2, 1896,  (29  Stat,  42)  states  that: 

Our  conclusion  is  that  tbese  acts  operated  to  confirm  the  title  to  every  porohaser 
from  a  railroad  company  of  the  lauds  certified  or  patented  to  or  for  its  benefit,  not- 
withstanding any  mere  orrois  or  irregularities  in  the  proceedings  of  the  land  depart- 
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ment,  and  notwithstanding  the  fact  that  the  lands  so  certified  or  patented  weie,  by 
the  true  construction  of  the  Innd  grants,  although  within  the  limits  of  the  grants, 
excepted  from  their  operation,  provided  that  he  purchased  in  good  faith,  paid  value 
for  the  lands,  and,  providing,  also,  that  the  lands  were  pnblic  Ian  is  in  the  siata- 
tory  sense  of  the  term  and  free  from  individaal  or  other  claims. 

Barrett's  claim  under  the  donation  notification,  which  is  held  to  have 
been  sufficient  to  have  defeated  the  grant,  having  been  duly  canceled 
and  the  California  and  Oregon  Land  Company  having  been  adjudged 
to  be  a  bona  fide  purchaser  from  the  Oregon  Central  Military  Road 
Company,  it  follows,  under  the  decision  above  quoted,  that  as  to  the 
land  here  involved  the  title  of  the  California  and  Oregon  Land  Com- 
pany must  be  held  to  have  been  confirmed,  and  no  action  should  be 
brought  by  the  United  States  looking  to  the  setting  aside  of  the  title 
conveyed  under  the  certification  before  referred  to.  The  only  right 
remaining  to  the  United  States  is  the  right  to  recover  the  value  of  the 
land  from  the  Oregon  Central  Military  Boad  Company.  To  this  end,  I 
have  to  direct  that  demand  be  made  upon  said  company,  if  stUl  in 
existence,  or  ui>on  any  one  found  who  can  be  held  liable  through  that 
company. 


DiTTMER  V.  Wolfe, 

Motion  for  review  of  departmental  decision  of  August  19, 1897,  25  L. 
D.,  137,  denied  by  Secretary  Bliss,  November  19, 1897. 


PBTVATE  IJAND  CJLAIM-SMALJL  HOLDIKO. 

DoNAoiANO  Chavez. 

Under  section  12,  act  of  March  3, 1891,  all  claims  nnder  Spanish  or  Mexican  grants, 
referred  to  in  section  6  of  said  act,  are  to  be  held  as  abandoned,  if  not  presented 
before  the  conrt  of  private  land  claims  within  two  years  from  the  taking  effect 
of  said  act ;  and  a  grant  occupying  snch  status  is  consequently  no  bar  to  the 
adjudication  of  a  ''small  holding''  lying  within  the  limits  of  snch  grant. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  November 
( W.  V.  D.)  19^  1897.  (C.  W.  P.) 

With  your  letter  of  August  11, 1896,  you  transmit  the  appeal  of 
Donaciano  Chavez  from  the  decision  of  your  office  of  April  15, 1896, 
suspending  his  ^^  small  holding  "  claim,  ISo.  1759,  for  3.77  acres  of  land 
in  section  32,  townsbip  10  N.,  range  3  E.,  Santa  Fe  land  district,  New 
Mexico,  until  the  question  of  title  to  the  ''Antonio  Sandoval "  grant  is 
determined. 

March  2, 1896,  Chavez  submittexl  proof  of  his  possession  and  occupa* 
tion  of  said  land,  which  was  rejected  by  the  local  officers  for  conflict 
with  the  timber  culture  entry,  No.  141,  of  Richard  Page.  Chave« 
appealed.  Your  office  found  that  Chavez  claims  title  from  Francisco 
Savedra,  through  Antouio  Sandoval  and  others,  and  that  an  examina- 
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tion  of  memoranda  on  file  in  your  office  shows  that  the  latid  claimed  by 
Mr.  Chavez  is  within  the  limits,  of  the  "Antonio  Sandoval,^  or  "Las 
Lagnnitas  ^^  grant,  and  that  this  grant  has  not  been  surveyed,  but  that 
its  locus  south  of  the  Albuquerque  grant,  as  shown,  as  well  as  its  prob- 
able location  furnished  by  the  surveyor-general  of  l^ew  Mexico,  indi- 
cates that  Sec.  32,  T.  10  N.,  E.  3  E.,  is  entirely  within  the  limits  of  said 
grant;  and  the  claim  of  Chavez  was  held  suspended  until  the  question 
of  title  to  the  "Antonio  Sandoval  ^'  grant  is  determined.  From  this 
decision  Chavez  has  appealed,  and  in  his  appeal  alleges: 

(1)  That  there  Ib  no  such  a  recognized  grant  as  the  'Antonio  Sandoval'  or  'Las 
Lagunltae  grant.' 

(2)  That  if  any  such  a  grant  ever  existed,  the  same  has  never  heen  officially  reoog- 
nizedy  but  has  been  rejected  by  the  surveyor  general  of  the  Territory  of  New  Mexico. 

(3)  That  the  Department  has  ruled  against  the  existence  of  any  such  grant,  and 
has  issued  patents,  for  lands  embraced  within  the  said  aUeged  grant. 

By  the  act  of  March  3, 1891  (26  Stat.,  854),  Congress  established  the 
court  of  private  land  claims,  for  the  final  adjudication  of  all  private 
land  claims  in  the  Territories  of  l^ew  Mexico,  Arizona,  Utah  and  the 
States  of  Nevada,  Colorado  and  Wyoming. 

The  object  of  said  act  was  the  final  adjudication  of  all  private  land 
claims  in  the  States  and  Territories  mentioned  in  the  act,  and  the  cre- 
ation of  a  special  tribunal  was  to  provide  for  the  adjudication  of  claims 
under  grants  made  by  Spain  or  Mexico,  to  land  within  the  territory 
specified  in  said  act,  prior  to  its  acquisition  by  the  United  States.  Con- 
gress invested  said  tribunal  with  full  authority  to  determine  every 
question,  subject  to  the  right  of  appeal  to  the  supreme  court  of  the 
United  States,  respecting  the  validity,  extent  and  scope  of  all  unad- 
justed claims  to  lands  included  in  Spanish  or  Mexican  grants.  The 
title,  validity  and  boundaries  of  such  grants  or  claims  were  to  be  adju- 
dicated according  to  the  law  of  nations,  the  stipulations  of  the  treaty 
concluded  between  the  United  States  and  the  Republic  of  Mexico  at  the 
city  of  Guadalupe-Hidalgo,  on  February  2, 1848,  and  the  treaty  between 
the  same  powers  on  December  30, 1853,  and  the  lands  embraced  within 
the  boundaries  of  Mexican  or  Spanish  grants  or  claims  at  the  date  said 
treaties  were  ratified  were  placed  in  a  state  of  reservation,  which  has 
been  continued  in  force  by  the  act  of  March  3, 1891,  supra^  and  will  so 
remain  until  after  the  judgment  of  said  court  becomes  final  and  in  all 
respects  complete. 

But  in  view  of  the  statements  contained  in  Mr.  Chavez's  appeal,  and 
of  section  twelve  of  the  act  of  March  3, 1891,  supra  j  which  provides  that 
all  claims  mentioned  in  section  six  of  said  act  (which  provides  for  the 
adjudication  of  claims  under  grants  by  Spain  or  Mexico),  shall  at  the  end 
of  two  years  firom  the  taking  efiect  of  the  act,  if  no  petition  in  respect 
to  the  same  shall  have  then  been  filed,  be  deemed  and  taken,  in  all 
courts  and  elsewhere,  to  be  abandoned,  and  shall  be  forever  barred,  you 
are  directed  to  ascertain  whether  any  claim  has  been  filed  in  the  court 
of  private  land  claims  under  the  '^Antonio  Sandoval"  or  <<Las  Laguni- 
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tas"  grant,  and  this  case  is  returned  to  your  office  that  you  may  pursue 
this  course,  and  in  case  it  appears  that  there  has  been  no  claim  filed  in 
the  court  of  private  land  claims  under  the  "Antonio  Sandoval"  or  "Las 
Lagunitas"  grant,  you  will  consider  the  proof  submitted  by  said  Chavez 
on  his  "small  holding." 

The  tract  book  of  your  office  shows  that  August  11, 1896,  the  day  of 
the  date  of  your  letter  of  transmittal,  the  timber  culture  entry,  No.  141, 
of  said  Page  was  canceled  by  your  office,  from  which  action  Page  has 
not  appealed. 

The  decision  of  your  office  is  modified  accordingly. 


State  of  Washington  v,  McBridb. 

Motion  for  review  of  departmental  decision  of  August  27, 1897,  25 
L.  D.,  167,  denied  by  Secretary  Bliss,  November  19, 1897, 


BATLROAD  grant-indemnity  SBLBCmONS. 

Union  Oil  Company. 

Action  easpended  on  that  part  of  the  departmental  deoision  of  NoTember  5, 1897, 
herein,  which  relates  to  the  qaestion  of  the  right  of  the  Sontheru  Pacific  G.  R. 
Co.  to  make  indemnity  RclectiouB  within  the  forfeited  primary  limits  of  the 
Atlantic  and  Pacific  grant. 

Acting  Secretary  Davis  to  the  Commissioner  of  the  Oeneral  Land  Office^ 
(W.  V.  D.)  November  22, 1897.  (A.  B.  P.) 

The  Soutliern  Pacific  Eailroad  Company,  by  its  attorneys,  has  filed 
in  this  Department  an  application  for  a  suspension  or  modification  of 
that  part  of  departmental  decision  of  November  6, 1897,  in  the  case  of 
the  Union  OD  Company,  on  review,  25  L.  D.,  351,  which  holds  that: 

The  qnestion  a«  to  the  right  of  the  Southern  Pacific  Company  to  make  indemnity 
selections  within  the  forfeited  primary  limits  of  the  grant  to  the  Atlantic  and  Pacitic 
has  been  finally  determined  adversely  to  the  Southern  Pacific  by  the  supreme  court 
(168  U.  S.,  )  and  a  discussion  of  any  claimed  rights  under  the  railroad's  selec- 
tion of  the  land  here  in  question  is,  therefore,  unnecessary. 

In  the  application  it  is  set  forth  that  counsel  for  the  railroad  com- 
pany have  applied  to  the  supreme  court  for  an  order  staying  the  issue 
of  the  mandate  on  the  court's  decision  in  the  case  referred  to,  with  the 
view  of  obtaining  a  rehearing  or  reconsideration  thereof,  and  that  an 
order  has  been  made  accordingly,  staying  the  mandate  for  thirty  days. 

The  application  is  duly  supported  by  affidavit,  and  in  view  of  the 
matters  presented  it  has  been  determined  to  treat  the  same  as  a  peti- 
tion for  re-review  of  said  departmental  decision  as  to  the  single  matter 
complained  of ;  and  for  the  purpose  of  having  the  said  matter  further 
considered  if  deemed  necessary,  after  final  action  by  the  supreme  court 
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upon  the  said  motion,  yoa  are  hereby  directed  to  snapend  action  upon 
that  part  of  said  departmental  decision  relating  to  the  question  of  the 
right  of  the  Southern  Pacific  Railroad  Company  to  make  indemnity 
selections  within  the  forfeited  primary  limits  of  the  Atlantic  and  Pacific 
grant  until  further  ordered. 


SETTI^MENT-APPIilCATION— REHBABING— ACT  OF  SEPTEMBER  29,1890. 

Kenny  et  al.,  v.  Johnson  et  al. 

The  extent  of  a  settlement  claim,  as  defined  by  acts  of  oocnpancy  and  unprovement, 

is  limited  to  the  technical  quarter  section  on  which  such  acts  are  performed. 
No  rights  are  acquired  under  an  application  to  enter  lands  that  are  at  such  time 

embraced  within  an  existing  order  of  withdrawal,  made  in  aid  of  a  railroad 

grant. 
A  rehearing  will  not  be  ordered  on  a  oaose  of  action  arising  after  the  close  of  the 

hearing  before  the  local  office,  and  pending  appeal  from  its  decision. 
The  right  of  persons  alleging  settlement  on  lands  opened  to  such  approj^ation 

under  the  act  of  September  29, 1890,  is  not  affected  by  the  fact  that  snoh  lands 

were  at  the  time  of  settlemeut  and  application  therefor,  reserved  fh>m  disposal 

under  the  departmental  rulings  then  in  force. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  November 
(W.  V.  D.)  23^  1897.  (0.  J.  W,) 

The  following  applications  were  received  at  the  Ashland  land  office, 
Wisconsin,  by  mail,  at  and  before  nine  o'clock  A.  M.,  on  November  2, 
1891: 

John  J.  Kenny  for  the  NE.  J,  Sec.  17,  T.  48  N.,  R.  8  W.,  alleging  set- 
tlement October  24, 1891. 

Helen  Delaney  for  the  E.^  of  the  SE.  ^,  same  township  and  section, 
alleging  settlement  October  24, 1891. 

Edgar  A.  Glossnp  for  the  E.  ^  of  the  NE.  4  and  the  E.  ^  of  the  SE.  i, 
alleging  settlement  October  24, 1891. 

Simon  Amunson  for  the  NE.  4,  alleging  settlement  September  19, 
1891. 

Eichard  Long  for  the  S.  ^  of  the  NE.  ^  and  the  E.  ^  of  the  SE.  |, 
alleging  settlement  March  10, 1890. 

At  9: 41  o'clock  a.  m.,  on  November  2, 1891,  William  B.  Philbrick,  by 
agent,  filed  soldier's  declaratory  statement  for  the  NE.  4,  same  town- 
ship and  section. 

At  9:45  a.  m.,  same  day,  Nick  D.  Lnce  made  homestead  application 
for  the  E.  ^  of  the  SE.  4. 

At  9:56  a.  m.,  same  day,  John  T.  Hanley  applied  to  enter  the  NE.  \. 

At  11:50  a.  m.,  same  day,  Harvey  EUerman  applied  to  make  home- 
stead entry  for  the  E.  ^  of  the  NE.  \  and  the  E.  ^  of  the  SE.  i,  alleging 
settlement  October  24, 1891. 

On  November  10, 1891,  Jack  Johnson  applied  to  enter  the  E.  ^  of  the 
SE.  4,  alleging  settlement  October  8, 1891. 


DBCI8I0NS   BBLATING  TO  THE   PUBLIC   LANDS.  395 

The  local  ofScers  rejected  the  applications  of  Hanley,  Luce  and  Pliil- 
brick,  because  of  conflict  with  prior  applications,  the  latter  applicants 
not  having  alleged  settlement. 

Your  office  reports  that  Glossup  has  relinquished  his  claim  and  is 
out  of  the  case,  which  is  closed  as  to  him. 

The  local  officers  ordered  a  hearing  as  between  the  parties  alleging 
settlement.  Kenny,  Long,  Amunson  and  Johnson  appeared  in  person 
and  by  counsel  and  submitted  evidence  in  support  of  their  respective 
claims.  The  hearing  began  February  25, 1892,  and  lasted  several  days. 
The  record  consists  in  part  of  nearly  a  thousand  pages  of  testimony. 
After  the  hearing  closed  the  local  officers  recommended  the  allowance 
of  the  application  of  Jack  Johnson  for  the  E.  J  of  the  SB.  ^y  that  of 
Glossup  for  the  E.  i  of  the  NE.  ^,  and  that  of  Kenny  for  the  W.  ^  of  the 
NE.  i.  The  losing  parties  appealed  to  your  office.  Luce  and  Philbrick 
also  appealed  from  the  rejection  of  their  applications,  and  at  the  same 
time  filed  an  application  for  hearing,  at  which  they  might  have  an 
opportunity  to  offer  testimony  in  support  of  their  claims. 

By  letter  ("  H")  of  January  21, 1893,  your  office  considered  the  appeals 
of  the  parties,  complaining  of  the  action  of  the  local  officers  awarding 
the  right  of  entry  to  Johnson,  Kenny  and  Olossup,  and  the  appeals  of 
Luce  and  Philbrick,  together.  The  question  was  also  considered  as  to 
whether  or  not  Luce  and  Philbrick  had  shown  any  proper  ground  for  a 
further  hearing.  The  action  of  the  local  officers  in  rejecting  the  appli- 
cations of  Luce  and  Philbrick  was  approved,  and  it  was  further  held 
that  no  right  was  acquired  by  reason  of  any  settlement  made  prior  to 
midnight,  l^ovember  1-2, 1891,  and  as  none  of  the  parties  to  the  hear- 
ing had  shown  settlement  subsequent  to  that  time  and  prior  to  nine 
a.  m.,  November  2, 1891,  at  which  hour  the  conflicting  applications  of 
Kenny,  Glossup,  Amunson  and  Long  were  received,  that  the  right  of 
entry  would  be  awarded  to  the  highest  bidder  as  between  said  parties. 

On  March  6, 1893,  Luce  and  Philbrick  filed  motion  for  review  of  your 
said  office  decision,  and  Amunson,  Long,  Kenny  and  EUerman  appealed 
from  it.  The  motion  for  review,  without  being  acted  upon  by  your 
office,  was  forwarded  to  the  Department,  with  the  record  and  appeals 
aforesaid.  On  July  2, 1894,  the  record  was  returned  to  your  office  for 
appropriate  action  on  the  motion  for  review,  and  by  letter  ("H")  of 
July  23, 1894,  your  office  granted  the  motion  and  awarded  the  right  of 
entry  to  Luce  and  Philbrick,  the  applications  of  Long,  Kenny  and 
Amunson  being  fatally  defective  under  the  rule  announced  in  the  case 
of  Smith  V.  Malone  (18  L.  D.,  482),  they,  with  the  affidavits  upon  which 
they  were  based,  having  been  executed  prior  to  November  2, 1891. 

On  March  7, 1896,  the  Department,  on  appeal,  affirmed  this  decision, 
but  on  October  16, 1896,  on  motion  for  review,  the  Department  revoked 
and  recalled  its  decision  of  March  7, 1896. 

Up  to  that  time,  and  prior  to  the  decision  of  the  supreme  court  in 
the  case  of  Wisconsin  Central  Railroad  Company  v.  Forsythe  (159  TJ.  S., 
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46),  the  inderanity  withdrawal  under  the  act  of  1856  for  the  Omaha 
CompaDy  was  held  to  be  sufficient  to  defeat  the  grant  made  by  the  act 
of  1864  for  the  Wisconsin  Railroad  Company,  and  the  lands  in  question 
were  treated  as  in  reservation.  So  long  as  the  lands  were  treated  as  in 
reservation,  it  followed  that  rights  under  settlements  alleged  to  have 
been  made  while  the  lands  were  thus  reserved  were  disregarded  and 
deemed  of  no  effect. 

The  decision  of  the  supreme  court,  before  referred  to,  reversed  the 
former  holding  of  the  Department  in  reference  to  this  matter,  and  it 
became  necessary  that  the  Department  should  thereafter  make  its 
decisions  accord  with  said  decision  of  the  supreme  court.  In  order  that 
this  might  be  done,  and  that  your  office  might  have  opportunity  to  con* 
sider  the  case  in  the  light  of  the  changed  ruting,  the  previous  action 
taken  in  the  matter  was  set  aside  and  the  case  remanded  for  your  fur- 
ther consideration.  Your  attention  was  ealled  to  the  fact  that  the  pre- 
vious action  in  reference  to  the  rights  of  the  several  applicants  had 
been  taken  upon  a  mistaken  conclusion  as  to  the  actual  status  of  the 
lands. 

For  your  guidance  in  disposing  of  the  lands  under  the  act  of  Septem- 
ber 29, 1890  (26  Stat.,  486),  and  the  act  of  May  14, 1880,  said  decision 
stated  that: 

The  restoratiou  of  the  lands  within  the  fifteen  mile  limits  of  the  Omaha  grant  did 
not  become  effective  until  November  2, 1891,  and  although  the  rest-oration  then  ordered 
erroneously  considered  the  lands  as  surplus  Omaha  lands,  yet  as  such  action  was  in 
accordance  with  the  ruling  existing  at  the  time,  under  which  no  application  oould 
have  been  accepted,  in  the  determination  of  rights,  both  under  the  act  of  1890  and 
the  law  of  May  14,  1880,  the  time  should  not  be  considered  as  beginning  to  run  until 
November  2,  1891. 

The  rule  was  thus  indicated  that  in  determining  whether  or  not  an 
application  was  filed  in  time  under  these  acts,  it  would  be  computed 
from  November  2, 1891. 

On  February  12, 1897,  your  office  further  considered  and  re-adjudi- 
cated the  rights  of  the  parties  under  said  acts  of  September  29, 1890, 
and  May  14, 1880.  In  addition  to  the  questions  previously  considered 
by  your  office,  the  affidavit  of  John  J.  Kenny,  alleging  that  Long, 
Amuuson  and  Ellerroan  had  abandoned  the  land  applied  for  by  them, 
and  that  he  (Kenny)  had  continued  his  residence,  and  the  affidavit  of 
Jack  Johnson,  alleging  that  Harvey  Ellerman  had  abandoned  the  land 
embraced  in  his  application,  and  that  he  (Johnson)  had  continued  his 
residence,  filed  May  29,  1894,  are  referred  to,  but  not  passed  upon, 
because  they  raise  an  issue  not  involved  in  the  original  hearing. 

November  30,  1896,  Harvey  Ellerman  filed  application  for  further 
hearing,  alleging  that  on  the  20th  of  October,  1888,  he  settled  on  the 
E.  i  of  the  NE.  J,  and  began  building  a  house,  when  an  order  was  issued 
by  the  Secretary  and  Commissioner  to  the  eflTect  that  parties  going  on 
said  lands  were  trespassers,  and  that  he  temporarily  left  said  land,  and 
that  as  soon  as  the  said  lands  were  opened  to  entry,  he  stood  in  line 
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and  offered  his  filing  for  said  land,  and  that  Kenny  and  Johnson  knew 
when  they  settled  ou  the  land  that  he  had  made  settlement  on  it.  This 
new  matter  your  office  disposed  of  in  said  decision  of  February  12, 1897, 
by  denying  the  applicatiou. 

In  re-adjudicating  the  rights  of  the  parties  under  the  original  record, 
your  office  finds  that  Long,  as  the  prior  settler,  is  entitled  to  enter  the 
S.  i  of  the  NE.  J,  and  you  reject  his  application  for  the  E.  J  of  the  SE  J, 
and  find  that  Amunson  is  entitled  to  enter  the  N.  ^  of  the  NE.  J,  not 
applied  for  by  Long^  that  Jack  Johnson  was  the  first  settler  on  the 
E.  ^  of  the  SE.  i  and  entitled  to  enter  it.  Prom  this  decision  Kenny, 
Long,  Philbrick,  and  Luce  have  appealed — Kenny  and  Long  separately, 
and  Philbrick  and  Luce  jointly. 

Long  presents  two  propositions  in  his  appeal  which  seem  to  require 
specific  consideration,  and  they  substantially  embrace  the  material 
errors  which  he  alleges  were  committed.  One  of  them  is,  that  it  was 
error  not  to  find  that  he  had  made  sufficient  settlement  on  the  B.  i  of 
the  NE.  I  to  extend  his  claim  so  as  to  embrace  the  E.  ^  of  the  BE.  ^ 
by  reason  of  the  notice  of  his  claim  and  settlement.  Second :  error  in 
not  holding  that  he  (Long)  was  entitled  to  the  E.  J  of  the  SE.  ^  by 
virtue  of  his  homestead  applications  of  March  and  April,  1891,  under 
the  decision  of  the  supreme  court  in  the  case  of  Ard  v.  Brandon  (156 
U.  S.,  541). 

The  record  shows  that  Long  went  on  the  claim  on  March  10, 1890, 
and  cleared  a  small  space,  but  remained  only  a  few  hours.  He  went 
back  to  it  June  25, 1890,  and  had  the  lines  surveyed,  and  remained 
until  July  1,  189f>.  He  went  upon  it  again  September  25, 1890,  and 
remained  until  December  20, 1890,  during  which  time  he  built  a  log 
house  on  the  SE.  ^  of  the  NE.  4,  and  cleared  about  a  fourth  of  an  acre; 
brought  his  wife  to  the  place  October  31, 1891,  two  days  before  the 
land  was  declared  open  to  settlement  and  entry.  His  occupancy  was 
desultory,  and  his  improvements  meager  and  confined  to  the  NE.  ^. 
The  facts  present  no  such  equitable  claim  as  was  presented  by  Ard  in 
the  ca«e  cited.  There  is  not  sufficient  evidence  of  notice  of  a  claim 
to  the  SE.  ^  to  extend  Long's  settlement  rights  to  that  quarter,  and 
make  the  rule  in  Sweet  v.  Doyle  et  al.  (17  L.  D.,  197,)  applicable  to  his 
case.  It  remains  to  inquire  whether  or  not  his  application  to  enter  it, 
made  while  the  Department  was  holding  the  land  in  reservation  by 
virtue  of  its  withdrawal  for  the  benefit  of  the  Omaha  Company,  and 
rejected  for  that  reason,  conferred  any  right  on  Long.  In  the  Ard  case 
there  had  been  no  order  of  withdrawal,  either  erroneous  or  authorized, 
and  the  inference  is  very  strong,  from  what  is  said  in  stating  the  facts 
in  that  case,  that  if  there  had  been  a  formal  order  of  withdrawal,  the 
ruling  would  have  been  different. 

On  May  29, 1856,  all  odd  numbered  sections  within  the  fifteen  mile 
limit  were  withdrawn,  and  on  February  5, 1866,  all  odd  numbered  sec- 
tions within  the  twenty  mile  limit  were  withdrawn  for  the  benefit  of  the 
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Chicago,  St.  Paul,  Minneapolis,  and  Omaha  Railroad  Company.  Shire 
et  aU  V.  said  Railroad  Company  (10  L.  D.^  85). 

Under  these  orders  the  lands  were  held  as  reserved  from  entry  nntil 
November  2, 1891. 

These  orders  are  decisions  of  the  Department,  and  have  the  force  and 
effect  of  decisions,  and  were  sufficient  to  authorize  and  support  the 
rejection  of  applications  to  make  entry  of  lands  covered  by  them,  while 
they  remained  unrevoked.  If  an  erroneous  and  invalid  entiy  will 
reserve  land  from  other  entry  until  it  is  removed,  certainly  a  depart- 
mental order  of  withdrawal,  duly  made  and  entered  of  record,  will  be 
of  equal  force.    United  States  v.  Puget  Mill  Company  (13  L.  D.,  386). 

Long  acquired  no  rights  by  virtue  of  his  application  to  enter  while 
said  orders  of  withdrawal  were  operative,  and  he  has  only  such  rights 
as  he  acquired  by  virtue  of  his  settlement  and  improvements,  and 
your  office  prox>erly  limited  his  right  of  entry  to  the  KE.  ^,  on  which  his 
house  and  improvements  are  located.  His  appeal  need  not  be  further 
considered. 

The  appeal  of  John  J.  Kenny  is  directed  against  the  finding  in  favor 
of  Long  for  the  S.  ^  of  the  NE.  ^  and  of  Araunson  for  the  remainder. 
He  appends  to  his  appeal  a  petition,  calling  attention  to  affidavits  filed 
May  29,  1894,  in  which  it  is  alleged  that  Long  and  Amunson  have 
abandoned  their  settlements,  and  asking  for  a  further  hearing.  This  is 
an  effort  to  obtain  a  hearing  on  a  new  cause  of  action,  arising  after  the 
close  of  the  hearing  before  the  local  office  and  pending  appeal  from  its 
decision.  It  was  properly  held  by  your  office  that  this  ground  could 
not  be  considered  in  connection  with  this  case.  Kenny  shows  no 
superior  right  to  either  Long  or  Amunson  to  any  part  of  the  NE.  ^,  and 
your  office  committed  no  error  in  awarding  said  NE.  ^  to  them. 

The  record  supports  the  finding  of  facts  made  by  your  office  as  to  the 
character  of  settlement  made  by  the  several  parties  and  as  to  the  time 
when  made.  Long  and  Amunson  were  both  prior  to  Kenny  in  making 
settlement,  and  Kenny's  first  alleged  settlement,  on  October  24, 1891, 
was  too  slight  to  amount  to  anything  at  best.  His  own  witness  Connor, 
page  87  of  the  record,  testified  that  on  that  day  he  cut  the  brush  from 
a  space  large  enough  to  lie  down  on,  to  locate  himself  on.  Even  this 
was  after  the  settlement  of  both  Long  and  Amunson  on  different  ends 
of  the  NE.  i. 

The  joint  appeal  of  Philbrick  and  Luce  presents  two  questions,  which 
demand  some  notice.  The  first  is,  that  it  was  error  not  to  treat  the 
applications  of  Kenny,  Long  and  Amunson,  dated  October  31, 1891,  as 
nullities,  as  the  lands  were  not  declared  open  to  entry  until  November 
2, 1891.  In  reference  to  this,  it  may  be  said  that  the  applications  were 
not  rejected,  but  received,  and  that  each  alleged  settlement  on  the  land 
applied  for  at  a  date  prior  to  the  applications  of  Philbrick  and  Luce, 
and  a  hearing  was  ordered.  It  has  already  been  determined  in  the 
remanding  of  these  cases  for  re-adjudication  by  your  office  that  the  doc- 
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trine  laid  down  in  the  case  of  Smith  v.  Malone  (18  L.  D.^  482,)  does  not 
apply  to  these  lands,  bo  as  to  affect  the  rights  of  parties  settling  upon 
them  prior  to  l^ovember  2, 1891.  This  objection  must,  therefore,  fail. 
The  next  proposition  is,  that  it  was  error  upon  the  part  of  your  office 
to  deny  their  application  for  a  hearing.  By  their  application,  as  held 
by  your  office,  they  alleged  and  sought  to  establish  no  fact  by  proof 
which  did  not  appear  from  the  record.  They  sought  to  predicate  no 
right  based  on  any  act  performed  before  the  first  day  of  November, 
1891,  and  showed  no  proper  ground  for  a  hearing.  The  application 
was  therefore  properly  denied,  and  this  ground  of  appeal  must  fail. 

It  is  further  objected  that  the  applications  of  Long,  Kenny  and 
Amunson  were  executed  at  Iron  Biver,  some  thirty  miles  from  the  land 
office,  and  forwarded  by  mail.  No  sufficient  reason  appearing  for  hold- 
ing these  applications  defective,  this  objection  is  deemed  insufficient. 

Your  office  decision  is  accordingly  affirmed. 


Habdino  v.  Moss. 

Motion  for  rehearing  in  the  above  entitled  case  denied  by  Secretary 
Bliss,  November  23, 1897.  See  departmental  decisions  of  February  13, 
1897,  24  L.  D.,  160,  and  May  13, 1897,  24  L.  D.,  434. 


HOMESTEAD  CONTEST--SAL1:  .OF  POSSESSOBT  BIGHT. 

BYAN  V.  Baeeb. 

The  Department  has  no  jnrisdiotion  to  vacate  a  contract  providing  for  the  sale  of  a 
possessory  right  to  a  tract  of  land  entered  into  by  adverse  claimants  therefor,  or 
enforce  specific  performance  thereof,  but  it  may  consider  and  interpret  said  con- 
tract for  the  purpose  of  determining  the  qualifications  and  good  faith  of  the 
parties  thereto,  as  applicants  under  the  homestead  law. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  November 
(W.  V.  D.)  23y  1897.  (C.  J.  W.) 

On  September  21, 1893,  Troy  B.  Baker  made  homestead  entry  No.  462 
for  tbe  SB.  J  of  Sec.  21,  T.  23  N.,  R.  1  W.,  at  Perry,  Oklahoma. 

On  September  28, 1893,  William  M.  Bruce  initiated  contest  against 
the  entry,  alleging  prior  settlement. 

On  October  6, 1893,  William  H.  Ryan  filed  affidavit  of  contest,  in 
which  he  alleged  settlement  prior  to  the  entry  and  prior  to  any  settle- 
ment by  Baker  or  Brace. 

On  !N^oyember  25, 1893,  these  cases  were  consolidated  and  set  for  hear- 
ing on  Jannary  25, 1894.  The  case  was  continued  from  time  to  time 
until  August  22, 1894,  when  all  parties  being  present  the  contest  of 
Bruce  was  dismissed  on  his  own  motion,  and  no  further  action  was  then 
taken. 
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On  AuguHt  27, 1894,  Kyau  moved  to  have  his  case  again  set  for  hear- 
ing, and  after  a  number  of  orders  and  continuances,  a  hearing  was 
commenced  on  April  16, 1895,  and  conchided  on  May  23, 1895. 

On  May  24, 1895,  the  local  officers  rendered  a  decision,  recommending 
that  plaintiff  be  required  to  pay  defendant  the  sum  of  $300.00,  which 
he  had  received  from  her  on  a  certain  contract  of  compromise  in  refer- 
ence to  the  land,  and  upon  proof  of  such  repayment  to  her,  her  entry 
be  held  for  cancellation. 

Both  parties  appealed,  and  on  February  24, 1896,  your  office  reversed 
the  decision  of  the  local  officers  and  dismissed  the  contest.  From  this 
decision  liyan  has  appealed,  and  his  first  and  chief  exception  is,  that  it 
was  error  not  to  find  that  he  was  the  first  settler  on  the  land,  and  by 
reason  thereof  entitled  to  it.  In  reference  to  the  settlement  of  the 
parties,  respectively,  your  office  found  as  follows: 

It  appears  from  the  evidence  that  both  parties  made  the  race  into  the  "Outlet" 
firom  the  aoathem  boandary  thereof  on  September  16, 1893 ;  that  the  plaintiff  reached 
and  staked  this  land  about  1 :25  P.  M.,  of  that  day,  and  the  defendant,  according  to 
her  own  testimony,  at  about  1 :30. 

It  further  appears  that  the  defendant  has  resided  on  said  land  continuously  ever 
since  about  October  26, 1893,  when  she  built  a  plank  house  thereon,  twelye  by  four- 
teen feet,  and  farnished  the  same;  that  at  the  time  of  the  hearing  she  had  in  addi- 
tion thereto,  a  dugout,  a  weU,  thirty-five  acres  of  breaking,  some  fencing,  and  other 
improvements. 

The  plaintiff  has  never  established  residence  on  said  land,  nor  made  any  improvo- 
ments  thereon  since  the  fall  of  1893. 

The  reasonable  interpretation  of  the  language  used  is  that  your  office 
found  that  plaintiff  was  the  first  to  reach  the  land  and  perform  initial 
acts  of  settlement  thereon,  but  that  the  initial  acts  had  not  been  followed 
up  by  permanent  improvements  and  the  establishment  of  residence, 
and,  therefore,  did  not  constitute  a  ground  which  would  authorize  the 
cancellation  of  defendant's  entry. 

The  plaintiff  on  the  hearing  sought  to  explain  and  excuse  his  fitilure 
to  make  improvements  and  reside  upon  the  land  because  of  force  and 
intimidation  used  by  defendant  and  her  brother  to  prevent  his  occu- 
pancy of  it.  The  local  officers  expressed  the  opinion  that  he  should  be 
excused  from  the  legal  requirement  to  improve  and  live  upon  the  land 
«nder  the  showing  made.  Your  office  recapitulates  the  facts  which 
plaintiff  relied  upon  to  excuse  his  apparent  laches  in  failing  to  improve 
and  reside  upon  the  land,  but  no  specific  decision  is  made  as  to  whether 
they  amount  to  a  legal  excuse  for  such  failure  or  not.  Leaving  that 
question  unadjudicated  you  refer  to  other  facts  occurring  before  the 
hearing,  and  which  are  a  part  of  the  record,  and  make  them  the  chief 
basis  for  your  decision.  These  facts  relate  to  a  contract  or  agreement 
entered  into  between  the  parties  to  settle  all  controversy  about  the  land 
upon  certain  terms  therein  mentioned.  This  conti*act  is  in  writing,  and 
was  introduced  by  defendant  on  the  trial.  The  defendant,  Byan,  and 
Bruce  are  all  parties  to  it,  and  signed  it.    Under  its  terms,  Bruce  agreed 
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to  lelinquish  his  claim  in  favor  of  defendant,  in  consideration  of  ninety 
dollars  to  be  paid  by  her,  flfty  dollars  down  and  her  note  for  the  remain- 
der,  and  Byau  agreed  to  dismiss  his  contest  for  the  consideration  of 
three  hnndred  dollars  and  the  costs  of  a  certain  action  of  forcible  entry 
and  detainer,  which  had  been  decided  in  favor  of  defendant  in  the  dis- 
trict court  of  <^P"  county,  except  |10  of  said  cost  and  the  witness  fees 
of  Eyan's  witnesses,  which  were  to  be  paid  by  him. 

It  appears  that  in  pursuance  of  the  contract,  Bruce  dismissed  his 
contest;  that  on  August  22, 1894,  the  day  on  which  the  contract  was 
entered  into,  the  defendant  placed  the  three  hundred  dollars  to  be  paid 
Byan  in  the  hands  of  one  Collins,  to  be  held  until  she  could  pay  her 
part  of  the  court  costs  aforesaid,  amounting  to  about  thirty-five  dollars. 
It  appears  that  before  defendant  obtained  the  money  to  pay  said 
costs,  an  execution  issued  and  Byan  paid  it;  that  soon  thereafter  the 
defendant,  by  her  attorney,  tendered  him  a  check  or  draft  for  thirty- 
five  dollars,  which  was  then  insufficient  to  pay  the  whole  amount,  and 
was  declined.  It  further  appears  that  on  the  day  Collins  received  the 
three  hundred  dollars,  he  placed  it  in  the  hands  of  Byan's  wife,  who 
afterwards  delivered  it  to  Byan,  who  retained  it  and  has  neither 
returned  nor  tendered  it  back  to  Miss  Baker,  but  has  used  a  part  of  it 
in  prosecuting  the  contest  against  her  entry.  Byan's  contention  is, 
that  as  she  failed  to  comply  iiilly  and  specifically  with  the  terms  of  the 
contract,  he  is  not  bound  by  it,  and  was  at  liberty  to  proceed  with  his 
contest  as  he  has  done,  as  though  no  such  contract  had  been  entered 
into;  and,  further,  that  the  Department  is  without  jurisdiction  to  enforce 
the  contract  or  to  rescind  it. 

It  is  insisted  by  counsel  for  plaintiff  that  your  office  interpreted  the 
contract  with  a  view  to  its  equitable  enforcement  between  the  parties, 
and  that  it  was  erroneously  interpreted. 

Your  office  decision  is  not  so  understood  here,  but,  on  the  contrary, 
it  does  not  undertake  either  to  rescind  the  contract  or  to  compel  the 
specific  performance  of  it,  but  leaves  these  matters  to  the  courts,  where 
they  properly  belong.  It  does  not  follow,  because  the  Department  is 
without  jurisdiction  to  rescind  such  contract,  or  compel  the  specific 
I>erformance  of  it,  or  award  damages  for  breach  thereof,  that  it  may  not 
look  to,  construe  and  interpret  it  for  the  purpose  of  ascertaining  how 
it  affects  the  qualifications  and  good  faith  of  the  parties  as  homestead 
applicants  and  claimants. 

The  evidence  in  this  case  clearly  discloses  the  fact  that  the  plaintiff, 
who  was  claiming  the  right  to  the  possession  of  the  land  in  dispute  with 
a  view  to  acquiring  title  to  it  under  the  homestead  laws,  had  not  only 
agreed  to  sell  such  right,  but  had  in  his  possession  at  the  date  of  the 
hearing  a  large  part  of  the  price  agreed  upon.  More  than  six  months 
elapsed  between  the  date  of  the  contract  and  the  receiving  of  the  three 
hundred  dollars,  August  24, 1894,  and  the  date  of  the  hearing,  April  16, 
1895.  It  was  admitted,  and  shown  by  the  evidence,  that  plaintiff  had 
2670— VOL  25 ^26 
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never  established  residence  upon  the  land,  and  that  he  was  and  had 
been  for  a  considerable  time  a  resident  of  Perry.  This,  in  law,  was 
sufiBlcieut  to  render  of  no  effect  any  right  acquired  by  him  on  the  day  of 
opening  by  initial  acts  of  settlement.  Bat  the  plaintiff  insisted  at  the 
hearing  and  is  still  insisting  that  his  absence  from  the  land  was  not 
voluntary,  bat  forcible,  and  that  his  absence  should  be  excused.  Your 
office  did  not  undertake  to  decide  whether  his  absence  from  the  laud, 
under  the  facts  disclosed,  was  excusable  up  to  the  time  of  the  date  of 
this  contract  or  not,  and  it  is  not  necessary  that  it  should  be  determined 
now;  because  it  is  apparent  that  from  the  date  of  his  contract  to  sell 
his  possession,  his  absence  from  the  land  was  voluntary,  and  is  equiva- 
lent 1x)  an  abandonment  of  it. 

On  the  dOth  of  April,  1896,  after  the  close  of  the  hearing  on  the  orig- 
inal contest,  and  while  it  was  still  pending  on  appeal,  Ryan  filed  another 
affidavit  of  contest  against  the  same  party  for  the  same  land,  which  is 
denominated  a  supplemental  affidavit.  On  May  9, 1896,  Troy  B.  Powell, 
nee  Baker,  filed  motion  to  dismiss  the  same.  On  May  21,  1896,  the 
motion  was  granted,  and  the  second  contest  dismissed  by  the  register 
and  receiver.  From  this  order  Byan  appealed  to  your  office,  and  the 
papers  in  the  case  are  here,  without  any  action  upon  them  by  your 
office.  They  are  returned  for  appropriate  action.  This  is  the  affidavit 
containing  the  charge  that  defendant  abandoned  the  land  at  the  time 
of  her  marriage. 

The  plaintiff  having  failed  to  show  a  present  subsisting  right  to  the 
possession  of  the  land  involved  superior  to  that  of  the  defendant,  who 
has  an  entry  of  record,  your  office  decision  is  affirmed. 


Bbadt  £t  al.  v.  Williams. 

Motion  for  rehearing  in  the  case  above  entitled  denied  by  Secretary 
Bliss,  November  23,1897.  See  departmental  decisions  of  Decembco* 
23, 1896,  23  L.  D.,  533,  and  July  24, 1897,  25  L.  D.,  55. 


HOMXSTEAD    ENTBT— DESEBTED    WIFE— FIKAL    PBOOF. 

Mabtha  M.  Olson. 

Where  a  deserted  wife  has  submitted  final  proof  on  her  husband's  homestead  entry, 
and  by  departmental  decision  is  required  to  submit  new  proof,  but  does  not  do 
so,  and  the  record  does  not  show  that  she  was  notified  of  such  requirement,  the 
entry  cannot  thereafter  be  properly  canceled  for  failure  to  submit  final  proof 
within  the  statutory  period,  except  after  due  notice  to  the  wife. 

Secretary  Bliss  to  the  Commissioner  of  the  Oeneral  Land  Office^  November 
(W.  V.  D. )  23^  1897.  (H.  G. ) 

On  June  15, 1882,  Gustave  Olson  made  homestead  entry  for  the  W  i 
of  N W  i  and  W  J  of  SW  J  of  Sec.  12,  T.  146  N.,  R.  58  W.,  in  the  land 
office  at  Fargo,  Dakota  (now  North  Dakota). 
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October  23^  1885,  the  said  Martha  M.  Olson,  as  agent  for  said  Gus- 
tav  Olson  and  as  his  deserted  wife,  gave  notice  by  publication  of  her 
intention  to  make  final  proof  in  support  of  the  claim  of  her  said  hus- 
band before  the  clerk  of  the  district  court  at  Gooperstown,  Dakota,  on 
December  8, 1885.  This  proof  was  not  made  at  the  time,  but  was  taken 
eight  days  later  on  December  16, 1885,  the  clerk  of  the  district  court 
certifying  that  such  testimony  was  taken  in  the  absence  of  the  judge 
of  said  district  court,  and  that  no  objection  to  such  proof  was  made  by 
any  person.  The  excuse  given  by  Mrs.  Olson  for  not  appearing  at  the 
time  advertised  for  taking  such  proof  in  her  affidavit  is  as  follows: 

I  was  not  aware  of  the  date  set  for  taking  testimony  in  this  proof  was  December 
8,  1885,  that  I  hnd  expected  to  be  notified  of  that  date  by  my  attorneys,  bnt  did  not 
learn  thereof  1  cT-  <n  yesterday;  that  I  am  in  poor  health  and  nuable  to  stand  much 
travel  in  cold  \.  v.  ' ..(.:-,  and  I  therefore  respectfully  ask  that  this  delay  be  overlooked. 

On  February  1, 1886,  this  proof  was  transmitted  to  your  office  by  the 
receiver  of  the  local  land  office,  with  the  following  statement  and 
recommendation  in  his  letter  of  transmittal,  viz : 

It  appears  from  the  affidavits  and  other  evidence  submitted  that  Martha  M.  Olson 
is  a  deserted  wife,  and  as  soch  seeks  to  make  final  proof  for  the  above  tract  as  the 
agent  of  Gustav  Olson .  Her  husband  deserted  her  i n  Jao nary ,  1883.  She  h ad  resided 
on  this  land  with  her  hnsband  since  the  spring  of  1880,  but  in  consequence  of  the 
desertion  of  her  husband  she  became  sick  and  unable  to  remain  on  the  land  with  her 
children,  and  she  removed  to  the  house  of  her  parents  in  the  same  section.  She  was 
subsequently  removed  to  the  asylum  at  Yankton,  D.  T.,  where  she  remained  until 
August,  1885.  The  children  during  the  meantime  remained  with  the  parents  of  the 
mother,  Martha  M.  Olson,  adjoining  the  tract  above  described.  There  are  eleven 
acres  broken  on  the  tract  which  has  been  cropped  four  seasons.  The  improvements, 
although  meager,  are  probably  all  that  could  be  expected  under  the  circumstances. 
A  woman  left  alone  with  five  small  children  is  not  well  fitted,  to  say  the  least,  to  live 
up  to  the  full  letter  of  the  law  in  the  matter  of  residence  and  cultivation.  Especially 
is  this  true  of  Martha  M.  Olson  in  the  condition  in  which  she  was  left  by  her  hus- 
band in  January,  1883.  We  transmit  with  this  proof,  several  affidavits  which  were 
filed  in  this  office  at  that  time  or  about  that  time  which  show  that  Gustav  Olson  was 
a  drunken,  worthless  fellow,  with  little  or  no  disposition  to  do  anything  towards  the 
support  of  his  family,  and  also  requesting  us  to  refuse  any  relinqnishment  of  his 
entry  should  he  present  one  to  this  office  for  acceptance.  Such  a  relinquishment  he 
did  subsequently  present  to  this  office,  bnt  in  view  of  all  the  circumstances  then 
before  us  we  refused  to  accept  the  relinquishment,  and  it  was  sent  to  his  wife.  We 
are  confident  that  had  we  accepted  it  at  that  time,  it  would  have  taken  from  the  wife 
and  children  the  last  remaining  source  from  which  they  could  hope  to  support  them- 
selves. It  will  be  seen  from  this  and  other  facts  in  the  case  that  it  is  surrounded 
with  considerable  hardship,  and  a  case  in  which  the  principles  of  equity,  rather  than 
a  strict  interpretation  of  the  law,  shonld  prevail.  The  testimony  in  the  final  proof 
presented  was  not  taken  on  the  day  advertised,  but  we  believe  that  this  failure  is 
satisfactorily  explained.  For  this  reason  we  transmit  the  proof  and  other  papers  to 
your  office,  believing  that  in  other  respects  it  is  entitled  to  our  approval.  The  case, 
as  a  whole,  would  seem  to  be  one  which  might  properly  come  before  the  board  of 
equitable  adjudication,  and  if  that  channel  be  considered  the  proper  one,  the  claim- 
ant's attorney  desires  that  it  may  receive  the  consideration  of  the  board. 

On  March  6, 1886,  this  proof  was  rejected  by  your  office,  and  on  May 
17, 188Q,  an  appeal  was  taken  to  the  Department  on  behalf  of  Mrs. 
.Olson  <<by  K.  B.  Fatten  and  Ole  Senungard,  her  attorneys,"  and  it 
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appears  in  the  letter  from  the  local  office  transmittiug  said  appeal  that 
the  ^<  attorney  of  Martha  M.  Olson"  was  notifled  of  the  said  decision  of 
yonr  office. 

On  l^ovember  9, 1887^  this  Department  modified  the  decision  of  yoni 
office,  holding  that  the  absence  of  Mrs.  Olson  from  the  land  caosed  by 
sickness  and  iK)yerty,  and  during  her  confinement  in  the  asylum  was 
excusable,  and  that  such  periods  should  be  properly  estimated  as  part 
of  the  required  five  years  of  residence,  but  finding  that  the  excuse  for 
making  failure  of  proof  on  the  day  advertised  was  not  sufficient  and 
that  for  such  reason,  new  proof  should  be  made.  It  was  ^^  suggested" 
further  that  the  character  and  extent  of  the  cultivation  and  use  of  the 
land  during  Mrs.  Olson's  absence  therefrom  be  fully  shown  in  the  new 
proof,  and  when  the  final  proof  should  be  thus  made,  the  entry  should 
be  referred  to  the  board  of  equitable  adjudication  for  confirmation. 
(Martha  M.  Olson,  6  L.  D.,  311). 

On  November  29, 1887,  the  local  officers  were  notified  of  such  depart- 
mental decision,  but  it  is  contended  that  no  service  of  the  notice  of 
such  decision  was  ever  made  upon  Mrs.  Olson  or  her  husband,  and  that 
shortly  after  making  her  final  proof,  which  was  made  during  a  lucid 
interval  while  she  was  out  on  parole,  she  was  taken  back  to  the  asylum 
at  Tankton,  and  from  that  place  was  on  May  25, 1885,  transferred  to  a 
like  institution  for  the  insane  at  Jamestown,  (North  Dakota)  where  she 
has  ever  since  been  confined.  No  record  of  the  service  of  notice  of  the 
decision  of  the  Department  appears  from  the  record  of  your  office  upon 
either  Mrs.  Olson,  her  husband  or  her  attorneys  or  upon  any  person 
acting  for  her  or  her  husband.  As  the  records  of  the  land  office  at 
Fargo,  North  Dakota,  were  destroyed  by  fire  on  June  7, 1893,  and  no 
report  was  ever  made  of  the  service  of  notice  of  the  said  decision,  it 
does  not  affirmatively  appear  that  such  decision  was  ever  communicated 
to  any  of  the  persons  named. 

On  March  21, 1894,  notice  issued  from  the  local  land  office  to  Gustay 
Olson,  the  husband,  to  show  cause  why  his  entry  should  not  be  can- 
celed for  failure  to  make  final  proof  within  the  statutory  x>eriod,  nearly 
twelve  years  having  elapsed  since  the  date  of  his  entry.  This  notice 
was  in  usual  form  and  was  directed  to  the  entryman  at  Pickert,  North 
Dakota,  instead  of  Mardell,  in  the  same  State,  the  latter  post-office 
being  nearest  the  land,  the  one  where  the  Olsons  had  received  their 
maU  for  many  years,  and  the  one  given  by  Mrs.  Olson  in  her  final 
proof. 

No  notice  appears  to  have  been  given  to  Mrs.  Olson,  who  made  the 
final  proof,  and  it  seems  that  Oustav  Olson,  her  husband,  after  desert- 
ing her,  and  endeavoring  to  file  his  relinquishment  for  the  land, 
absconded. 

The  registered  letter  was  returned  unclaimed,  and  upon  report  from 
the  local  office,  your  office  on  June  2, 1894,  canceled  the  entry  of  Gustav 
Olson. 
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On  November  25, 1895,  one  Lars  Olson  made  homestead  entry  for  the 
tract,  and  is  now  the  only  eutryman  of  record  therefor. 

On  April  8, 1896,  Iver  I.  Seim,  as  guardian  of  Martha  M.  Olson,  an 
insane  person,  presented  at  the  local  office  a- petition,  addressed  to  your 
office,  verified  hy  his  oath  and  corroborated  by  two  witnesses,  showing 
th.it  letters  of  guardianship  were  granted  to  him  on  February  11, 1896, 
of  the  person  and  estate  of  Martha  M.  Olson,  insane,  by  the  county 
court  of  Griggs  county,  Korth  Dakota,  the  county  wherein  said  insane 
person  has  had  a  residence,  either  actual  or  constructive,  since  1882. 

The  facts,  as  detailed  in  the  foregoing  statement,  appear  in  substance 
in  this  petition,  which  sets  forth,  upon  information  and  belief,  that 
neither  Mrs.  Olson  nor  her  attorneys  received  any  notice  of  the  dis- 
position of  her  final  proof  by  the  departmental  decision.  The  guardian 
alleges  that  as  soon  as  he  learned  that  Lars  Olson  had  made  homestead 
entry  of  the  tract,  he  at  once  took  legal  steps  to  secure  his  (Seim's) 
appointment  as  guardian  of  the  person  and  estate  of  Mrs.  Olson,  that 
be  does  not  know  the  residence  of  Gustav  Olson,  the  husband  of  his 
ward,  and  that  said  Olson  has  not  contributed  to  the  support  of  his 
family  since  he  left  them  in  January,  1883. 

He  asks  that  a  hearing  be  ordered  to  the  end  that  Mrs.  Olson  may 
be  reinstated  in  her  rights  and  permitted  to  make  final  proof  for  said 
tract,  and  that  the  eutryman,  Lars  Olson,  be  cited  to  appear  to  show 
why  his  entry  should  not  be  canceled  and  for  other  and  further  relief. 

On  May  23, 1896,  your  office  denied  this  application,  and  the  guard- 
ian of  the  estate  of  Mrs.  Olson  appeals.  He  submits  with  his  appeal 
papers,  his  letters  of  guardianship,  thus  supplying  an  omission  to 
which  your  office  referred  in  its  decision. 

Your  office  held  that,  inasmuch  as  Mrs.  Olson's  appeal  to  the  Depart- 
ment from  the  adverse  decision  of  your  office  rejecting  her  final  proof 
was  filed  by  her  attorneys,  on  May  19, 1896,  ^Mt  is  a  reasonable  pre- 
sumption that  if  they  had  not  received  notice  of  the  Secretary's  deci- 
sion, they  would  have  made  some  inquiry  in  regard  to  the  same  during 
the  ten  years  that  have  expired  since  the  letter  was  filed,"  and  there- 
fore your  office  is  of  the  opinion  that  ^^  the  regularity  of  the  service  of 
notice  of  said  decision  can  not  at  this  late  day  be  questioned." 

In  said  decision,  your  office  further  holds  that  it  was  error  on  the 
part  of  the  local  office  to  send  notice  of  such  decision  to  Pickert,  instead 
of  Mardell,  Korth  Dakota,  as  the  latter  post  office  is  nearer  the  land  in 
question,  but  as  the  statutory  period  for  making  proof  on  said  entry 
has  long  since  expired,  that  even  if  the  entry  were  reinstated,  and  a 
proper  compliance  with  the  homestead  law,  with  that  exception  shown, 
it  could  only  be  passed  to  patent  after  confirmation  by  the  board  of 
equitable  adjudication,  and  that  this  can  not  be  done,  as  the  Depart- 
ment ha«  no  power  by  rule,  regulation  or  otherwise,  to  extend  the  time 
for  making  final  proof;  and,  in  the  presence  of  an  adverse  claim,  an 
entry  can  not  be  submitted  to  the  board  of  equitable  a^udication  when 


406  DECISIONS   RELATING   TO  THE   PUBLIC   LANDS. 

tlie  proof  is  made  after  the  expiration  of  the  statutory  period,  and  the 
cases  of  Cooke  v.  Villa  (17  L.  D.,  210,)  and  Ayers  v.  Brownlee  (15  L.  D., 
550,)  are  cited  as  annooncing  this  rule. 

It  seems  that  your  office  is  misled  as  to  the  matter  of  notice  of  the 
decision  of  the  Department  of  November  9, 1887,  as  it  was  not  notice 
of  that  decision,  but  a  notice  addressed  to  Gustav  Olson  to  show  cause 
why  his  entry  should  not  be  canceled,  that  was  sent  to  the  wrong  post 
office.  It  appears  that  no  report  was  made  by  the  local  office  to  your 
office  of  the  service  of  the  notice  of  the  departmental  decision  reifuir- 
ing  proof  to  be  taken  anew.  A  report  was  made  showing  that  the 
registered  letter  addressed  to  Oustay  Olson,  notifying  him  to  show 
cause  why  his  homestead  entry  should  not  be  canceled  was  returned 
unclaimed.  Mrs.  Olson,  in  the  final  proof  she  made  as  the  deserted 
wife  of  the  entryman,  gave  her  address  as  Mardell,  Dakota,  but  the 
notice  to  show  cause  why  the  entry  of  her  husband  should  not  be  can- 
celed was  addressed  to  her  husband  at  Pickert,  Dakota,  which  was 
not  the  post  office  nearest  the  land,  nor  the  one  where  the  entryman 
and  his  family  received  their  mail  for  many  years. 

"So  reason  appears  of  record  why  this  communication  was  forwarded 
to  the  post  office  at  Pickert,  instead  of  Mardell,  or  why  it  was  not 
addressed  to  Mrs.  Olson. 

It  is  well  settled  that  notice  of  a  decision  to  an  attorney  of  record  is 
notice  to  the  party  that  he  represents.  Dober  v.  Campbell  et  al.  (17 
L.  D.,  139) ;  Nichols  v.  Gillette  (12  L.  D.,  388).  It  is  equally  well  settled 
that  the  service  of  notice  must  affirmatively  appear.  Edward  B.  Lar- 
gent  (13  L.  D.,  397).  It  is  true  that  the  records  of  the  local  office 
were  destroyed  by  fire,  June  7, 1893,  but  this  was  over  five  years  aft^ 
the  service  of  notice  of  the  departmental  decision  was  made,  if  it  ever 
was  made. 

While  it  is  a  presumption,  generally,  that  official  duty  is  regularly 
performed,  it  appears  that  it  was  not  performed  in  this  case  by  the  local 
office,  for  no  return  was  made  of  the  service  of  such  departmental  deci- 
sion, if  ever  made.  The  presumption,  at  best,  is  a  disputable  one,  and 
could  hardly  attach  in  this  case,  even  if  it  were  conclusive.  The  depart- 
mental rule  requires  that  service  of  such  notice  shall  affirmatively 
appear,  and  it  does  not  appear  in  the  files  of  the  case,  which  were 
transmitted  by  the  local  office  to  your  office,  and  which  should  contain 
a  return  of  such  service,  if  ever  made.  The  petition  for  a  hearing  states 
that  no  service  was  made  upon  Mrs.  Olson  or  her  attorneys  of  the  depart- 
mental decision  requiring  new  proof,  but  this  allegation  is  made  upon 
information  and  belief,  and  is  not  corroborated  by  positive  testimony 
showing  the  lack  of  such  service.  It  is  corroborated,  however,  by  the 
state  of  the  record  of  the  case  in  your  office,  showing  no  return  of  serv- 
ice of  notice  of  such  decision;  and  if  any  inference  can  be  indulged  in 
as  to  the  service  ux>on  Mrs.  Olson  thereof,  it  would  be  that  the  local 
office,  if  it  ever  forwarded  any  notice,  sent  that  also  to  the  wrong 
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address,  and  addressed  it  to  Gustav  Olson,  the  hnsband,  when  it  should 
have  been  directed  to  Martha  M.  Olson,  who  made  the  final  proof  as 
his  deserted  wife,  and  who  was  called  upon  in  the  departmental  deci- 
sion to  furnish  new  proof.  It  is  probable  that  proper  service  conld 
have  been  made  upon  the  attorneys  of  Mrs.  Olson,  who  appeared  for 
her  and  prosecuted  her  appeal,  upon  which  the  departmental  decision 
was  made. 

That  this  was  not  done  is  charged  in  the  petition  for  a  hearing,  upon 
information  and  belief,  it  is  true,  but  corroborated  in  that  respect  also 
by  the  record  in  the  case  in  your  ofiice,  which  does  not  show  any  return 
of  such  service.  It  is  impossible  to  ascertain  the  state  of  the  record  in 
the  local  office,  as  all  records  therein  were  destroyed  by  fire,  but  this 
casnalty  occurred  long  after  return  ought  to  have  been  made,  and  it 
appears  that  no  such  return  was  ever  made  to  your  office. 

The  cases  cited  in  your  office  decision  (Cooke  v.  Villa,  17  L.  D.,  210; 
Ayers  t?.  Brownlee,  15  L.  D.,  650,)  relate  to  the  rule  forbidding  the  ref- 
erence of  the  case  to  the  board  of  equitable  adjudication,  after  the  stat- 
utory period  for  making  entry  has  expired  and  there  is  an  adverse  claim 
to  the  tract. 

If  in  this  case  the  service  of  notice  to  show  cause  why  his  entry 
should  not  be  canceled  was  attempted  to  be  made  upon  Gustav  Olson, 
the  original  entryman,  instead  of  upon  his  deserted  wife,  who  made  the 
final  proof,  was  directed  to  the  entryman  at  a  i)ost  office  other  than  the 
one  where  he  and  his  family  received  their  mail  for  many  years,  and 
not  the  nearest  one  to  the  land,  and  was  returned  unclaimed,  the  entry 
was  not  properly  canceled,  and  the  subsequent  entry  of  Lars  Olson  for 
the  tract  is  not  a  valid  adverse  claim;  and  the  decisions  cited  do  not 
apply.  However,  upon  this  point  no  opinion  need  now  be  expressed, 
as  this  proceeding  is  an  ex  parte  application,  to  which  the  said  subse- 
quent entryman  is  not  a  party,  and  of  which  he  has  had  no  notice. 

Your  office  decision  refusing  a  hearing  is  reversed.  You  will  order 
a  hearing  before  the  local  office,  upon  the  facts  stated  in  the  petition, 
and  direct  that  the  guardian  of  the  person  and  estate  of  Martha  M. 
Olson  and  Lars  Olson,  the  present  entryman,  be  notified  thereot 
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INDLAlN  LAN1>S~LEASB~ACT  of  FEBBUABT  S8,  1801. 

Uintah  Lands. 

The  act  of  Febraary  28, 1891,  authorizing  Indiaos  who  are  occnpyiDg  lands  tbey 
''have  bought  and  paid  for/'  but  that  are  not  needed  for  fanning  or  agricultural 
purposes,  and  are  not  desired  for  individual  allotments,  to  lease  such  lands, 
subject  to  the  approval  of  the  Secretary  of  the  Interior,  includes  within  its 
intendment  the  Indians  on  the  Uintah  reservation  who  surrendered  valuable 
rights  to  procure  a  permanent  home  on  said  reservation,  and  may  therefore  be 
properly  regarded  as  having  *' bought  and  paid  for''  said  lands. 

Assistant  Attwrney-Qeneral  Van  Devanter  to  the  Secretary  of  the  Interior, 

November  17y  1897.  (W.  C.  P.) 

In  response  to  your  request  for  an  opinion  in  the  matter  of  the  lease 
of  certain  lands  within  the  Uintah  Indian  reservation  in  Utah,  I  would 
respectfully  submit  the  following: 

On  February  7, 1893,  a  contract  was  made  by  which  the  Uintah  and 
White  Eiver  Utes,  acting  through  the  Council  and  principal  chiefs, 
agreed  to  lease  to  William  A.  Perry  and  James  T.  McGonnell  ^^all  that 
part  of  the  Uintah  reservation,  Utah,  lying  south  of  the  Strawberry 
river,  west  of  the  guide  meridian  and  south  of  the  first  standard  par- 
allel south  in  Wahsatch  county,''  for  the  term  of  ten  years,  for  the  pur- 
pose of  prospecting  and  mining  for  ellaterite,  gilsonite,  asphaltum  and 
all  other  kinds  of  valuable  mineral,  in  consideration  of  which  the  lessees 
agreed  to  pay  one  dollar  for  each  ton  of  mineral  mined  or  removed. 
This  lease  was  approved  by  the  Secretary  of  the  Interior,  August  23, 
18d3,  subject  to  various  conditions  of  which  only  the  following  need  be 
mentioned,  viz. :  That  the  amount  of  land  leased  should  be  limited  to 
five  thousand  acres  to  be  selected  by  the  lessees  in  no  more  than  three 
tracts,  the  selection  thereof  to  be  made  on  or  before  December  1, 1893, 
and  maps  or  plats  thereof  to  be  filed  in  the  Indian  Office  on  or  before 
January  1, 1894;  that  the  lessees,  their  heirs,  administrators  or  assigns 
should  begin  actual  mining  operations  on  said  land  on  or  before  May  1, 
1894,  and  should  prosecute  the  same  with  due  diligence;  that  the  fail- 
ure in  either  of  these  last  two  regards  should  subject  the  lease  to 
forfeiture  after  due  notice. 

The  conditions  named  in  this  approval  were  accepted  by  the  lessees 
on  August  23, 1893,  and  on  the  same  day  an  assignment  of  said  lease 
by  the  lessees  to  the  American  Asphalt  company,  theretofore  made, 
was  approved  by  the  Secretary  of  the  Interior,  upon  condition  that 
said  company  should  file  a  bond  in  the  sum  of  $5,000  conditioned  upon 
the  faithful  performance  of  the  obligations  assumed  by  the  lessees  and 
should  accept  the  conditions  named  in  the  approval  of  said  lease.  On 
the  same  day  the  company  signified  its  acceptance  of  the  conditions  of 
approval  and  also  filed  a  satisfactory  bond. 

On  November  8, 1893,  the  company  applied  for  an  extension  of  time 
for  filing  plats  of  its  selection  and  the  same  was  granted,  the  time  for 
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making  seleetions  being  extended  until  July  1, 1894,  and  for  filing  plats 
thereof  until  August  1 ,  1894.  On  July  30, 1894,  the  company  asked  for 
a  further  extension  of  time  until  August  3^  for  filing  the  plats,  stating 
that  their  agent  had  been  delayed  on  his  way  from  the  west  and  could 
not  reach  New  York  with  the  necessary  data  in  time  to  prepare  the 
maps  for  filing  on  Ausust  1.  With  this  letter  were  filed  two  telegrams, 
said  to  be  from  their  agent  T.  J.  Sehofield ;  the  first  dated  at  Clear 
Creek,  Utah,  July  25,  1894,  saying:  "Start  tonight,"  and  the  other 
dated  at  Chicago,  July  29,  saying:  "Been  delayed.  Just  in  tonight 
Will  leave  for  New  York  tomorrow.''  The  plats  were  filed  in  the  Indian 
Office  on  August  4, 1894.  On  the  13th  of  that  month  the  company  filed 
an  affidavit  of  Bobert  B.  Nooney,  as  follows: 

Robert  B.  Nooney  being  duly  sworn,  says  that  be  is  President  of  tbe  American 
Aspbalt  Company  of  Colorado.  Tbat  the  agent  of  the  company  in  Utah^  to  wit, 
Thomas  J.  Sehofield,  left  Clear  Creek,  Utah,  for  New  York  City  with  the  data  on 
w^hich  to  prepare  the  map  of  definite  location,  which  the  company  was  to  file  in  the 
office  of  the  Commissioner  of  Indian  Affairs  on  or  before  August  Ist,  1894,  in  time  to 
enable  said  company  to  make  and  file  the  map  on  or  before  said  date,  if  he,  said 
Sehofield,  was  not  nuduly  detained  on  his  journey.  That  said  Sehofield  did  not 
arrive  in  New  York  City  until  late  on  the  evening  of  July  3l8t,  and  reported  that  he 
was  detained  by  missing  connections  and  a  railroad  accident,  and  as  he  is  a  truthful 
man,  deponent  believes  his  statements.  That  said  company  prepared  said  map  at 
once  on  his  arrival  and  filed  it  in  the  office  of  the  Commissioner  of  Indian  Afiairs  on 
August  4th,  at  10:30  a.  m.  That  said  company  has  acted  in  the  best  of  faith  in  the 
matter  and  but  for  the  unavoidable  delays  of  said  Sehofield  on  his  journey  to  New 
York  said  map  would  have  been  filed  on  or  before  August  Ist. 

The  letter  of  the  company  of  July  30, 1894,  was  received  in  tbe  Indian 
Office  on  Jnly  31,  and  on  the  same  day  the  Commissioner  telegraphed 
in  reply  thereto,  as  follows : 

The  Secretary  of  the  Interior  positively  declines  to  extend  the  time  for  the  filing 
of  maps  by  American  Asphalt  company. 

No  farther  action  seems  to  have  been  taken  in  the  premises  except 
that  the  agent  in  charge  of  said  reservation,  acting  under  instructions 
from  the  Oommissiouer  of  Indian  Affairs,  has  refused  to  allow  the  rex>- 
resentatives  of  the  said  company  to  go  ux)on  the  land  for  the  purpose 
of  taking  out  mineral  or  prosecuting  any  work  there. 

The  company  now  asks  that  the  default  in  filing  its  plat  be  excused 
and  waived  and  that  the  plats  be  now  approved  and  the  lease  recog- 
nized as  in  force  upon  such  conditions,  especially  as  to  security  for  the 
performance  of  the  company's  obligations  as  may  be  just  and  proper. 

This  lease  was  made  under  the  provision  to  section  three  of  the  act 
of  February  28, 1891  (26  Stat.,  794),  which  reads  as  follows: 

That  where  lands  are  occupied  by  Indians  who  have  bought  and  paid  for  the  same, 
and  which  lands  are  not  needed  for  farming  or  agricnltnral  purposes,  and  are  not 
deeired  for  individnal  allotments;  the  same  may  be  leased  by  authority  of  the  Conn- 
oil  speaking  for  snch  Indians,  for  a  period  not  to  exceed  ^vb  years  for  grazing  or  ten 
years  for  mining  purposes,  in  such  quantities  and  upon  snch  terms  and  conditions  as 
the  agent  in  charge  of  such  reservation  may  recommend,  subject  to  the  approval  of 
the  Secretary  of  the  Interior. 
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This  proviBioii  bas  not  been  modified,  except  by  extending  it  to  farm- 
iug  purposes  by  tbe  act  of  August  15, 1894  (28  Stat.,  286-S05). 

In  determining  whether  the  Indians  on  the  Uintah  reservation  have 
such  a  right  in  and  to  the  lands  within  its  boundaries  as  to  make  the 
provisions  of  said  act  of  1891  applicable  thereto  it  is  necessary  to  exam- 
ine the  treaties,  agreements  and  laws  relating  thereto.  The  policy  of 
concentrating  the  Indians  of  Utah  as  much  as  practicable  was  adopted 
early  in  the  history  of  governmental  dealings  with  them.  Treaties 
were  made  with  many  of  the  different  tribes  or  bands  by  which  they 
agreed  to  remove  to  specified  reservations  as  soon  as  the  same  should 
be  set  apart  for  them.  Among  these  may  be  mentioned  that  with  the 
Utah  tribe,  in  1849  (9  Stat.,  984)  and  that  with  the  ShoshoneeGk>ship 
bands  in  1863  (13  Stat.,  681).  While  these  treaties  did  not  describe 
fixed  reservations  they  do  show  the  policy  in  force,  and  the  reports  of 
the  Commissioner  of  Indian  Affairs  for  that  period  not  only  show  that 
this  policy  was  adhered  to  but  that  the  Indians  of  Utah  were  as  a  fact 
gradually  concentrated  in  this  neighborhood. 

By  order  of  October  3, 1861,  the  President  directed  that  the  entire 
valley  of  the  Uintah  Biver  in  Utah  Territory  be  reserved  and  set  apart 
as  an  Indian  reservation. 

By  the  act  of  May  5, 1864  (13  Stat.,  63),  the  Secretary  of  the  Interior 
was  authorized  and  required  to  cause  the  several  Indian  reservations 
in  Utah  theretofore  made  or  occupied  as  such,  excepting  Uintah  val- 
ley, to  be  surveyed  and  sold  and  to  apply  the  proceeds  of  such  sales 
for  the  benefit  of  the  Indians.    It  was  also  directed  by  section  two: 

That  the  suporlntendent  of  Indian  Affairs  for  the  temtory  of  Utah  be,  and  he  is 
hereby,  authorized  and  required  to  collect  and  settle  all  or  so  many  of  the  Indians 
of  said  territory  as  may  be  found  practicable  in  the  Uinta  Talley,  in  said  territoryi 
which  is  hereby  set  apart  for  the  permanent  settlement  and  exclusive  occupation  of 
such  of  the  different  tribes  of  Indians  of  said  territory  as  may  be  induced  to  inhabit 
the  same. 

By  the  act  of  June  18, 1878  (20  Stat.,  165),  that  part  of  the  act  of 
May  5,  1864,  directing  the  sale  of  Indian  reservations  in  Utah  was 
repealed  and  it  was  directed  that  those  lands  be  restored  to  the  public 
domain  and  disposed  of  as  other  public  lands. 

By  the  act  of  February  23, 1865  (13  Stat.,  432)  the  President  was 
authorized  to  enter  into  treaties  with  the  various  tribes  of  Indians  in 
Utah  Territory  to  secure  the  absolute  surrender  of  all  their  possessory 
right  to  agricultural  and  mineral  lands  in  said  Territory,  except  such 
agricultural  lands  as  may  be  set  apart  by  said  treaties  for  reservations 
for  said  Indians. 

I  find  a  statement  in  the  report  of  the  superintendent  of  Indian 
Affairs  for  Utah  for  the  year  1867,  that  a  treaty  was  made  with  nearly 
all  the  bands  of  Utah  Indians  in  1865,  but  that  it  had  not  then  been 
acted  upon.  This  treaty  seems  never  to  have  been  confirmed  by  the 
Senate  and  no  further  action  seems  to  have  been  taken  under  the 
provisions  of  said  act  of  1865. 
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By  the  act  of  June  15,  1880  (21  Stat.,  199),  an  agreement  with  the 
confederated  bands  of  XJte  Indians  was  ratified.  By  this  agreement 
said  Indians  ceded  to  the  United  States  all  their  lands  in  Oolorado, 
except  certain  reservations  therein  provided  for  and  the  White  Biver 
Utes  agreed  to  remove  to  and  settle  upon  agricultural  lands  on  the 
Uintah  reservation  in  Utah.  They  did  remove  to  this  reservation  and 
have  since  resided  there. 

The  rights  of  the  Indians  residing  upon  this  reservation  have  come 
before  this  Department  for  consideration  several  times,  and  before  the 
supreme  court  of  Utah,  and  have  necessarily  been  considered  by  Con- 
gress in  connection  with  legislation  affecting  them. 

In  1887  the  rights  of  these  Indians  were  recognized  by  the  President 
when  a  military  reservation  was  established  within  the  boundaries  of 
the  Indian  reservation  with  a  proviso  as  follows: 

Pravidedf  That  the  use  and  oocupanoy  of  the  land  in  question  be  sabjeot  to  snch 
right;  title  and  interest  as  the  Indians  have  in  and  to  the  same,  and  that  it  be 
vacated  whenever  the  interests  of  the  Indians  shaU  require  it. 

It  was  held  by  this  Department  that  the  Indians  on  the  Uintah  reser- 
vation had  ^<  bought  and  paid  for''  their  lands  when  a  grazing  lease  to 
Charles  F.  Homer  was  approved  and  also  when  the  mining  lease  now 
under  consideration  was  approved.  The  correctness  of  this  conclusion 
was  raised  before  the  supreme  court  of  Utah  in  the  case  of  Strawberry 
Valley  Cattle  Co.  v.  Chipman,  decided  June  3, 1896  (45  Pac.  Kep.,  348), 
which  directly  involved  the  validity  of  the  Homer  lease.  It  was  there 
contended  that  these  Indians  had  not  <^  bought  and  paid  for"  their 
lauds  and  that  the  alleged  lease  was  void  on  the  ground  that  there  was 
no  authority  of  law  for  making  it.  After  a  reference  to  the  treaties, 
agreements  and  laws  relating  to  this  reservation  and  the  action  of  this 
Department  under  said  law  of  1891  and  a  discussion  of  the  question,  a 
conclusion  was  reached  by  the  court  as  follows: 

We  conclude  that  the  lands  in  question  in  this  case  are  comprehended  within  the 
terms  of  the  act  of  February  8  (28),  1891;  and  hold  that  the  lease  in  question  was 
sufficiently  executed  and  is  valid. 

The  court  specifically  referred  to  the  agreement  by  virtue  of  which 
the  White  Biver  Utes  removed  to  this  reservation,  and  after  stating 
the  fact  that  these  Indians  had  given  up  to  the  government  their  pos- 
sessions in  Colorado,  said: 

It  would  seem  clear  that  the  surrender  of  these  valuable  possessions  was  a  sufficient 
consideration  to  characterize  the  lands  which  they  acquired  by  the  exchange  as 
'bought  and  paid  for'  under  the  act  of  February  28,  1891,  and  the  fact  that  the 
Uintah  reservation  had  already  been  purchased  and  accepted  by  the  Utah  Indians 
could  not  change  the  character  of  the  transaction.  If  the  Utah  Indians  were  con- 
tent to  receive  their  Colorado  brethren  and  share  with  them  the  United  States  had 
no  cause  to  complain. 

The  Department  has  in  other  connections  considered  the  character  of 
the  claim  of  these  Indians  to  the  lands  embraced  in  their  reservation, 
and  it  seems  proper  to  briefly  notice  these  instances. 
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In  1893  the  Secretary  of  the  Interior  sabmitted  to  the  Assistant 
Attorney-General  the  question: 

What  are  the  relations  of  the  Uintah  and  Uneompahgre  Indians  to  the  lands  they 
occupy  f 

The  Assistant  Attorney-General  in  his  opinion  of  October  23^  18d3 
(10  Op.  A.  A.  G.,  122),  after  referring  to  various  treaties  and  acts  of 
Oongress  referring  to  these  Indians,  and  especially  the  act  of  May  24, 
1888  (25  Stat.,  157),  providing  for  the  sale  of  a  portion  of  said  reserva- 
tion, the  consent  of  the  Indians  being  first  obtained^  and  that  the 
money  arising  therefrom  should  be  placed  to  the  credit  of  said  Indians, 
said: 

In  my  opinion  this  act  of  Congress,  which  directed  the  sale  of  a  oertain  portion  of 
the  land  in  the  reservation  provided  the  Indians  should  ag^ee  to  the  same  and  that 
the  money  arising  irom  the  sale  of.  snch  lands  shonld  belong  to  said  Indians,  to  be 
paid  into  the  treasury  of  the  United  States,  to  be  held  for  them  as  a  trust  fund, 
clearly  shows  that  Congress  treated  these  Indians  as  the  owner$  of  this  land. 

Again  he  said : 

It  has  been  repeatedly  ruled  that  Indians  who  are  in  possession  of  lands  that  hare 
been  given  to  them  by  the  United  States,  for  permanent  occupancy,  where  Congieas 
has  recognized  the  right  and  title  of  the  Indians  to  snch  lands,  hold  said  lands  as 
purchasers  having  paid  for  the  same,  in  the  sense  in  which  the  words,  'have  paid  for 
the  same,'  are  used  in  the  act  of  1891  (supra),  I  am  of  the  opinion,  therefore,  that 
the  Uintah  Indians  have  title  to  the  lands  which  they  occupy. 

Afterwards,  the  Comuuttee'  on  Indian  Aifairs,  House  of  Bepreseuta- 
tives,  submitted  to  this  Department  a  bill  then  pending  relating  to  the 
Uintah  and  Uneompahgre  reservations  asking  tor  a  ^11  statement  of 
the  condition  of  the  Indians  occupying  said  reservations,  the  nature  of 
their  title  to  the  same,  and  the  opinion  of  this  Department  as  to  the 
propriety  of  the  proposed  legislation.  This  was  referred  to  the  Assist- 
ant Attorney-General,  who  in  his  opinion  of  February  16, 1894  (10  Op., 
A.  A.  G.,  271),  adhered  to  the  conclusion  reached  in  the  opinion  of 
October  23, 1893,  supraj  as  to  the  status  of  the  Uintah  reservation  and 
expressed  the  opinion  that  ^^Gongress  should  make  no  enactment  dis- 
posing of  those  lands  except  with  the  consent  of  the  Uintah  Indians." 
In  his  report  (Indian  Division,  Record  of  Letters  sent.  Vol.  81,  page  38) 
the  Secretary,  after  expressing  his  views  as  to  the  Uneompahgre  reser- 
vation, said: 

With  regard  to  the  Uintah  reservation  the  facts  are  somewhat  different.  I  eoncnr 
in  the  opinion  of  tlie  Assistant  Attorney-General  that  these  Indians  have  a  title  to 
the  lands  which  they  occupy,  which  should  he  acquired  hy  the  United  States  only 
hy  negotiations  with  them  for  that  purpose.  A  commission  might  properly  he  author- 
ized to  conduct  such  negotiations  on  the  part  of  the  government. 

He  declined  to  recommend  the  passage  of  the  bill  submitted  to  him 
or  of  a  bill  prepared  in  the  Indian  office  as  a  substitute  therefor,  but 
advised  that  legislation  should  be  enacted  in  accord  with  the  plan  sug- 
gested in  said  report. 

C'on^rcss  evidently  accepted  the  views  thus  suggested  as  correct, 
because  in  the  act  of  August  15, 1894  (28  Stat.,  286-^7)  it  was  provided 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  413 

that  the  President  should  appoint  a  commission  to  make  allotments  to 
the  Uncompahgre  Indians  and  to  negotiate  with  the  Indians  properly 
residing  apon  the  Uintah  reservation  for  the  relinquishment  to  the 
United  States  of  the  interest  of  said  Indians  in  all  lands  within  said 
reservation  not  needed  for  allotment  in  severalty  to  said  Indians.  No 
agreement  has,  however,  been  negotiated  under  this  authority. 

It  is  clear  that  the  Indians  on  this  reservation  gave  up  what  were  to 
them  valuable  rights  for  the  purpose  of  securing  a  place  for  permanent 
homes,  aud  some  of  the  White  River  Utes  relinquished  rights  to  land 
in  Colorado  which  had  been  guaranteed  them  by  treaty  stipulation.  It . 
would  seem  thus,  that  they  may  very  justly  be  considered  as  Indians 
who  are  occupying  lands  which  they  "  have  bought  and  paid  for"  within 
the  purview  of  said  act  of  1891.  The  fact  that  this  has  heretofore  been 
held  by  the  supreme  court  of  Utah,  the  State  within  which  the  lands 
are  situated,  is  a  persuasive  argument  in  favor  of  the  same  conclusion 
by  this  Department.  Again  the  fact  that  the  holding  of  this  Depart- 
ment has  always  been  in  favor  of  such  ownership  in  these  Indians  tends 
strongly  in  favor  of  that  conclusion  now. 

I  am  of  the  opinion  that  these  Jndians  come  within  the  purview  of 
the  act  of  1891,  and  are  authorized  to  lease  their  lands  in  accordance 
with  the  provisions  thereof  relating  to  the  leasing  of  lands  not  needed 
for  farming  purposes  or  for  individual  allotments. 

WliUe  the  application  made  July  30, 1894,  for  an  extension  of  the  time 
for  filing  plats  was  denied  by  the  Secretary  July  31,  yet  the  maps  filed 
August  4,  following,  have  not  been  formally  approved  or  rejected,  and 
the  question  as  to  what  action  shall  be  taken  upon  them  is  still  an  open 
one.  There  was  a  failure  to  file  the  maps  within  the  time  agreed  upon 
aud  according  to  the  conditions  expressly  imposed  by  the  Secretary  at 
the  time  of  the  approval  of  the  lease  and  expressly  accepted  by  the 
lessee,  a  forfeiture  may  be  declared  because  of  this  default.  There  has 
been  no  declaration  of  forfeiture  and  neither  has  there  been  any  action 
which  waives  the  default  or  prevents  a  forfeiture  at  this  time.  The 
question  as  to  the  advisability  of  such  a  course  is  purely  administrative 
in  character,  resting  in  the  sound  discretion  of  the  Secretary. 

The  papers  in  connection  with  the  matter  are  herewith  returned. 

Approved :  November  17, 1897. 
0.  'N.  Bliss,  Secretary. 

application^  fob  suiivet-islani>. 
John  0.  Chbistensbn. 

An  application  for  the  BurTey  of  an  island  lying  in  a  meandered  non-navigable 
stream  wiU  not  be  allowed. 

Secretary  Bliss  to  the  Oammisioner  of  the  General  Land  Office^  Novennher 
(W.  V.  D. )  19,  1897.  '    (O.  W.  P.) 

On  June  23, 1896,  you  submitted  the  application  of  John  C.  Ohria- 
tensen  for  the  survey  of  an  island  in  the  Platte  Biver,  in  sections  9  and 
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16f  township  8  K.,  range  15  W.,  6th  P.  M.,  Nebraska,  within  the  aban- 
doned Fort  Kearney  military  reservation. 

From  the  application  of  Mr.  Ohristensen  it  appears  that  the  island 
he  desires  to  have  surveyed  contains  abont  fourteen  acres;  that  the 
width  of  the  channel  on  either  side  between  the  island  in  question  and 
other  islands  is  from  twenty-five  to  one  hundred  and  fifty  feet,  and  the 
depth  of  the  river  at  ordinary  stages  of  the  water  about  half  a  foot  to 
two  feet:  that  the  island  is  about  two  feet  above  high  water  mark,  and 
not  subjeet  to  overflow,  and  the  land  fit  for  agricultural  purposes. 
The  application  appears  to  have  been  served  upon  the  riparian  dmm- 
antfi,  who  acknowledged  the  service  of  said  notice. 

The  Platte  River  in  Nebraska  is  a  wide  shallow  stream,  enclosing 
many  islands,  and  has  a  small  volume  of  water  compared  with  its 
length.  The  water  is  so  shallow  and  the  channel  so  shifting  that  it  is 
not  navigable  even  for  small  vessels.  (Lippinoott's  Gazetteer,  edition 
of  1880,  page  1762.) 

The  township  was  surveyed  in  November,  1877,  and  the  official  plat 
of  the  survey  of  the  township  shows  an  unsurveyed  island  in  the 
locality  described  in  the  application  and  represented  upon  the  diagram 
submitted  by  the  applicant,  and  in  fact  there  are  a  number  of  unsur- 
veyed islands  in  the  Platte  Biver  shown  upon  the  official  plat  of  town- 
ship 8  N.,  range  .15  W.,  as  shown  by  photolithographic  copy  of  plat 
accompanying  your  letter.  It  does  not  appear  why  the  lines  of  the 
public  survey  were  not  extended  over  this  island. 

Two  applications  for  the  survey  of  an  island  in  sections  9  and  10, 
near  the  island  described  in  the  application  now  under  consideration, 
were  approved  by  the  Department  by  letter  to  your  office,  dated  March 
22, 1895,  and  this  action  was  taken  notwithstanding  a  protest  against 
the  approval  of  the  applications  by  T.  T.  Cleland  and  nine  others,  who 
claimed  the  unsurveyed  islands  under  the  laws  governing  riparian 
rights.    See  Press  Copy,  Misc.,  No.  304,  p.  135. 

You  recommend  that  this  application  be  approved  and  the  survey 
ordered, 

unless  the  Department  may  deem  it  not  proper  to  order  the  survey  made,  in  view  of 
the  principles  laid  down  by  the  U.  8.  supreme  court  in  the  case  of  Grand  Rapids 
and  Indiana  Railroad  Company  v.  Butler,  decided  ,Tune  3,  1895,  159  U.  S.,  87, 

to  which  my  attention  is  directed. 
It  was  held  in  the  case  of  the  State  of  Idaho,  16  L.  D.,  496  (syllabus) : 

An  order  for  the  survey  of  an  island  in  a  meandered  river  may  be  properly  made, 
where  it  appears  that  said  island  existed  substantially  at  the  date  of  the  survey  of 
the  riparian  lands  as  at  present,  and  should  have  been  included  then  in  the  public 
surveys. 

This  decision  was  approved  in  the  case  of  Frank  Level  et  al.  (21 L.  D., 
290),  decide^  July  3,  1895.  But  on  June  3,  1895,  was  decided  by  the 
supreme  court  the  case  of  Grand  Bapids  and  Indiana  Railroad  Com- 
pany V,  Butler,  referred  to  in  your  ofhce  letter. 

That  case  came  before  the  United  States  supreme  court  upon  a  writ 
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of  error  to  the  sapreme  court  of  the  State  of  Michigan.  The  supreme 
court  of  Michigan  held  that  the  well-recognized  rule  in  Michigan  was 
that  a  grantee  of  land  bounded  in  the  deed  of  conveyance  by  a  stream 
takes  title  to  the  land  under  the  water  to  the  thread  of  the  stream  in 
the  absence  of  an  express  reservation;  that  reservation  cannot  be 
implied;  that  when  the  government  has  surveyed  its  lands  along  the 
bank  of  a  river  and  has  sold  and  conveyed  such  lands  by  government 
subdivisions,  its  patent  conveys  the  title  to  all  islands  lying  between 
the  meander  line  and  the  middle  thread  of  the  river,  unless  previous  to 
such  patent  it  has  surveyed  such  islands  as  governmental  subdivisions 
or  expressly  reserves  them  when  not  surveyed ;  that  the  grant  to  Lyon 
and  Hastings  was  made  under  the  survey  of  1831,  by  which,  as  the 
court  found,  ''both  banks  of  Grand  Biver  were  meandered  and  by 
which  the  middle  thread  of  the  river  was  fixed  west  of  this  island;" 
and  that  the  grant  clearly  vested  in  them  title  to  the  land  in  contro- 
versy, of  which  no  subsequent  survey  by  the  government  could  deprive 
them. 

The  errors  assigned  are  grouped  by  counsel,  and  stated  thus:  That 
the  point  that  the  land  in  question,  even  though  an  island,  passed  to 
Lyon  and  Hastings  under  their  patent,  if  not  reserved,  was  not  properly 
before  the  court  under  the  pleadings;  that ''  the  court  erred  in  holding 
as  matter  of  fact,  on  this  record,  that  the  island  was  not  reserved  in 
the  Lyon  and  Hastings  patent;"  and  that  "the  court  erred  in  hold- 
ing, upon  this  record,  that  Island  5  passed  to  Lyon  and  Hastings  under 
the  patent  to  them  in  1833  of  the  north  fraction  of  the  southeast  J  of 
section  25,  township  7-12." 

The  state  court,  however,  held  the  pleadings  sufficient  to  permit  of 
the  examination  and  determination  of  the  point  on  which  its  decision 
turned,  and  that  conclusion  involved  no  federal  question. 

The  United  States  supreme  court  say: 

And  as  to  the  second  proposition,  it  may  be  said  that  while  the  rale  is  that  this 
court,  npon  a  writ  of  error  to  the  hii^hest  court  of  a  state,  in  an  action  at  law,  can- 
not review  its  judgment  upon  a  question  of  fact.  Dower  v.  Richards,  151  U.  8.,  658, 
it  is  unnecessary  to  consider  the  extent  of  the  power  of  this  court,  in  that  particular, 
in  chancery  cases,  as  we  entirely  concur  in  the  result  reached  by  the  state  court  that 
there  was  no  such  reservation,  and  in  its  findings  as  follows :  ''  In  the  present  case  there 
is  no  act  on  the  part  of  the  government  showing  any  intention  to  reserve  this  land. 
The  only  inference  that  can  be  drawn  from  the  facts  is  that  the  government  agents, 
its  surveyors,  did  not  consider  it  of  sufficient  value  to  survey.  It  was  not  surveyed 
until  about  twenty-five  years  after  the  survey  of  1831,  and  not  till  nearly  twenty 
years  after  the  survey  of  1837,  when  the  other  islands  and  the  lands  upon  the  west 
bank  were  surveyed,  thus  completing  the  survey  in  that  region/' 

The  inquiry  is  reduced  then  to  this,  did  the  court  err  in  holding  as  matter  of  law, 
upon  this  record,  that  the  grant  vested  in  Lyon  and  Hastings  the  title  to  the  par- 
ticular land  in  controversy? 

And  held,  after  reviewing  the  case  of  Hardin  v,  Jordan  (140  U,  S., 
371),  and  other  cases: 

We  have  no  doubt  upon  the  evidence  that  the  circumstances  wore  such  at  the  time 
of  the  survey  as  naturally  induced  the  surveyor  to  decline  to  survey  this  particular 
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spot  as  an  island.  There  is  nothing  to  indicate  mistake  or  fraud,  and  the  gorenmextt 
has  never  taken  any  steps  predicated  on  snch  a  theory ;  and  did  not  survey  the  so 
called  Island  No.  5  until  twenty-five  years  after  the  survey  of  1831,  and  nearly  twenty 
years  after  that  of  1837. 

And  that: 

The  supreme  court  of  Michigan  was  right  in  holding  that  whatever  there  was  of 
this  conformation  passed  under  the  grant  to  Lyon  and  Hastings. 

It  is  held  in  Hardin  v.  Jordan  {supra)^  as  well  as  in  the  case  of  Grand 
Bapids  and  Indiana  Railroad  Company  v.  Butler,  that  the  question  of 
the  riparian  rights  of  grantees  by  the  United  States  of  the  public  lands 
bounded  on  streams,  and  other  waters,  made  without  reservation  or 
restriction^  is  to  be  construed  according  to  the  law  of  the  State  in  which 
the  land  lies. 

In  this  case  the  land  lies  in  the  State  of  Nebraska.  The  supreme 
court  of  l^ebraska,  in  the  case  of  Wiggenhorn  v.  Kountz,  25  Nebraska, 
690,  said: 

There  is  no  douht  that  grants  of  land  hounded  upon  a  riyer  not  navigahle  carry 
with  them  the  exclnsiye  right  and  title  to  the  grantees  to  the  centre  of  the  stream, 
unless  the  terms  of  the  grant  clearly  denote  the  intention  to  stop  at  the  edge  or 
margin  of  the  river;-the  rule  of  the  common  law  heing  that  proprietors  of  land  adjoin- 
ing public  rivers,  not  affected  by  the  flow  of  the  tide,  own  the  soil  adfilvm  tiquae. 

And  in  the  case  of  Clark  v.  Cambridge  and  Arapahoe  Xrrigation 
Company,  45  Nebraska,  798,  it  is  said  that  the  common  law  rule  as  to 
navigability  is  not  as  a  rule  accepted  in  this  country,  but  that  here  navi* 
gability  in  law  is  synonymous  with  navigability  in  fact,  without  regard 
to  the  influence  of  the  ocean  tide,  and  includes  those  waters  only  which 
afford  a  channel  for  useful  commerce;  and  it  was  held  in  that  case  that 
the  courts  of  Nebraska  will  take  notice  without  proof  that  the  Repub- 
lican river  is  unnavigable. 

In  view  of  these  decisions,  the  application  for  the  survey  of  this  island 
must  be  denied,  and  the  decision  in  the  case  of  Noah  W.  Shreve  and 
Angelo  J.  Chidester  (Press  Copy,  Misc.  No.  304,  p.  135,)  will  not  here- 
after be  followed  as  a  precedent. 


PRACTICB— KOnCE  OF  APPEAI^-CONSOLIDATED  CASES, 

KoBSMOB  V,  Northern  Paoifio  R.  R.  Co. 

Prior  to  the  consideration  of  an  appeal  from  a  decision  rendered  on  consolidated  oases, 
notice  thereof  shonld  be  given  to  all  parties  recognized  as  having  rights  adverse 
to  the  appellant. 

Secretary  Bliss  to  the  Commissioner  of  the  Qeneral  Land  Office,  November 
(W.  V.  D.)  23y  1897.  (G.  B.  G.) 

On  October  14, 1896,  your  office  held  that  the  indemnity  selection  of 
the  Northern  Pacific  Railroad  Com[)any,  for  the  SB.  J  of  Sec.  33,  Tp. 
135  N.,  E.  43  W.,  St.  Cloud,  Minnesota,  was  invalid.    By  the  same 
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decision  tbe  application  of  Gustav  G.  Korsmoe,  to  make  homestead 
entry  for  the  tract,  was  rejected,  and  the  application  of  one  Per  Nilson 
to  make  homestead  entry  of  the  same  tract  was  <*  held  for  allowance." 

Korsmoe  appealed  from  said  decision,  serving  a  copy  of  his  appeal 
on  counsel  for  the  Northern  Pacific  Railroad  Company,  but  did  not 
serve  Nilson  with  a  copy  thereof.    The  railroad  company  did  not  appeal. 

The  Department  is  now  in  receipt  of  a  motion  by  counsel  for  Nilson 
to  dismiss  the  appeal  of  Korsmoe,  for  the  reason  that  a  copy  of  the 
same  was  not  served  on  Nilson,  as  required  by  rule  86  of  practice. 

The  fact  that  the  land  applied  for  by  Nilson  is  the  same  land  in  con- 
troversy between  Korsmoe  and  the  Northern  Pacific  Bailroad  Company 
is  doubtless  the  reason  why  his  application  was  made  part  of  the 
record  in  this  case.  The  case  arose  on  the  application  of  Korsmoe  to 
enter  the  land  on  the  18th  day  of  February,  1895.  It  being  embraced 
in  a  pending  indemnity  list  of  the  Northern  Pacific  Eailroad  Company, 
a  hearing  was  ordered.  The  local  officers  decided  in  favor  of  Korsmoe, 
and  on  the  appeal  of  the  company  your  office,  as  has  been  seen,  denied 
both  claims. 

Counsel  for  Korsmoe  seems  to  have  entirely  misapprehended  the 
scox>e  of  the  decision  of  your  office.  His  specification  of  errors  on 
appeal  proceeds  on  the  theory  that  said  decision  was  in  favor  of  the 
railroad  company.  It  is  not  the  purpose  of  the  Department  to  consider 
this  case  on  its  merits  at  this  time,  but  it  would  not  be  just  to  the 
appellant  to  dismiss  his  appeal  because  he  has  failed  to  serve  a  copy 
thereof  on  Nilson,  who  was  not  a  party  to  the  litigation.  But  owing 
to  the  irregular  consolidation  of  Nilson's  application  with  the  record 
in  this  case  and  a  decision  in  his  favor,  he  is  entitled  to  be  heard  before 
the  Department,  in  answer  to  Korsmoe's  appeal,  if  he  so  desires. 

It  is  therefore  directed  that  your  office  notify  Korsmoe  that  he  will 
be  required  to  serve  Nilson  with  a  copy  of  his  appeal  and  specification 
of  errors,  and  make  due  return  thereof  within  thirty  days  from  this 
date.    The  usual  time  will  be  allowed  for  answer. 


CERTIFICATION  AND  PATENT-SWAMP  LAND  CLAIM. 

State  of  Wisconsin. 

The  Department  is  without  jnrisdiction  to  order  a  hearing,  on  the  application  of  a 
State,  to  determine  the  character  of  lauds  claimed  by  it  uuder  the  swamp 
grant,  where,  prior  to  any  such  claim,  the  lands  have  been  certiiied  or  patented 
to  the  State  for  the  benefit  of  a  railroad  grant. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  November 
(W.  V.  D.)  23, 1897.  (F.  W.  C.) 

The  appeal  filed  on  behalf  of  the  State  of  Wisconsin  from  your  oflBce 
decision  of  April  9, 1897,  denying  its  application  for  a  hearing  to  estab- 
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lish  the  swampy  character  of  the  following  described  lands,  has  been 
duly  considered,  viz: 

The  NB.  J  of  the  8E.  J  of  Sec.  7,  T.  18  N.,  R.  1  B.,  approved  to  the 
State  for  the  La  Crosse  and  Milwankee  Railroad  Company  Decem- 
ber 18, 1863; 

The  W.  i  of  the  NW.  i  of  Sec.  21,  T.  18  N.,  R.  1  E.,  approved  to  the 
State  for  the  La  Crosse  and  Milwaukee  Railroad  Company  Decem- 
ber 18, 1863; 

The  SW.  i  of  the  SB.  J  of  Sec.  33,  T.  18  N.,  R.  1  B.,  api)roved  to  the 
State  for  the  La  Crosse  and  Milwaukee  Railroad  Company  Decem- 
ber 18, 1863; 

The  SW.  J  of  the  NW.  J  of  Sec.  19,  T.  19  N.,  R.  1  B.,  approved  to 
the  State  for  the  La  Crosse  and  Milwaukee  Railroad  Company  Decem- 
ber 18, 1863; 

The  SB.  i  of  the  SW.  J  of  Sec.  25,  T.  21  N.,  R.  4  W.,  approved  to  the 
State  for  the  La  Crosse  and  Milwaukee  Railroad  Comi)any  December 
18,  1863; 

The  NB.  i  of  the  SW.  i  of  Sec.  27,  T.  38  N.,  R.  14  W.,  approved  to 
the  State  for  the  St.  Croix  and  Lake  Superior  Railroad  Company  May 
6, 1865,  and  awarded  to  Farm  Mortgage  Co. ; 

The  SW.  i  of  the  NB.  J  of  Sec.  27,  T.  33  N.,  R.  16  W.,  approved  to 
the  State  for  the  St.  Croix  and  Lake  Superior  Railroad  Company  Decem- 
ber 1, 1862; 

The  SW.  1  of  the  SB.  J  of  Sec.  7,  T.  27  K,  R.  5  W.,  patented  to  the 
State  for  the  West  Wisconsin  Railroad  Company  August  24, 1872; 

The  NW.  i  of  the  S  W.  J  of  Sec.  1,  T.  27  N.,  R.  6  W.,  patented  to  the 
State  for  the  West  Wisconsin  Railroad  Company  August  24, 1872; 

The  SB.  J  of  the  SW.  J  of  Sec.  35,  T.  24  N.,  R.  1  B.,  patented  to  the 
State  for  the  Wisconsin  Central  Railroad  Company  January  11, 1877 
(No.  5) ; 

The  SW.  J  of  the  SB.  J  of  Sec.  35,  T.  24  N.,  R.  1  E.,  patented  to  the 
State  for  the  Wisconsin  Central  Railroad  Company  January  11, 1877; 
and 

The  N W.  i  of  the  NB.  J  of  Sec.  33,  T.  26  N.,  R.  1  B.,  patented  to  the 
State  for  the  Wisconsin  Central  Railroad  Company  January  11, 1877. 

All  the  above  described  lands  have  been  certified  or  patented  to  the 
State  on  account  of  grants  to  aid  in  the  construction  of  railroads,  and 
opposite  each  tract  is  noted  the  date  of  the  certification  or  patent  to  the 
State  and  the  road  on  account  of  which  the  same  was  made. 

It  was  because  of  said  outstanding  certifications  that  you  denied  the 
application  for  hearing. 

It  will  be  seen  from  the  above  list  that  the  earliest  certification  was 
in  1862  and  the  latest  patent  in  1877. 

The  State  of  Wisconsin  agreed  to  take  its  swamp  land  according  to 
the  field  notes  of  the  public  surveys,  and  selections  were  made  of  por- 
tions of  all  the  sections  above  described,  with  one  exception,  before  the 
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certificationB  or  patents  ou  accoant  of  the  railroad  grauts,  aud  none  of 
said  lists  embraced  any  of  the  tracts  here  involved. 

In  aecordaiice  with  an  agreement  entered  into  in  1880,  between  the 
governor  of  Wisconsin,  the  Secretary  of  the  Interior  and  the  Commis- 
sioner of  the  General  Land  Of&ce,  a  representative  of  the  State,  together 
with  a  clerk  from  this  Department,  examined  the  field  notes  of  the  lands 
within  the  State  of  Wisconsin  and  prepared  lists  of  those  lands  fonnd 
to  be  swamp  lands  within  the  meaning  of  the  act  of  September  28, 1850. 

Their  report  is  on  file  in  your  of&ce  and  contains  all  of  the  above 
described  lands. 

Patents  issned  to  the  State  for  those  lands  reported  by  the  examiners 
as  swamp,  as  far  as  clear,  but  as  to  the  above  described  tracts  the  State's 
claim  was  rejected  by  your  office  letter  "  K  "  of  September  12, 1895. 

From  said  rejection  the  State  failed  to  appeal,  but  on  April  21, 1896, 
filed  its  application,  under  consideration,  for  a  hearing,  in  order  to 
establish,  by  parol  evidence,  the  swampy  character  of  these  lands. 

This  appeal  does  not  appear  to  have  been  served  upon  the  companies 
for  whose  benefit  the  certifications  or  patents  were  issued,  or  their 
successors. 

It  is  alleged  in  the  appeal,  however,  that  the  State  has  never  pat- 
ented these  lands  to  the  railroad  companies. interested,  that  the  field 
notes  show  them  to  be  swamp  in  character,  and,  therefore,  the  State 
holds  the  equit^able  title  under  the  swamp  grant  and  holds  the  naked 
legal  title  by  reason  of  the  conveyances  from  the  United  States  under 
the  railroad  grants. 

It  is  therefore  proposed  that  the  State  reconvey  the  title  conveyed 
ou  account  of  the  railroad  grant,  and  that  patent  then  issue  to  the 
State  under  the  swamp  grant. 

From  what  has  been  said  it  is  clear  that  the  State  never  made  formal 
claim  to  any  of  the  lands  here  involved  until  the  examination  made  of 
the  field  notes  in  1880  and  1881,  by  the  representatives  of  the  State 
and  this  Department  under  the  agreement  before  referred  to,  resulted 
in  their  return  as  swamp  land. 

This  agreement  was  many  years  after  the  United  States  had  certified 
and  patented  the  lands  on  account  of  the  railroad  grants. 

Such  certificates  and  patents  recite  a  finding  that  the  lands  covered 
thereby  are  a  part  of  the  unappropriated  lands  within  the  limits  of  the 
railroad  grant,  which  is  in  effect  a  determination  that  they  are  not  a 
part  of  the  prior  grant  to  the  State  of  swamp  lands. 

By  the  c(*rtifications  and  patents  the  lands  passed  beyond  the  juris- 
diction of  this  Department. 

As  said  in  the  case  of  the  State  of  Iowa  v.  Bailroad  Companies 
(Copp's  Land  Laws,  1882,  Vol.  2,  p.  959) : 

While  I  am  not  prepared  to  admit  that  the  Department  loses  jurisdiction  to  act  in 
every  case  where  lands  have  been  certified  or  patented,  I  am  of  the  opinion  that  it 
should  be  exercised  only  in  extreme  cases,  where  without  its  exercise  the  party 
entitled  to  the  land  would  be  remediless. 
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Your  office  decision  refers  to  the  decision  of  the  supreme  court  in 
the  case  of  McCormick  v.  Hayes  (159  TJ.  S.,  332),  in  which  it  was  held 
that  parol  evidence  will  not  be  admitted  to  show  that  lands  were  in 
fact  swamp  and  overflowed,  in  opposition  to  the  concurrent  action  of 
the  Federal  and  State  officers  having  authority  in  the  premises. 

The  action  of  your  office  in  denying  the  application  for  a  hearing  is 
affirmed. 


PILVCTICE-APPLICATION— NATURALrlZATION-SBTTLEMENTpUEGHT. 

DEISCOLL  ET  AL.  V.  DOHBRTY  BT  AL. 

An  affidavit  made  to  snpply  certain  allei^ed  omissioiiB  of  matter  from  the  record, 
which  should  appear  therein,  if  it  exists  in  fact,  will  not  be  stricken  from  the 
files,  on  motion  therefor,  if  the  facts,  as  alleged  in  said  affidavit  are  not  denied. 

Distance  from  the  local  office,  character  of  the  conntry,  and  season  of  the  year,  may 
be  properly  considered  iu  determining  whether  a  homestead  preliminary  affidavit 
may  be  made  before  a  United  States  Conrt  Commissioner  in  the  county  where 
the  land  lies. 

A  declaration  of  intention  to  become  a  citizen  is  not  invalid,  because  made  before 
a  deputy  clerk  of  a  court  of  record,  if  such  deputy  was  acting  for,  and  in  the 
name  of  the  clerk  of  said  court. 

Notices  defining  the  extent  of  a  settlement  claim  posted  on  sub-divisions  thereof 
outside  of  the  technical  quarter  section  on  which  the  improvemeuts  are  placed 
will  protect  such  claim  as  against  subsequent  settlers. 

The  preferred  right  to  enter  forfeited  railroad  lands,  accorded  under  section  2,  act 
of  fcJeptember  29, 1890,  as  amended  by  the  act  of  February  18, 1891,  begins  to  run 
from  the  date  when  final  instructions  are  issued  authorizing  applications  to  be 
made  for  such  lauds. 

A  declaration  of  intention  to  become  a  citizen  filed  by  a  settler  relates  back  to  the 
date  of  his  settlement  in  the  absence  of  any  intervening  adverse  claim. 

In  the  case  of  settlements  on  land  that  is  treated  as  in  reservation  by  the  Depart- 
ment, when  under  the  law  it  was  open  to  settlement,  the  rights  of  claimants 
sbonld  be  determined  on  the  priority  and  good  faith  of  their  respective  nettle- 
ments,  and  their  compliance  with  law  in  placing  their  claims  of  record  after  the 
land  is  declared  open  to  entry  by  the  Department. 

Cases  arising  between  different  parties  and  involving  different  tracts  of  land  should 
not  be  considered  together,  and  so  transmitted  to  the  Department  on  appeal. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  November 
(W.  V.  D.)  23,  1897.  (C.  J.  W.) 

The  following  applications  to  make  homestead  entries  for  lands  in 
Sec.  33,  T.  49  N.,  B.  10  W.,  in  Ashland  land  district,  Wisconsin,  appear 
to  have  been  received  by  mail  at  the  local  office  prior  to  nine  o'clock 
A.  M.,  November  2,  1891 : 

That  of  Gus  Johnson  for  the  N.  ^  of  the  NB.  \  and  the  N.  ^  of  the 
NW.  i;  that  of  John  O.  Smith  for  the  SE.  J  of  the  NW.  J,  the  NE.  \  of 
the  SW.  J  and  the  W.  J  of  the  SE.  J;  that  of  Charles  R.  Hoar  for  the  S. 
i  of  the  N  W.  4,  and  N.  J  of  the  SW.  \ ;  that  of  John  Doherty  for  the  S. 
i  of  the  FE.  J,  the  SE.  \  of  the  NW.  J  and  the  NE.  \  of  the  SW.  J; 
that  of  William  H.  Smith  for  the  SW.  J;  that  of  Alfred  Hartley  for 
the  NW.  \. 
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The  application  of  John  Doherty  alleged  settlement  and  his  applica- 
tion was  allowed  the  same  date,  and  his  entry,  No.  2519,  pla^jed  of  record. 

All  the  applications,  except  that  of  Doherty,  were  rejected  because 
of  conflict. 

On  November  3, 1891,  Edmund  Geary  appeared  in  person  and  applied 
to  enter  the  SW.  i  NW.  i,  NW.  i  S W.  J,  and  the  S.  i  of  the  SW.  J,  of 
the  same  section,  township  and  range.  This  application  was  also 
rejected  for  conflict. 

Subsequently,  Gus  Johnson,  W,  H.  Smith,  Alfred  Hartley,  Charles 
B.  Hoar  and  John  O.  Smith  flled  supplemental  affidavits,  alleging  set- 
tlement on  or  prior  to  November  2, 1891;  whereupon  citation  issued 
summoning  the  parties  to  a  hearing  before  the  local  officers  on  July  25, 
1892.  At  the  hearing  Johnson's  application  was  allowed  and  his  entry 
No.  3030  placed  of  record  upon  filing  the  relinquishment  of  John  Dris- 
coll,  Vrho  had  applied  for  the  same  tract. 

July  19, 1892,  Edmund  Geary  was  permitted  to  make  homestead  entry 
No.  3023,  under  his  application. 

The  parties  whose  applications  were  rejected  appealed  to  your  office, 
and,  on  April  11,  1893,  by  letter  ("H'')  of  that  date,  your  office  held 
that  the  parties  were  not  properly  notified  of  the  rejection  of  their 
applications  and  of  the  time  of  hearing,  and  that  the  local  officers  had 
no  jurisdiction  to  act  upon  and  adjudicate  their  conflicting  claims,  and 
the  case  was  remanded  for  proper  hearing,  after  notice  to  all  parties. 

In  accordance  with  instructions,  notice  issued  for  a  hearing  on  July 
26,  1893,  at  which  time  all  parties  in  interest  appeared,  in  person  and 
by  attorney,  and  trial  was  duly  had. 

After  Hartley  and  William  H.  Smith  had  submitted  their  testimony, 
their  applications  were  dismissed,  on  motion,  on  account  of  their  failure 
to  reside  upon,  improve  or  cultivate  the  land  applied  for  by  them, 
respectively,  since  the  date  of  settlement,  November  2, 1891. 

On  December  5, 1893,  the  local  officers  rendered  their  decision,  in  which 
they  re-affirmed  their  action  in  dismissing  the  applications  of  Hartley 
and  William  H.  Smith.  They  also  found  that  Geary,  Hoar,  John  O. 
Smith,  and  Doherty  made  settlement  on  lands  respectively  claimed  by 
them  between  midnight  and  nine  o'clock  A.  M.  of  November  2,  1891, 
and  that  each  had  made  valuable  improvements  and  maintained  legal 
residence  on  the  land  since  settlement  thereon.  As  to  Geary  it  was 
found  that  he  lived  upon  the  land  prior  to  November  2, 1891,  and  that 
he  i)erformed  acts  of  settlement  on  the  SW.  ^,  and  from  date  of  settle- 
ment to  that  of  hearing  had  maintained  residence  upon  it,  but  that  his 
acts  of  settlement  only  extended  to  lands  claimed  by  him  in  said  quar- 
ter; that  Hoar,  on  November  2, 1891,  settled  on  the  S.  i  of  the  NW,  J, 
and  that  his  settlement  extended  only  to  lands  claimed  by  him  in  said 
quarter;  that  John  O.  Smith  was  residing  on  the  NE.  J  of  the  SW.  J 
prior  to  November  2, 1891,  and  before  nine  o'clock  A.  M.  of  that  day 
made  a  new  settlement  thereon  and  marked  the  SE.  ^  of  the  NW.  ^,  but 
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that  Hoar  had  settled  upon  the  NW.  ^  prior  to  Smith's  settlement  on  the 
SB.  ;|  of  the  NW.  ^;  that  DohertyyOn  November  2, 1891,  settled  on  the 
S.  i  of  the  NE.  ^  and  that  his  settlement  extended  only  to  lands  claimed 
by  him  in  that  quarter.  It  was  fonnd  that  each  of  the  parties  named 
had  acted  in  good  faith  as  to  residence  and  improvements.  They  recom- 
mended that  the  entry  of  Gas  Johnson  be  sustained;  that  the  home- 
stead entry  of  John  Doherty,  for  the  S.  ^  of  the  NE.  i,  the  SE.  i  of  the 
NW.  i  and  the  NE.  i  of  the  SW.  i,  be  canceled  as  to  the  SE.  i  of  the 
NW.  i  and  the  NE.  ^  of  the  SW.  };  that  the  homestead  entry  of 
Edmnnd  Geary  for  the  S.  J  of  the  SW.  J,  the  N  W.  J  of  the  S  W.  J  and 
the  SW.  i  of  the  NW.  i  be  canceled  as  to  the  SW.  J  of  the  NW.  J;  that 
Charles  B.  Hoar  be  allowed  to  enter  the  S.  ^  of  the  NW.  ^,  and  John 
O.  Smith  be  allowed  to  enter  the  W.  ^  of  the  SE.  i  and  the  NE.  i  of  the 
SW.i. 

All  parties  were  duly  notified  of  the  decision,  and  Hoar,  Gear^  and 
John  O.  Smith  filed  appeals. 

On  February  14, 1894,  Doherty  filed  appeal  out  of  time,  giving  as  a 
reason  for  the  delay  the  serious  illness  of  his  attorney. 

On  February  26, 1894,  your  office  considered  the  several  appeals,  and 
passed  ui>on  the  case.  The  decision  of  the  local  officers,  in  the  rejection 
of  the  applications  of  Hartley  and  William  H.  Smith,  was  affirmed  and 
made  final.  Their  reoommendation  that  Johnson's  entry  as  to  N.  ^  of 
the  NW.  i  and  the  N.  i  of  the  NE.  |  remain  intact  was  affirmed  and 
declared  final.  Your  office  considered  the  appeal  of  Doherty  with  the 
other  appeals  filed,  and  affirmed  the  decision  of  the  local  officers. 

From  this  decision  John  O.  Smith,  Geary,  Hoar  and  Doherty 
appealed. 

On  May  23,  1896,  the  case  came  before  the  Department  on  said 
a])peals.  It  was  then  found  that  the  lands  in  question  were  included 
within  the  forfeiture  declared  by  the  act  of  September  29, 1890  (26 
Stat.,  496),  following  the  rule  laid  down  in  the  case  of  Wisconsin  Cen- 
tral Railroad  v.  Forsythe  (159  U.  S.,  46),  and  that  your  office  and  the 
Department  had  erred  in  treating  them  as  in  reservation  for  indemnity 
purposes  on  account  of  the  grant  to  the  Chicago,  St.  Paul,  Minneapolis 
and  Omaha  Kailroad,  Bayfield  Branch,  under  the  act  of  June  3, 1856. 
It  was  found  that  it  was  error  to  treat  said  lands  as  x>art  of  the  surplus 
Omaha  lands,  and  consequently  error  to  exclude  from  consideration  the 
rights  of  the  several  parties  under  claimed  acts  of  settlement  performed 
prior  to  November  2,  1891.  The  case  was  accordingly  remanded  to 
your  office  for  further  consideration  and  the  adjudication  of  the  rights 
of  the  parties  under  the  act  of  September  29, 1890.  (Letter  press  copy 
No.  333,  p.  439.) 

After  the  return  of  the  record  to  your  office,  counsel  representing 
Hoar,  Geary  and  Smith,  it  seems,  filed  briefs,  in  which  new  questions 
were  presented  for  your  consideration.  On  December  21, 1896,  your 
office,  by  letter  (<'H")  of  said  date,  readjudicated  said  caseyfrom  which 
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decision  all  parties  have  appealed.  May  14, 1897,  oral  argament  was 
heard  in  this  case  in  connection  with  the  case  of  Tubbs  and  Miles  v. 
Hart. 

Oonnsel  for  Geary  appended  to  their  brief  an  affidavit  from  Geary 
and  certain  exhibits,  the  purpose  of  which  is  to  cnre  the  omission  of 
the  local  office  to  present  the  facts  therein  appearing  as  record  facts. 
Oonnsel  for  Hoar  has  maved  to  strike  said  affidavit  and  exhibits  from 
the  files  and  return  them  to  the  attorneys  filing  them  under  rule  72  of 
practice. 

Without  considering  their  value  as  evidence  at  this  time,  it  is  appar- 
ent that  they  refer  to  matters  which,  under  the  rules,  the  record  should 
show,  if  they  exist  in  fact,  and  being  alleged,  further  report  from  the 
local  officers  would  be  required,  if  they  were  disputed.  Said  motion  to 
strike  is  made  without  denial  of  the  facts  alleged,  and  is  overruled. 

Your  office  ordered,  in  the  event  of  your  decison  becoming  final,  that 
Doherty's  entry  be  canceled  as  to  the  NB.  J  of  the  S W.  J  for  conflict 
with  the  prior  right  of  John  O.  Smith,  and  as  to  the  SE.  J  of  the  N  W.  J 
for  conflict  with  the  prior  right  of  Hoar  j  that  Geary's  entry  be  canceled 
as  to  the  S W.  J  of  the  NW.  J  for  conflict  with  the  prior  right  of  Hoar, 
and  that  Hoar  be  permitted  to  enter  the  S.  i  of  the  N W.  ij  and  John  O. 
Smith  permitted  to  enter  the  NE.  J  of  the  SW.  J  and  the  W.  i  of  the 
SE.  i. 

As  each  of  the  parties  relies  to  some  extent  upon  his  settlement  right, 
it  is  necessary  to.  look  to  his  acts  of  settlement  as  disclosed  by  the 
record. 

Certain  objections  are  urged  to  the  allowance  of  Smith's  application, 
all  of  which  were  overruled  by  your  office,  and  it  is  insisted  that  they 
should  have  been  sustained.  The  first  insistence  is,  that  his  name  is 
John  O.  Johnson,  instead  of  Smith.  In  reference  to  this  matter,  Smith 
stated  on  oath  that  in  his  native  country,  Sweden,  it  was  customary  for 
young  men  to  adopt  what  name  they  pleased;  that  he  adopted  that  of 
Smith  in  Sweden,  and  retained  it  when  he  came  to  this  country.  Ko 
fraud  is  suggested  in  connection  with  this  change  of  name,  nor  does  it 
appear  that  any  one  has  been  imposed  upon  by  or  suffered  injury  from 
it.  Your  office  properly  overruled  this  objection.  The  second  objec- 
tion is,  that  his  application  was  illegal,  because  made  before  a  United 
States  Commissioner  and  not  before  the  local  office;  and,  third,  that  it 
was  not  made  within  three  months  from  date  of  settlement. 

These  may  be  considered  together.  The  affidavit  accompanying 
Smith's  application,  dated  October  31, 1891,  is  executed  before  a  United 
States  court  commissioner,  in  Douglass  county,  wherein  the  land  lies, 
and  at  such  distance  from  the  land  office  (the  character  of  the  country 
being  considered  and  the  season  of  the  year)  that  it  must  he  held  to  be 
valid  under  the  act  of  May  26,  1890  (26  Stat.,  121).  It  was  filed  Novem- 
ber  2, 1891,  and  within  three  months  from  the  date  of  Smith's  settlement, 
August  15, 1891.    Your  office  properly  overruled  these  objections. 
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It  is  farther  urged  that  Smith  is  not  qaalitted  in  the  matter  of  citi- 
zenship. The  declaration  of  his  intention  to  become  a  citizen  was  made 
August  13, 1891,  before  a  deputy  clerk  of  the  district  court  of  the  county 
of  St.  Louis,  State  of  Minnesota,  and  it  is  urged  that  such  declaration 
could  not  be  made  before  a  deputy  clerk.  Section  2165  of  the  Revised 
Statutes  originally  provided  that  such  declarations  could  be  made  before 
certain  courts  includiug  '^a  court  of  record  of  any  of  the  States  having 
common  law  jurisdiction."  The  act  of  February  1, 1876  (19  Stat.,  2) 
directed  that  such  declaration  could  be  made  before  the  clerk  of  any  of 
the  courts  named  in  Section  21G5. 

Section  859,  Statutes  of  Minnesota  (1894),  authorizes  and  emjiowers 
deputy  clerks  to  ^^  perform  all  the  duties  pertaining  to  the  officeof  clerk  of 
district  courts."  The  declaration  of  intention  of  Smith,  while  actually 
made  before  a  deputy  clerk,  shows  that  the  deputy  was  acting  for,  and 
in  the  name  of  the  clerk.  This  being  true,  the  act  of  the  deputy  was 
the  act  of  the  clerk  and  the  declaration  was  in  contemplation  of  law 
made  before  the  clerk. 

It  may  be  said,  then,  from  the  record,  that  Smith  settled  on  the  NE. } 
of  the  S  W.  ^  about  August  15, 1891,  and  built  a  house  and  established 
residence  thereon,  and  applied  to  make  entry  within  three*  months  from 
the  date  of  his  settlement;  that  at  the  time  of  settlement  he  marked 
his  claim  to  the  SE.  ^  of  the  N  W.  |  by  putting  up  a  piece  of  board  on  a 
tree,  with  description  of  his  claim  on  it.  This  was  put  at  the  southeast 
corner  of  the  NW.  ^.  The  southwest  corner  of  this  forty  was  marked 
in  same  way,  and  notice  of  the  same  kind  was  put  over  his  door  and  on 
the  8.  i  post.    On  November  2, 1891,  these  notices  were  up  and  renewed. 

Hoar  settled  on  the  SW.  J  of  the  N  W.  J,  on  November  2, 1891,  for  the 
first  time.  He  does  not  deny  knowledge  of  Smith's  notice  of  his  claim 
to  the  SE.  ^  of  the  K W.  i,  and  the  record  indicates  that  he  must  have 
had  knowledge  of  it.  Under  the  rule  laid  down  in  the  case  of  Sweet 
V.  Doyle  et  ah  (17  L.  D.,  197),  and  again  in  Smith  v,  Johnson  et  al,  (id., 
454),  Hoar  would  be  bound  to  take  notice  of  this  claim,  and  Smith's 
right  to  the  SE.  ^  of  the  NW.  J  would  be  superior  to  his.  Hoar's  delay 
and  negligence  in  establishing  residence  for  nearly  nine  months  after 
settlement  throw  distrust  upon  his  good  faith  and  contrast  unfavorably 
with  Smith's  continued  efforts  both  to  comply  with  the  law  as  to  resi- 
dence and  to  make  known  the  boundaries  of  his  claim. 

It  is  insisted  that  Geary  has  the  oldest  settlement  of  any  of  the  par- 
ties, and  that  he  has  made  good  his  claim  to  the  whole  tract  claimed  by 
him  in  two  ways.  He  was  living  on  the  SW,  J  of  the  S W.  J  on  Novem- 
ber 2, 1891,  and  had  been  since  some  time  in  1889,  and  in  June,  1891,  he 
had  marked  the  corners  of  the  SW.  J  of  the  NW.  J,  giving  a  description 
of  his  whole  claim,  and  Hoar  must  have  had  notice  of  this  claim;  and, 
further,  that  by  the  2d  section  of  the  act  of  September  29, 1890  (26  Stat., 
490),  as  amended  by  the  act  of  February  18, 1891  (26  Stat.,  764),  he  had 
a  preference  right  of  entry,  and  for  that  reason,  also^  his  daim  is 
superior  to  that  of  Hoar. 
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This  last  contention  mnst  depend  upon  tbe  period  wlien  the  six 
mouths  allowed  settlers  on  tliese  particular  forfeited  lands  began  to 
run.  The  act  seems  to  be  general  in  its  terms,  applying  to  all  forfeited 
lands.  As  to  these  particular  lands,  it  was  not  until  November  2, 1891, 
that  final  instructions  became  effective  authorizing  applications  to  be 
received  for  them.  (Newell  v,  Hussey,  17  L.  D.,  369.)  It  would  seem, 
therefore,  that  if  these  instructions  come  within  the  purview  of  the  act 
referred  to,  settlers  would  have  six  months  from  date  they  became 
effective  within  which  to  exercise  their  preference  right  of  entry.  The 
actual  notice  given  by  Geary's  settlement  and  by  his  written  description 
of  the  lands  embraced  in  his  claim  and  his  subsequent  application,  filed 
within  less  than  six  months  from  the  time  when  such  application  would 
be  received,  are  sufficient  reasons  to  conclude  that  his  rights  are  supe- 
rior to  those  of  Hoar,  unless  there  is  some  fatal  defect  in  his  claim. 
Counsel  for  Hoar  insist  that  such  defect  exists  in  his  naturalization 
papers.  His  declaration  of  intention  to  become  a  citizen,  a  certified 
copy  of  which  is  a  part  of  the  record,  appears  to  have  been  filed  in  the 
district  court  of  St.  Louis  county,  Minnesota,  and  sworn  to  before  S.  E. 
Pearshey,  deputy  clerk,  on  the  11th  day  of  April,  1891.  The  contention 
is  that  the  forfeiture  act  only  confers  a  preference  right  upon  such 
settlers  as  were  at  that  date  citizens  and  qualified,  and  the  case  of 
Hamilton  v.  Greenhoot  et  al.  (22  L.  D.,  3G0),  is  cited  in  support  of  the 
contention. 

The  principle  that  an  alien  can  acquire  no  right  to  public  land  before 
declaration  of  intention  to  become  a  citizen  is  well  settled;  but  it  seems 
to  be  equally  well  settled  that,  upon  filing  such  declaration  by  a  settler, 
it  will  relate  back  to  the  settlement,  if  there  is  no  intervening  adverse 
claim.  Jacob  H.  Edens  (7  L.  D.,  229).  If  Hoar  had  been  a  settler  or 
claimant  at  the  date,  April  11, 1891,  when  Geary  filed  his  declaration, 
his  contention  would  be  sound^  but  he  predicated  no  claim  until  Novem- 
ber thereafter,  nor  did  any  one  else,  adverse  to  Geary. 

The  fact  that  the  Department  was  treating  the  land  in  question  as  in 
reservation,  when  in  law  it  was  open  to  settlement,  renders  the  provi- 
sions of  the  act  of  May  14,  1880  (21  Stat.,  140),  in  reference  to  the  time 
within  which  application  to  enter  must  be  made  after  settlement,  inap- 
plicable as  amongst  settlers  whose  rights  were  predicated  during  the 
period  when,  under  departmental  instructions,  applications  could  not 
be  received.  It  would  be  manifestly  inequitable  to  forfeit  the  rights  of 
settlers  because  they  did  not  apply  to  enter  during  the  period  when  the 
land  was  being  held  as  in  reservation  by  the  Department  and  at  the 
instance  of  parties  who  presented  no  application  during  said  period. 
Under  such  circumstances,  the  rights  of  claimants  should  be  determined 
by  reference  to  the  priority  and  good  faith  of  their  respective  settle- 
ments and  their  compliance  with  law  in  placing  their  claims  of  record 
after  the  land  was  by  the  Department  declared  open  to  entry. 
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In  tbe  case  of  Hazard  v.  Swain  (14  L.  D.,  230),  it  was  held: 

That  a  pre-oniption  settler  on  land  reserved  for  railroad  purposes  is  entitled  to 
thret)  months  from  the  date  of  the  restoration  of  the  land  to  the  pnblic  domain  within 
which  to  file  declaratory  statement  and  protect  his  rights  as  against  a  subsequent 
settler. 

An  entry  erroneously  and  inadvertently  allowed  reserves  the  land 
from  other  entry  nntil  the  erroneous  entry  is  canceled,  aod  a  depart- 
mental order  of  withdrawal,  although  erroneous,  should  at  least  have 
as  much  force  as  an  erroneous  entry. 

It  appears  that  under  the  record,  and  this  view  of  the  law,  Hoar's 
application  should  be  rejected  as  to  the  SW.  ^  of  the  N  W.  |  on  account 
of  Geary's  prior  and  superior  right,  and  as  to  the  8E.  i  of  the  N  W.  J 
on  account  of  the  prior  and  superior  right  of  John  O.  Smith,  and  that 
Geary's  entry  should  beheld  intact,  aud  that  John  O.  Smitli  be  allowed 
to  make  entry  for  the  land  applied  for  by  him,  including  the  SB.  4  of 
the  N  W.  J.    It  is  so  ordered. 

Your  office  decision  will  stand  as  between  Doherty  and  Hoar,  but  is 
modified  to  conform  hereto. 

A  concise  statement  of  the  matters  covered  by  this  decision  was  ren- 
dered unnecessarily  difficult  because  of  the  failure  of  your  office  to 
observe  the  rule  of  the  Department,  which  forbids  the  grouping  of  dif- 
ferent {parties  and  tracts  in  one  case.  Tour  attention  is  again  directed 
to  the  rule  which  forbids  the  consideration  together  of  di£ferent  ca^s 
involving  more  than  one  tract.  The  rule  is  clearly  stated  in  the  cases 
of  Henry  St.  George  L.  Hopkins  (10  L.  D.,  472),  and  of  Holmes  O. 
Patrick  et  aL  (14  L.  D.,  271).  Compliance  with  the  rule  has  been  waived 
in  this  case  to  avoid  the  delay  which  would  have  ensued  by  returning 
the  record  to  your  office  without  action,  but  the  future  observance  of 
this  rule  in  sending  up  cases  from  your  office,  on  appeal  to  the  Depart- 
ment, is  required. 

INDIAN  LANI>Ji^-ALIX)TTED  liANBS-ACT  OF  MABCH  8,  1808. 

Miami  Indians. 

The  provision  in  the  act  of  March  3,  1893,  that  the  United  States  district  attorney 
shall  represent  ''allotted  Indians''  in  all  suits  at  law  or  in  eqoity,  can  only  be 
applioable  where  the  United  States  retains  and  exercises  control  oyer  the  allotted 
lands,  or  where  the  individual  still  maintains  his  tribal  relation  and  therefore 
remains  under  the  care  and  protection  of  the  government. 

Assistant  Attorney -General  Van  Devanter  to  the  Secretary  of  the  Interior, 

November  23,  1897.  (W.  C.  P.) 

Under  date  of  March  30, 1897,  the  Commissioner  of  Indian  Affairs 
reported  upon  a  communication  in  behalf  of  the  Miami  Indians  of 
Indiana,  in  reference  to  the  recovery  of  money  paid  for  taxes  claimed 
to  have  been  unlawfully  levied  by  the  State  of  Indiana  upon  the  lands 
of  these  Indians,  and  said  report  has  been  referred  to  me  for  an  opinion. 

The  letter  in  behalf  of  said  Indians  is  signed  by  Oamillus  Bundy, 
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and  after  reciting  that  taxes  were  levied  and  collected  for  a  nnmber  of 
years,  and  that  heretofore  the  matter  was  submitted  to  the  Attorney- 
General  of  the  United  States,  with  reqaest  for  the  institution  of  pro- 
ceedings by  the  United  States  in  behalf  of  the  Indians,  which  request 
was  declined  for  lack  of  funds  available  for  such  purpose,  it  is  said : 

I  write  now  to  state  that  if  the  United  States  anthorities  will  permit  the  neces- 
sary action  in  its  own  name  on  behalf  of  the  Indians,  members  of  the  tribe  are  now 
in  position  to  bear  the  necessary  expenses  of  any  litigation  directed  to  the  recovery 
of  the  snm  paid  as  taxes,  and  also  to  employ  an  attorney  to  assist  in  the  preparation 
and  management  of  the  suit,  or,  if  desired,  to  take  active  charge  thereof. 

I  have  therefore  to  request  from  yonr  Department,  and  from  the  Attorney-General 
through  yon,  in  behalf  of  these  Indians  an  opinion  upon  the  following  points, 
namely:  The  right  of  the  Mi  amis  to  recover,  the  proceedings  necessary,  and  the 
court  in  which  they  should  be  instituted. 

In  his  report  the  Commissioner  of  Indian  Affairs  recites  quite  fully 
the  various  treaties  between  the  United  States  and  these  Indians  under 
which  the  title  by  which  they  hold  their  lands  and  their  present  rela- 
tionship to  the  government  are  to  be  determined,  and  he  also  refers  to 
the  various  decisions  of  the  State  courts  having  relation  to  these  ques- 
tions. After  expressing  the  opinion  that  taxes  have  been  unlawfully 
collected  from  these  people,  he  says: 

But  the  first  question  to  be  determined  now,  and  one  upon  which  I  ask  to  be 
advised  by  the  Department,  is  whether  the  owners  of  these  lands  should  institute 
the  necessary  proceedings  themselves,  or  whether  the  federal  government  should  do 
so  for  them. 

He  further  says  that  if  the  question  were  one  of  governmental  policy 
only,  he  would  assert  that  the  condition  of  these  people  is  such  as  to 
make  further  calls  upon  the  paternal  care  of  the  government  unwar- 
ranted, but  that  another  question  is  brought  in  by  reason  of  a  provi- 
sion in  the  act  of  March  3, 1893  (27  Stat.,  631),  which  reads  as  follows: 

In  all  States  and  Territories  where  there  are  reservations  or  allotted  Indians  the 
United  States  District  Attorney  shall  represent  them  in  aU  snits  at  law  and  in 
oqnity. 

These  Indians  hold  title  to  their  respective  lands  by  virtue  of  several 
treaties  made  long  before  the  system  of  dividing  lands  i)er  capita  among 
the  Indians  had  crystallized  in  the  act  of  February  8, 1887  (24  Stat., 
388),  commonly  designated  as  the  general  allotment  act. 

By  the  treaty  of  October  6,  1818  (7  Stat.,  189),  the  Miami  Indians 
ceded  to  the  United  States  a  large  tract  of  country,  and  by  article  3 
thereof  the  United  States  agreed  "  to  grant  by  patent  in  fee  simple''  to 
Jean  Bapt.  Bichardville,  principal  chief,  various  tracts,  and  further 
agreed  to  grant  to  each  of  several  other  persons  named,  and  their  heirs, 
certain  tracts.    Article  6  of  said  treaty  reads  as  follows: 

The  several  tracts  of  land  which,  by  the  third  article  of  this  treaty,  the  United 
States  have  enj^aged  to  grant  to  the  persons  therein  mentioned^  except  the  tracts  to 
be  granted  to  Jean  Bapt.  Richard ville,  shall  never  be  transferred  by  the  said  per- 
sons 01  their  heirs,  without  the  approbation  of  the  President  of  the  United  States. 
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By  tfae  treaty  of  October  23, 1826  (7  Stat,  300),  these  Indians  ceded 
to  the  United  States  all  their  lands  in  Indiana  north  and  west  of  tfae 
Wabash  and  Miami  rivers.  It  was  provided  that  certain  small  reser- 
vations should  be  made,  and  grants  were  made  to  individuals  by  article 
3,  which  reads  as  follows: 

There  shall  be  granted  to  each  of  the  persons  named  in  the  schednle  hereunto 
annexed,  and  to  their  heirH,  the  tracts  of  land  therein  designated ;  bnt  the  land  so 
granted  shall  never  be  conveyed  without  the  consent  of  the  President  of  the  United 
States. 

By  the  treaty  of  October  23,  1834,  as  amended  by  the  United  States 
Senate  and  accepted  by  the  Indians  November  10, 1837  (7  Stat.,  463), 
certain  lands,  being  parts  of  reservations  theretofore  made  for  these 
Indians,  were  ceded  to  the  United  States,  and  it  was  agreed  that  from 
the  cession  thus  made  there  should  <*  be  granted  to  each  of  the  persons 
named  in  the  schedule  hereunto  annexed,  and  to  their  heirs  and  assigns, 
by  patent  from  the  President  of  the  United  States,  the  lands  therein 
named.''  It  was  further  agreed  that  a  patent  in  fee  simple  should  issue 
to  John  B.  Bichardville  for  a  reserve  of  ten  sections  at  the  Forks  of  the 
Wabash,  made  by  the  treaty  of  October  23,  1826,  and  also  that  patents 
in  fee  simple  should  issue  to  various  other  persons  named  for  tracts 
granted  them  by  former  treaties. 

By  the  treaty  of  November  6, 1838  (7  Stat.,  569),  other  land  was  ceded 
to  the  United  States,  from  which  cession  there  was  reserved  for  the 
band  of  Ma-to  sin-ia  a  tract  described  by  metes  and  bounds,  and  sup- 
posed to  contain  ten  square  miles.  It  was  agreed  that  the  United 
States  patent  to  Beaver  live  sections  of  land,  and  to  Chapine  one  sec- 
tion of  land,  reserved  to  them  respectively  by  the  treaty  of  1826,  and 
further  by  article  12  as  follows : 

The  United  States  agree  to  grant  hy  patent  to  each  of  the  Miami  named  in  the 
schedule  hereunto  annexed,  the  tracts  of  land  therein  respectively  designated. 

In  this  treaty  the  removal  of  the  Miami  tribe  to  the  west  of  the  Mis- 
sissippi River  was  first  mentioned,  and  provision  was  made  for  the 
expenses  of  a  deputation  of  said  Indians  to  explore  the  country  to  be 
assigned  to  them. 

By  the  treaty  of  November  28, 1840  (7  Stat.,  582),  the  Miami  Indians 
ceded  to  the  United  States  a  tract  of  land  described  as  "  being  all  their 
remaining  lands  in  Indiana,''  it  being  stipulated  that  there  should  be 
granted  and  reserved  to  John  B.  Bichardville,  principal  chief,  seven 
sections  from  the  land  therein  ceded,  to  be  conveyed  to  hfm  by  patent 
from  the  United  States,  and  also  in  like  manner  one  section  to  Francis 
Lafountain.  It  was  further  agreed  that  the  United  States  should  con- 
vey by  patent  to  Meshing-go-me-sia,  son  of  Ma-tosin-ia,  the  tract  of 
laud  reserved  by  the  treaty  of  November  6, 1838,  to  the  band  of  Ma-to- 
sin-ia, to  be  held  in  trust  by  said  Meshinggo  mesia  for  his  band,  the 
proceeds  thereof,  when  alienated,  to  be  equally  distributed  to  said  band 
under  the  direction  of  the  President.    It  was  also  provided  that  the 
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Miami  tribe  should  remove  to  the  country  assigned  to  them  west  of  the 
Mississippi  river  within  five  years.  It  had  been  stipulated  in  the  treaty 
of  November  6, 1838,  that  John  B.  Eichardville  and  family  should  remain 
in  Indiana  when  the  tribe  should  emigrate  to  the  country  assigned  to 
them  in  the  west,  and  the  same  provision  was  extended  to  Me-shiug- 
go-me-sia,  and  to  his  brothers,  by  said  treaty  of  1840. 

The  Miamis  removed  to  the  west  in  1846,  and  a  further  treaty  was 
negotiated  with  them  in  1854  (10  Stat.,  1093).  This  treaty  related  par- 
ticularly to  the  cession  of  a  part  of  the  western  reservation  and  the 
division  of  the  residue,  but  the  distribution  of  fands  arising  under 
former  treaties  was  also  provided  for.  In  this  latter  provision  those  of 
the  tribe  remaining  in  Indiana  and  designated  as  the  ^'  Miami  Indians 
of  Indiana"  were  interested,  and  were  represented  at  the  negotiations 
by  their  own  delegates. 

By  the  act  approved  June  1, 1872  (17  Stat.,  213),  the  Secretary  of  the 
Interior  was  authorized  and  directed  to  cause  partition  to  be  made  of 
the  tract  reserved  for  the  band  of  Me-shing-go-me-sia  by  the  treaty  of 
1840,  per  capita,  share  and  share  alike  in  value,  to  the  survivors  of  said 
band  and  their  descendants.  It  was  further  provided  that  patents 
should  be  issued  conveying  in  fee  to  each  the  tract  set  apart  to  him, 
that  the  lands  should  not  be  subject  to  levy,  sale,  forfeiture  or  mort- 
gage, nor  to  lease  for  longer  than  three  years  at  one  time,  prior  to  Jan- 
uary 1, 1881,  that  they  should  not  be  disi)osed  of,  contracted  or  sold  by 
the  owners  prior  to  said  date,  and  that  the  members  of  said  band  and 
their  descendants  should  become  citizens  of  the  United  States  on  Jan- 
uary 1, 1881. 

It  will  be  noticed  that  after  the  treaty  of  1826  no  inhibition  against 
alienation  was  provided  in  connection  with  the  specific  grants,  except 
in  the  case  of  that  for  the  band  of  Mato-uin-ia,  and  that  was  removed 
by  the  act  of  June  1,  1872,  supra.  The  tendency  was  to  restrict  the 
inhibition  and  to  confer  upon  the  grantees  a  title  in  fee,  without  condi- 
tion as  to  alienation;  that  is,  to  invest  them  with  unconditional,  indi- 
vidual ownership.  While  the  fact  that  an  Indian  may  hold  land  as  an 
individual  and  without  restriction  as  to  alienation  does  not  determine 
the  liability  of  such  land  to  taxation,  nor  the  status  of  such  Indian  in 
relation  to  the  government,  yet  it  is  a  fact  to  be  taken  into  considera- 
tion in  determining  his  status. 

The  act  of  Congress  of  March  3,  1893  (27  Stat.,  612-631),  under  which 
the  question  now  presented  arises,  provides  as  follows : 

In  all  States  aud  Territories  where  there  are  reservations  or  allotted  Indians  the 
United  States  District  Attorney  shall  represent  them  in  all  salts  at  law  and  in 
equity. 

The  status  of  the  Indian  as  to  citizenship  does  not  of  itself  deter- 
mine whether  he  comes  within  the  i)rovision  of  this  enactment,  because 
Indians  to  whom  allotments  have  been  made  are  citizens  of  the  United 
States.    The  act  of  February  8, 1887  (24  Stat.,  388),  after  authorizing 
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the  allotment  of  land  in  severalty  in  the  discretion  of  the  President, 
provides  as  follows: 

and  every  Indian  bom  within  the  territorial  limits  of  the  United  States,  to  whom 
allotments  shall  have  been  made  nuder  the  provisions  of  this  act,  or  ander  any  other 
law  or  treaty,  and  every  Indian  born  within  the  territorial  limits  of  the  United 
States  who  has  voluntarily  taken  up,  within  said  limits,  his  residence  separate)  and 
apart  from  any  tribe  of  Indians  therein,  and  has  adopted  the  habits  of  civilized  life, 
is  hereby  declared  to  be  a  citizen  of  the  United  States,  and  is  entitled  to  all  the  rights, 
privileges  and  immunities  of  such  citizens,  whether  such  Indian  has  been  or  not  by 
birth  or  otherwise,  a  member  of  any  tribe  of  Indians  within  the  territorial  limits  of 
the  United  States,  without  in  any  manner  impairing  or  otherwise  affecting  the  right 
of  any  such  Indian  to  tribal  or  other  property. 

The  provision  of  the  act  of  March  3,  1893,  quoted  hereinbefore,  is 
fonnd  in  a  paragraph  appropriating  money  to  enable  the  Secretary  of 
the  Interior,  in  his  discretion, 

to  pay  the  legal  costs  incurred  by  Indians  in  contests  initiated  by  or  against  them, 
to  any  entry,  filing  or  other  claims,  under  the  laws  of  Congress  relating  to  public 
lands,  for  any  sufficient  cause  affecting  the  legality  or  validity  of  the  entry,  filing 
or  claim. 

It  might  be  argned  from  the  connection  in  which  the  provision  is 
fonnd  that  it  was  intended  that  the  Indian  should  be  represented  in 
only  such  actions  as  arise  under  the  laws  relating  to  the  public  lands; 
but  this  would  be  a  narrow,  if  not  a  strained,  construction  of  the  lan- 
guage used.  The  language  is  broad  and  comprehensive  enough  to 
include  all  actions  to  which  an  Indian  coming  within  its  terms  is  a 
party,  and  under  the  rule  that  laws  relating  to  the -Indians  are  to  be 
liberally  construed  in  their  favor,  this  provision  should  be  held  to 
include  all  such  actions. 

There  are  no  Indian  reservations  in  the  State  of  Indiana,  and  hence 
if  these  Indians  are  to  be  treated  as  entitled  to  the  services  of  the 
United  States  District  Attorney,  it  must  be  because  they  come  under 
the  head  of  '^allotted  Indians."  While  an  Indian  who  has  received  an 
allotment  of  land  might  ever  afterwards  be  properly  described  as  an 
^^ allotted  Indian,"  yet  it  will  not  be  said  that  it  was  intended  that  he 
should  still  enjoy  this  special  privilege  after  the  relationship  of  ward 
and  guardian  between  him  and  the  United  States  had  in  all  other 
particulars  ceased.  It  was  not  intended  to  create  a  favored  class  of 
citizens,  but  only  to  afford  the  Indian  due  protection  during  the  period 
in  which  the  United  States  continued  to  exercise  control  over  the  land 
as  trustee,  or  over  his  person  as  guardian.  When  both  these  relation- 
ships cease,  all  obligations  on  the  part  of  the  government  to  the  Indian, 
except  such  as  are  enjoyed  by  all  other  citizens,  are  cancelled.  It  will 
not  be  concluded  that  Congress  intended  to  continue  this  protection  to 
the  Indian  after  the  reason  for  exercising  it  had  ceased. 

An  allotted  Indian  is  one  who  has  received  as  his  individual  property 
a  certain  specified  tract  of  laud.  To  bring  him  within  the  purview  of 
the  law  in  question  it  must,  however,  appear  either  that  the  United 
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states  still  retains  and  exerdses  control  over  said  land,  or  that  the 
individual  still  maintains  his  tribal  relations,  and  therefore  remains 
under  the  care  and  protection  of  the  United  States. 

In  the  treaty  of  1854  those  of  the  tribe  remaining  in  Indiana  were 
described  as  the  Miamis  of  Indiana,  and  they  continued  to  be  so  recog- 
nized as  an  organization  or  body  in  the  various  acts  appropriating 
money  to  meet  the  obligations  arising  under  treaties  with  the  Indians 
until  1881.  By  the  act  of  March  3,  1881  (21  Stat,  414-433),  an  appro- 
priation was  made  to  pay  <Hhe  Miami  Indians  of  Indiana"  the  sum 
that  became  due  them  under  the  said  treaty  of  1854.  The  Secretary  of 
the  Interior  was  directed  to  make  a  census  of  those  Miami  Indians 
entitled  to  participate  in  the  distribution  of  this  money,  and  it  was 
provided  that  the  receipt  of  the  sum  paid  under  that  act  should  be  a 
final  discharge  by  each  party  so  receiving  of  all  claims  whatsoever 
under  said  treaty  against  the  government.  This  enactment  seems  to 
be  the  last  legislative  recognition  of  these  people  as  an  organization, 
and  the  Commissioner  of  Indian  Affairs  states  that -since  the  payment 
of  this  money  the  executive  departments  have  not  known  or  recognized 
the  Miamis  of  Indiana  in  a  tribal  or  other  capacity. 

It  is  clear  from  the  foregoing  that  the  former  members  of  Me-shing- 
go-mesia's  band  are  no  longer  Indians,  as  contra-distinguished  from 
citizens  of  the  United  States;  that  they  hold  their  lands  entirely  free 
from  all  conditions  and  from  the  control  of  the  United  States.  It  fol- 
lows, therefore  that  these  persons  do  not  come  within  the  class  of 
^* allotted  Indians,"  as  that  x)hrase  is  used  in  the  law  under  consideration. 

Of  the  other  Miami  Indians  of  Indiana,  a  considerable  number  hold 
their  lands  entirely  free  of  conditions,  and  if  they  were  ever  allotted 
Indians  in  any  sense,  they  became  citizens  of  the  United  States  under 
the  provisions  of  the  act  of  1887,  supra.  They  are  now  in  the  same 
condition  as  one  who  has  received  an  allotment  under  snid  allotment 
act  would  be  if  the  trust  period  had  expired  and  a  patent  in  fee  had 
been  issued  to  him.  It  follows  that  they  cannot  now  be  considered 
allotted  Indians  under  the  law  in  question. 

The  others  of  these  people,  and  they  must  be  comparatively  few  in 
number,  hold  their  landsunder  grants  madein  the  treaty  of  1818,  or  that 
of  1826,  with  the  condition  that  they  may  not  be  alienated  without  the 
consent  of  the  President  of  the  United  States.  I  am  informed  at  the 
Indian  Office  that  the  use  of  these  lands  has  been  entirely  free  from 
control  by  this  Department.  As  to  what  proportion  of  these  lands 
may  have  been  alienated  by  approved  conveyances,  I  have  no  informa- 
tion. The  facts,  so  far  as  now  presented,  are  that  these  people  have 
used  their  lands  free  of  control  by  the  United  States  for  seventy  years 
or  over ;  that  they  have  had  no  executive  recognition  in  a  tribal  capacity 
since  1881,  and  that  if  they  were  ever  alloted  Indians,  they  became 
citizens  of  the  United  States  in  1887.  It  does  not  seem  that  they  can 
be  held  to  be  within  the  purview  of  the  act  under  consideration. 
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I  have  not  discussed  the  question  as  to  when,  if  ever,  the  lands  of 
these  people  became  subject  to  taxation  by  the  State,  nor  is  it  intended 
that  anything  said  herein  shall  be  taken  as  referring  to  that  question, 
nor  to  their  right  to  recover  anything  from  the  State. 

Approved,  November  23, 1897. 
O.  N.  Bliss,  Secretary. 


STATE  SELECTION-ACT  OF  MARCH  8,  1878. 

State  of  Minnesota  v.  Lbno  et  ajl. 

The  act  ol  March  3, 1879,  providing  that  ''  There  be,  and  hereby  are  granted  to  the 
State  of  Minnesota,  to  be  selected  by  the  governor  of  the  State,  twenty-four 
sections  of  land  out  of  any  public  lands  of  the  United  States  not  otherwise 
appropriated,''  with  the  proviso  that  the  lands  so  granted  shall  be  selected 
within  three  years,  is  a  present  grant,  and  the  requirement  as  to  selection,  con- 
tained in  the  proviso,  should  be  construed  as  directory  and  not  mandatory, 
hence  a  failure  of  .the  State  to  make  such  selections  within  the  time  specified 
will  not  defeat  its  right  under  said  grant. 

An  application  to  make  timber  land  entry  of  lands  embraced  within  an  existing 
State  selection  confers  no  right  upon  the  applicant. 

Seiyreiary  Bliss  to  the  Commissioner  of  the  Oeneral  Land  Office,  November 
(W.  V.  D.)  26, 1897.  (C.  J.  W.) 

On  January  11, 1896,  the  State  of  Minnesota,  by  its  daly  authorized 
agent,  presented  to  the  local  land  ofLlcers  at  Duluth,  Minnesota,  a 
descriptive  list  of  lands  which  it  proposed  to  select  in  pursuance  of  the 
act  of  Congress  of  March  3,  1879  (20  Stat.,  352).  A  description  of 
the  land  embraced  in  said  list  is  given  in  your  office  letter  "G"  of  July 
15, 1896,  as  follows:  lots  1,  2  and  3  of  Sec.  1;  lots  2  and  3  of  Sec.  2; 
lot  1  of  Sec.  3;  lots  1,  2,  3  and  4  of  Sec.  7;  lot  3  and  the  SW.  J  of 
SB.  J  of  Sec.  13;  lot  4,  the  SW.  J  of  NE.  J,  the  E.  J  of  SW.  i  and  the 
SE.  i  of  Sec.  18;  lots  1,  2,  3  and  4  of  Sec.  19;  the  NW.  i  of  NW.  J 
and  lots  1,  2,  and  3  of  Sec.  20;  the  E.  i  of  SW.  J,  N.  J  of  N^B.  J  and 
S.  i  of  SB.  1  of  Sec.  22 : 

Lot  1  of  Sec.  23,  lot  2,  3,  4,  9, 10, 11  and  12,  of  Sec  24;  lots  1,  2  and 
3  of  Sec.  25,  lot  2  of  Sec.  26;  lots  1,  2,  3,  4,  6  and  7  of  Sec.  27;  lots  1, 

2,  4,  6,  7  and  8  of  Sec.  28,  lots  1,  2  and  the  B.  i  of  KW.  \  of  Sec.  30; 
lots  3, 4  and  the  W.  J  of  SB.  i  and  SE.  i  of  SE.  J  of  Sec.  34,  all  in  T.  63 
N.,R.16W. 

Lots  1  and  11  of  Sec.  6,  T.  55  N.,  R.  21 W.  The  NE.  J,  NW.  J,  lifE.  J 
of  SW.  i  and  lots  5  and  6  of  Sec.  1;  the  NE.  i,  NW.  J  of  SB.  J  and  lots 

3,  4,  5, 6,  7,  8,  9, 10  and  11  of  Sec.  2;  the  NW.  J  of  SW.  J  of  Sec.  13; 
the  NE.  J  of  SE.  i  of  Sec.  20;  the  N.  J  of  NE.  J  and  SW.  J  of  NE.  \  of 
Sec.  28,  all  in  T.  61  N.,  K.  14  W. 

By  said  letter  your  office  rejected  the  entire  list,  basing  the  objec- 
tion, so  far  as  applicable,  upon  the  intervening  rights  of  applicants  to 
purchase,  and  where  no  conflicting  claim  appeared,  basing  it  upou  the 
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ground  that  under  said  act  of  March  3, 1879,  the  State  was  required  to 
make  selection  of  the  lands  granted  within  three  years,  whether  any 
other  claimant  interxM)sed  or  not.  The  State  appealed  from  said  deci* 
sion,  and  notified  the  following  named  applicants  to  purchase,  and 
claimants,  in  whose  favor  your  office  decided,  of  its  appeal,  to  wit, — 
John  Leng,  John  Caldwell,  Daniel  D.  McDonald,  James  Foley,  Clyde 
F.  Green,  Katie  Zikmeud,  Frank  Olson,  John  C.  Green,  Andrew 
Bloomer,  Edward  J.  McLaughlin,  William  Getty,  Frank  Stimson,  John 
B.  Davis,  Frank  Cutting,  Henry  8.  Patterson,  Lucius  D,  Eoutt, 
Charlotte  Bridgeman,  Edward  E.  Pinkman,  Sadie  Buck,  Magliore 
Beaudoin,  Stephen  B.  Hill,  Ella  Miller,  and  Celia  Pinkman. 
The  following  assignment  of  errors  is  made— 

Ist.  He  erred  in  rejecting  the  selections  on  the  ground  that  they  were  no  made 
within  the  three  years  required  in  said  act  of  Congress  of  March  3, 1879  (20  Stat., 
352). 

2nd.  He  erred  in  rejecting  the  selection  of  such  tracts  as  are  in  conflict  with 
applications  under  the  act  of  June  3,  1878,  (20  Stat.,  89)  for  the  reasons  hereinafter 
severally  assigned. 

3rd.  He  erred  in  rejecting  the  selection  of  such  tracts  as  are  in  conflict  with 
appUcations  to  enter  under  the  homestead  law,  for  reasons  hereinafter  severally 
assigned. 

4th.  He  erred  in  disregarding  the  relinquishment  of  the  State  of  Minnesota  for 
all  of  said  lands  filed  in  the  U.  S.  Land  Office,  Duluth,  on  said  January  11, 1896,  prior 
to  the  filing  of  said  selection  list  now  rejected. 

5th.  He  erred  in  entering  a  cancellation  of  the  University  selections,  pursuant  to 
letter  (K)  of  February  12,  1894,  prior  to  the  expiration  of  time  for  appeal. 

6th.  He  erred  in  cancelling  said  selections  by  letter  (K)  of  April  3, 1896,  to  register 
and  receiver,  U.  S.  Land  Office,  Dnlnth,  Minn. 

7th.  He  erred  in  holding  for  allowance  the  applications  under  both  the  act  of  June  3, 
1878,  and  the  homestead  law,  for  the  reason  that  each  and  every  of  said  applications 
had  been  rejected  in  1893  for  conflict  with  the  State  University  selections  then  intact 
and  in  good  standing  on  the  records  of  the  U.  S.  Land  Office  at  Dnlnth,  and  in  the 
General  Land  Office  at  Washington. 

8th.  He  erred  in  holding  for  allowance  either  of  said  applications  for  the  reason 
that  the  said  applications  were  invalid  as  against  the  University  selections  when 
filed  in  1893,  and  were  properly  rejected,  and  for  the  further  reason  that  there  is  no 
provision  of  law  under  which  a  rejected  application  can  be  "resworn'',  and  be  given 
the  validity  of  a  new  application. 

9th.  He  erred  in  not  rejecting  each  and  every  application  under  the  act  of  June 
3, 1878,  for  the  reason  that  said  lands  so  applied  for  had  been  selected  for  educational 
purposes,  and  thereby  excepted  in  express  terms  from  the  operation  of  the  act  of 
June  3, 1878. 

10th.  He  erred  in  not  rejecting  the  application  of  said  Celia  Pinkman  upon  the 
further  ground  that  if  her  application  as  resworn  to  is  valid,  it  is  invalid  because 
the  affidavit  of  separate  use  and  benefit  was  not  resworn  to. 

11th.  He  erred  in  not  rejecting  said  applications  under  act  of  June  3,  1878,  upon 
the  further  ground  that  the  official  surveys  of  said  lands  and  the  homestead  entries 
allowed  and  passed  to  patent  for  adjoining  lands,  as  shown  by  the  records  of  the 
General  Land  Office,  show  said  lands  to  be  tillable  lands,  and  not  subject  to  the  pro* 
visions  of  said  act  of  June  3, 1878. 

12th.  The  Hon.  Commissioner  erred  in  each  and  every  finding  of  fact  and  conela- 
sion  of  law  by  which  he  rejected  the  selections  of  said  State. 
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The  first  assignment  of  error,  if  not  well  taken,  wonld  render  the  con- 
sideration of  the  others  unnecessary;  since  if  the  State  has  no  right  to 
the  land,  it  cannot  have  its  selection  list  approved. 

In  support  of  the  contention  that  your  office  erred  in  giving  to  the 
proviso  to  the  act  of  March  3, 1879,  a  construction  which  treats  it  as  a 
mandatory  provision,  is  cited  the  ruling  of  the  Department  in  the  case 
of  the  State  of  Colorado  (10  L.  D.,  222),  where  a  somewhat  similar  pro- 
vision was  held  to  be  simply  directory.  The  principle  decided  in  that 
case  was  adhered  to  in  the  recent  case  of  the  State  of  Oregon  etalv. 
Jones,  (24  L.  D.,  116). 

It  would  seem  therefore,  that  on  this  point  your  office  must  be 
reversed,  the  Colorado  case  overruled,  or  the  present  case  distinguished 
from  it. 

Much  more  depends  upon  the  question  now  presented,  however,  than 
the  mere  adherence  to  or  overruling  of  the  Colorado  case. 

It  wonld  seem  that  your  office  construed  the  act  of  March  3, 1879,  to 
be  a  conditional  grant  and  not  one  in  presentu    The  act  is  as  follows: 

That  there  be,  and  hereby  are^  granted  to  the  State  of  Minnesota,  to  be  selected 
by  the  governor  of  said  State,  twenty-foor  sections  of  land,  out  of  any  public  lands 
of  the  United  States  not  otherwise  appropriated,  in  lieu  and  instead  of  f  wenty-fonr 
sections  of  the  land  granted  to  said  State  of  Minnesota  by  the  fourth  subdivision  of 
section  five  of  an  act  entitled  ''An  act  to  authorize  the  people  of  the  Territory  of 
Minnesota  to  form  a  constitution  and  State  government  preparatory  to  their  admis- 
sion in  the  Union  on  an  equal  footing  with  the  original  States  ",  approved  February 
twenty-sixth,  eighteen  hundred  and  fifty-seven,  and  selected  by  said  State,  but 
which  were  subsequently  otherwise  disposed  of  by  the  United  States,  and  to  which 
the  United  States  cannot  take  title  to  the  State  of  Minnesota:  Prorufed,  That  the 
lands  herein  granted  shall  be  selected  within  three  years,  and  from  unoccupied  lands 
of  the  United  States  lying  within  the  State  of  Minnesota. 

The  enacting  words,  and  those  of  a  similar  import,  have,  in  a  long 
line  of  decisions,  both  by  the  courts  and  the  Department,  been  held  to 
signify  a  present  grant. 

In  the  case  of  Wright  v.  Roseberry  (121  XJ.  S.,  488),  in  construing  the 
swamp  land  grant  of  September  28, 1850  (9  Stat.,  519),  the  court  held 
the  grant  to  be 

one  inpresentif  passing  title  to  the  lands  of  the  character  therein  described  from  its 
date,  and  requiring  only  identification  thereof  to  render  such  title  perfect. 

The  clause  of  the  act  containing  the  words  of  grant  is  as  follows: 

That  to  enable  the  State  of  Arkansas  to  construct  the  necessary  levees  and  drains 
to  reclaim  the  swamp  and  overflowed  lands  therein,  the  whole  of  those  swamp  and 
overflowed  lands  made  unfit  thereby  for  cultivation,  which  shaU  remain  unsold  at 
the  passage  of  this  act,  shall  he,  and  the  same  are  hereby  granted,  to  said  State. 

which  words  are  in  substance  and  import  identical  with  those  of  the  act 
under  consideration.  In  support  of  its  construction  and  reasoning  the 
court  refers  with  approval  to  the  case  of  Leavenworth,  Lawrence  and 
Galveston  R.  R.  Co.  v.  United  States  (92  U.  S.,  733),  in  which  the  court, 
in  consti'uiug  the  words  of  grant,  said: 
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It  creates  an  immediate  interest,  and  does  not  indicate  a  purpose  to  give  in  future. 
"There  be,  and  is  hereby  granted/'  are  words  of  absolute  donation,  and  import  a 
grant  in  presenti. 

The  same  qnestion  was  presented  in  the  case  of  Eatherford  v.  Green's 
heirs  (2  Wheat,  196). 

The  10th  section  of  an  act  of  the  iN'orth  Garolina  legislature,  passed 
in  1782y  enacted : 

That  twenty-five  thousand  acres  of  land  shall  be  allotted  for  and  giren  to  Major 
General  Nathaniel  Greene,  his  heirs  and  assigns,  within  the  bounds  of  the  lands 
reserved  for  the  use  of  the  army,  to  be  laid  off  by  the  aforesaid  oommissioners,  as  a 
mark  of  the  high  sense  this  state  entertains  of  the  extraordinary  servioes  of  that 
brave  and  gallant  officer. 

The  conrt  in  construing  this  section  says: 

On  the  part  of  the  appellant  it  is  contended  that  these  words  give  nothing.  They 
are  in  the  future,  not  in  the  present  tense;  and  indicate  an  intention  to  give  in 
future,  but  create  no  present  obligation  on  the  State,  nor  present  interest  in  General 
Greene. 

The  court  thinks  differently.  The  words  are  words  of  absolute  donation,  not 
indeed  of  any  specific  land,  but  of  twenty-five  thousand  acres  in  the  territory  set 
apart  for  the  officers  and  soldiers. 

The  rule  of  construction  indicated  in  this  case  has  been  followed  by 
the  court  in  an  unbroken  line  of  decisions,  and  to  adopt  a  different 
rule  would  be  to  cloud  the  title  to  millions  of  acres  of  public  lands 
patented  under  land  grants,  which  have  been  uniformly  held  to  take 
effect  as  of  the  date  of  the  granting  act,  although  the  lands  were  not 
identified  until  later  periods.  In  the  construction  and  interpretation 
of  acts  of  Congress,  it  is  the  duty  of  the  Department  to  follow  the 
supreme  court,  where  it  has  indicated  clearly  what  the  rule  is,  and  in 
the  light  of  its  rulings  it  would  appear  that  the  act  of  March  3, 1879, 
is  a  grant  in  presenti  to  the  State  of  Minnesota  of  twenty  four  sections 
of  public  lands  in  said  State  not  otherwise  appropriated. 

Your  oflSce  in  general  terms  rejects  the  State's  list  of  selections,  on 
the  ground  that  on  the  11th  of  January,  1896,  the  selection  was  not 
authorized  by  said  act  of  March  3, 1879,  which  required  that  the  selec- 
tion of  the  lands  thereby  granted  should  be  made  witbin  three  years 
from  the  date  of  its  approval.  It  is  not  indicated  whether  this  conclu- 
sion was  reached  by  treating  the  grant  as  one  upon  condition  precedent, 
or  as  a  grant  providing  for  a  forfeiture  upon  failure  to  comply  with  a 
condition  subsequent. 

A  condition  precedent  is  one  which  must  happen  before  either  party  becomes  bound 
by  the  contract.  Whether  a  qualification,  restriction  or  stipulation  is  a  condition 
precedent  or  subsequent  depends  upon  the  intention  of  the  parties  as  gathered  from 
the  whole  instrument.  A  condition  precedent  must  be  literally  observed ;  a  con- 
dition subsequent,  tending  as  it  does  to  destroy  the  estate,  is  not  favored  and  is  con- 
strued strictly.     Anderson's  Law  Dictionary  (222). 

Oan  there  be  any  such  thing  as  a  grant  in  presenti  upon  a  condition 
precedent!    It  would  seem  that  these  were  irreconcilable  terms,  and 
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tbat  a  grant  in  pre^entiy  once  made,  is  not  defeated  by  the  subseqaent 
addition  of  words  of  restriction  or  condition.  Snch  words  of  restric- 
tion or  condition  following  words  indicating  a  present  grant  nodght 
require  the  granting  claase  to  be  construed  to  be  a  grant  upon  con- 
dition subsequent,  but  in  such  cases  the  Executive  Department  has  no 
X)ower  to  declare  the  forfeiture. 

In  the  case  of  Schulenberg  et  al.  v,  Barriman  (21  Wall.,  44),  it  was 
held  that: 

No  one  can  take  adrantage  of  the  non-performance  of  a  eonditton  anbaeqaent 
annexed  to  an  estate  in  fee,  but  the  grantor  or  his  heirs  or  snccessors,  and  if  they 
do  not  see  fit  to  assert  their  right  to  enforce  a  forfeiture  on  that  ground,  the  title 
remains  unimpaired  in  the  grantee.  The  rule  equally  obtains  where  the  grant  apon 
condition  proceeds  from  the  government. 

It  was  further  held,  in  reference  to  the  right  of  the  grantor  for  breach 
of  the  condition,  that  if  the  grant  was  a  public  one,  the  right  could 
only  be  asserted  by  judicial  proceedings  authorized  by  law  or  some 
legislative  assertion  of  the  ownership  of  the  property. 

Unless  authority  can  be  found  in  the  granting  act  itself  to  declare  a 
forfeiture  under  it,  it  would  seem  that  none  exists.  It  is  to  be  observed 
that  the  grant  is  not  to  the  governor  of  Minnesota,  but  to  the  State 
for  the  benefit  of  all  its  people.  In  the  absence  of  terms  which  clearly 
import  an  intention  upon  the  part  of  Congress  to  do  so,  the  people  of 
the  State  ought  not  to  be  deprived  of  the  benefits  of  the  act  because  of 
the  default  or  negligence  of  one  of  its  public  officers.  This  would  be 
the  effect  if  the  terms  of  the  proviso  to  the  act,  wherein  it  is  ^*  provided 
that  the  lands  herein  granted  shall  be  selected  within  three  years,^  are 
to  be  construed  as  mandatory.  If  Congress  had  intended  that  they 
should  have  the  effect  of  working  a  forfeiture,  it  would  have  been  easy 
to  say  so,  and  it  is  because  of  the  absence  of  words  indicating  such  an 
intention  that  I  am  confirmed  in  the  opinion  that  the  proviso  should 
be  treated  as  directory, 

Endlich  on  the  Interpretation  of  Statutes,  section  4^,  states: 

Where  powers  or  rights  are  granted  with  a  direction  that  certain  regnlations  or 
formalities  shall  be  complied  with,  it  seems  neither  ui\just  nor  inconvenient  to  exact 
a  vigorous  observance  of  them  as  essential  to  the  acquisition  of  the  right  or  author 
ity  conferred,  and  it  is  therefore  probable  that  such  was  the  intention  of  the  legis- 
lature. But  where  a  public  duty  is  imposed  and  the  statute  requires  that  it  shall 
be  performed  in  a  certain  manner,  or  within  a  certain  time,  or  under  other  specified 
conditions,  such  prescriptions  may  well  be  regarded  as  intended  to  be  directory  only, 
when  injustice  or  inconvenience  to  others  who  have  no  control  over  those  exercising 
the  duty  would  result,  if  such  requirements  were  essential  and  imperative. 

The  first  paragraph  seems  to  be  applicable  where  the  person  directed 
is  the  beneficiary  of  the  powers  or  rights  granted,  and  is  alone  to  be 
affected  by  the  observance  or  non-observance  of  the  directions.  The 
last  clause  applies  where  the  person  directed  acts  in  a  public  capacity, 
and  upon  a  matter  in  which  the  public  has  an  interest,  and  not  himself 
alone.    The  forfeiture  of  the  personal  interest  of  the  governor  of  Min- 
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nesota,  because  of  his  failure  to  act  as  directed,  might  be  justified 
under  the  first  clause  of  the  section  quoted,  if  such  interest  could  be 
ascertained  and  separated  from  that  of  all  the  other  people  of  the 
State;  but,  as  the  grant  is  to  the  State  and  not  divisible,  the  other 
people  in  it  would  suffer  from  his  default,  if  the  direction  as  to  the 
time  within  which  he  was  required  to  make  the  selections  was  treated 
as  imperative.  But  this  would  seem  to  be  the  very  sort  of  a  case  which 
calls  for  and  demands  the  other  construction. 

It  is  recited  in  the  act  under  consideration  that  the  grant  made  is  in 
lien  of  twenty -four  sections  of  land  previously  granted  to  the  State, 
and  which  had  been  selected  by  the  State,  but  subsequently  otherwise 
disposed  of  by  the  United  States,  and  to  which  it  could  not  for  that 
reason  make  title.  The  act  contains  an  admission  that  the  State  had 
already  been  granted  a  certain  quantity  of  land,  the  title  to  which 
had  not  attached  to  the  specific  lands  selected  by  it,  because  the  gov- 
ernment had  subsequently  made  other  disposition  of  it.  This  amounts 
to  the  recognition  of  a  present  existing  right  in  the  State  to  a  certain 
quantity  of  land,  which  is  inconsistent  with  the  intention  to  subject 
tiiat  right  to  a  condition  which  might  destroy  it.  Under  such  circum- 
stances, the  proviso,  it  seems  to  me,  should  not  be  construed  so  as  to 
make  of  it  a  condition  to  the  right  itself,  but  rather  as  a  direction 
intended  to  speed  the  satisfaction  of  that  right.  Viewed  in  the  light 
of  a  condition  subsequent  which  might  work  a  forfeiture  of  the  grant 
already  made,  under  the  authorities  cited,  and  in  the  absence  of  legis- 
lative action  looking  to  such  forfeiture,  the  proviso  does  not  justify  the 
rejection  of  the  State's  claim. 

Your  office  reports  a  list  of  applications  to  purchase  under  the  act  of 
June  3, 1878  (20  Stat.,  89),  on  account  of  which  the  State's  list  of  selec- 
tions is  rejected,  upon  the  ground  of  conflict  with  said  applications. 

The  State  in  its  second  assignment  of  error  insists  that  conflicting 
claims  could  not  arise  under  the  act  of  June  3, 1878. 

This  act  is  known  as  the  timber  land  act,  and  as  originally  passed 
applied  only  to  the  States  of  California,  Oregon  and  Kevada,  and  the 
Territory  of  Washington.  On  August  4, 1892  (27  Stat.,  348),  it  was 
amended,  and  was  made  applicable  to  all  the  public  land  states.  The 
applications  referred  to  were  all  made  after  the  passage  of  the  amenda- 
tory act,  and  the  contention  of  the  State  in  its  second  ground  would 
not  be  tenable,  but  for  the  fact  that  all  of  said  applications  were  made 
while  the  State's  original  selection  of  the  lands  was  of  record  and 
uncanceled.  The  State  had  on  May  11, 1893,  selected  these  lands  under 
the  act  of  July  8, 1870  (16  Stat.,  196),  which  selection  it  relinquished  on 
January  11, 1896,  before  making  the  selection  under  the  act  of  March  3, 
1879.  The  selection  by  the  State  of  said  lands  as  university  lauds  was 
the  equivalent  of  entry  for  that  purpose,  and  had  the  efi'ect  of  segre- 
gating the  lands  selected  until  the  final  cancellation  of  the  list  or  its 
relinquishment  by  the  State.  Applications  filed  before  its  relinquish- 
ment conferred  no  rights  on  the  applicants. 
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The  principle  decided  in  the  case  of  Oowles  v.  Huff  et  al.  (24  L.  D.,  81)^ 
wherein  it  was  held  that: 

An  application  to  entor  should  not  be  received  during  the  time  allowed  for  appeal 
from  a  judgment  cancelling  a  prior  entry  of  the  land  applied  for;  nor  the  land  so 
involved  held  subject  to  entry  or  application  to  enter  until  the  rights  of  the  entry- 
man  have  been  finally  determined, 

is  applicable  in  this  case,  and  mast  control  it. 

The  State's  selection,  under  the  act  of  March  3,  1879,  made  before 
any  other  application  for  the  land,  after  it  became  subject  to  entry  is 
valid,  and  had  the  effect  of  again  segregating  the  lands  described  in 
the  list  filed  January  11, 1896. 

Your  office  calls  attention  in  the  letter  of  transmittal  to  the  fact  that 
the  records  of  the  office  show  that  the  NW.  J  of  the  SW.  i  of  Sec  13 
and  the  NE.  J  of  the  SE.  J  of  Sec.  20,  T.  61  N.,  K.  14  W.,  are  embraced 
in  the  subsisting  selection  made  by  the  State  June  8, 1883,  under  the 
swamp  land  laws;  also  that  the  N.  ^  of  the  NE.  i  and  the  SW.  ^  of  the 
NE.  J  Sec.  28,  T.  61  N.,  B.  14  W.,  are  covered  by  commuted  cash  entry 
No.  7756,  made  July  10, 1885,  and  patented  October  3, 1888. 

The  list  of  selections  filed  by  the  State  is  returned  to  your  office^  in 
order  that  the  lands  last  named  may  be  eliminated  therefrom,  and  a 
clear  list  presented  for  approval. 

Your  office  decision  is  modified  to  conform  hereto. 


PRACTICE— I!rVtDElffCE--DBPOSrriON--ItEHBARINa« 

Bbuneb  v.  Mitchell. 

Objections  to  the  alleged  want  of  regularity  in  the  proceedings  before  the  local  office 
come  too  late  for  consideration  when  raised  for  the  first  time  on  appeal  to  the 
Department. 

Where  the  record  recites  the  fact  that  the  witnesses  were  daly  sworn,  and  the  testi- 
mony taken  is  signed  by  each  of  the  witnesses,  the  absence  of  the  officer's  signa- 
ture to  the  jurats  is  not  ground  for  a  new  trial. 

On  the  issuance  of  a  commission  to  take  depositions  both  of  the  local  officers  should 
sign  the  same,  but  the  absence  of  the  signature  of  one  of  said  officers  from  such 
commission  will  not  defeat  the  consideration  of  the  testimony  taken  thereunder, 
where  no  objection  to  its  admission  is  made  at  the  proper  time. 

A  rehearing  will  not  be  granted  on  the  ground  of  alleged  newly  diseovered  evidence 
where  such  evidence  is  cumulative  and  intended  to  contradict  or  impeach  the 
witnesses  of  the  adverse  party. 

Secretary  Bliss  to  the  Commissioner  of  the  Oeneral  Land  Office^  JS'ovemher 
( W.  V.  D.)  27^  1897.  (0.  J.  G.) 

Benjamin  H.  Bruner  has  appealed  from  your  office  decision  of  Feb- 
ruary 11, 1896,  dismissing  his  contest  against  the  homestead  entry  of 
R.  E.  Mitchell  for  the  SB.  i  of  Sec.  3,  T.  28  N.,  B.  3  E.,  Perry  land  dis- 
trict, Oklahoma. 

The  facts  in  this  case  are  sufficiently  stated  in  your  said  office  deci- 
sion.   The  said  contest  presented  the  sole  issue  of  prior  settlement, 
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npon  which  qnestioii  of  fact  the  concarrent  decisions  of  the  local  office 
and  yonr  office  are  in  favor  of  the  defendant.  An  examination  of  the 
record  fails  to  disclose  any  sufficient  reason  for  a  different  judgment  by 
this  Department. 

Accompanying  the  appeal,  however,  is  a  petition  for  rehearing  filed 
by  the  plaintiff,  on  the  grounds  of  irregularity  in  the  proceedings  of 
the  trial,  among  others  that  the  witnesses  were  not  sworn;  in  the  issu- 
ance of  commissions  to  take  depositions,  in  that  the  said  commissions 
were  not  signed  by  both  register  and  receiver;  in  the  execution  of  said 
commissions;  and  newly  discovered  evidence. 

The  Department  does  not  deem  it  necessary  to  consider  at  length 
the  plaintiff's  allegations  of  irregularity,  for  the  reason  that,  as  the  case 
was  decided  by  your  office  and  the  local  office  on  its  merits,  objections 
of  this  character  come  too  late  when  raised  for  the  first  time  on  appeal. 
The  plaintiff  with  counsel  appeared  at  the  hearing,  offered  testimony 
and  conducted  the  examination  of  witnesses,  but  at  that  time  offered 
no  objection  to  the  proceedings.  Besides,  there  is  intrinsic  evidence 
that  the  testimony  in  this  case  was  properly  sworn  to.  The  record 
states  that  each  of  the  witnesses  was  sworn,  but  the  jurats  are  not 
formally  authenticated  by  the  signature  of  the  register  or  receiver. 
Each  witness,  however,  signed  his  testimony.  The  presumption  is  that 
an  officer  has  correctly  performed  his  duty.  According  to  the  authori- 
ties when  a  record  states  that  a  person  took  the  oath  it  will  be  presumed 
that  the  oath  prescribed  by  law  was  taken  and  if  there  is  no  certificate 
to  that  effect  the  fact  may  be  proved  by  extrinsic  evidence  that  an  oath 
was  taken.    But  such  inadvertence  is  not  ground  for  new  trial. 

The  objection  that  the  commission  issued  to  take  depositions  was 
signed  only  by  the  register  would  appear  to  be  more  technical  than  sub- 
stantial, especially  in  view  of  the  fact  that  the  said  depositions  were 
apparently  regularly  taken  in  accordance  with  said  commission  and  no 
objection  was  offered  to  their  admission  at  the  proper  time.  It  has  not 
infrequently  happened  that  the  receiver  failed  to  join  with  the  register 
in  the  report  or  opinion  in  a  case,  as  prescribed  by  the  Eules  of  Prac- 
tice, and  yet  it  has  been  held  that  such  failure  does  not  deprive  your 
office  or  this  Department  of  authority  to  consider  the  case.  Arnold  v. 
Hildreth  (6  L.  D.,  779)  and  Knight  v.  Deaver  (20  L.  D.,  387).  While  it 
would  be  better  practice  for  both  officers  to  sign  jointly,  and  the  Bules 
of  Practice  should  be  observed  in  this  respect,  yet  "  a  rule  of  the 
Department  may  always  be  waived  in  the  interest  of  substantial  justice, 
as  rules  are  made  to  facilitate  rather  than  to  embarrass  and  defeat  it." 
Caledonia  Mining  Company  v.  Eowen  (2  L.  D.,  719).  The  depositions  in 
this  case  appear  to  have  been  fairly  taken  and  are  presumed  to  cor- 
rectly reflect  the  facts  as  given  by  the  witnesses.  It  does  not  clearly 
appear  how  the  plaintiff's  rights  have  been  affected  by  these  alleged 
irregularities,  nor  why  he  could  not  have  taken  advantage  of  them 
before  this  time. 
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In  regard  to  the  allegation  of  newly  discovered  evidence  as  the  basis 
of  a  new  hearing,  an  examination  of  the  plaintiff's  affidavits  shows, 
aside  from  the  question  as  to  whether  dae  diligence  has  been  exercised, 
that  the  alleged  evidence  is  not  of  sach  controlling  character  as  to  affect 
the  decisions  already  rendered.  The  said  evidence  is,  principally,  bat 
cumulative  of  that  now  in  the  record  and  seems  to  be  directed  more 
especially  to  a  contradiction  or  impeachment  of  tlie  defendant's  wit- 
nesses. It  is  well  settled  that  a  re-hearing  will  not  be  granted  on  such 
grounds. 

For  the  above  reasons  among  others,  and  in  view  of  the  evidence  that 
substantial  justice  has  already  been  done,  the  Department  is  justiUQed 
in  denying  the  petitioner's  request  for  rehearing. 

Your  office  decision  of  February  11, 1896,  is  accordingly  affirmed,  and 
the  petition  for  re-hearing  denied. 


RAILROAD  ORANT— AIXrcrSTMENT-RECOVERY  OF  TITLB. 

Ghigaoo,  Bock  Island  and  Paoifio  R.  R.  Co. 

On  the  adjnstment  of  the  grant  made  by  the  act  of  May  15,  1856,  it  is  not  material 
whether  the  line  as  originally  located,  or  ^e  modified  line  as  anthorissed  by  the 
act  of  Jane  2,  1864,  is  taken  as  the  meaaare  of  the  grant,  as  the  difference 
between  the  two  is  but  small,  and  the  grant  is  largely  deficient  under  either 
line. 

Action  looking  to  the  recovery  of  title  to  lands  erroneously  certified  should  not  be 
taken,  where  patents  have  issued  on  the  claims  held  to  have  excepted  such 
lands  from  the  grant;  the  parties  in  such  a  case  may  be  left  to  assert  their  rights 
in  the  courts. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  November 
(W.  V.  D.)  30y  1897.  (P.  W.  C.) 

With  yonr  office  letter  "F'^  of  June  8, 1894,  was  submitted  an  adjust- 
ment of  the  grant  made  by  the  act  of  May  15, 1856  (11  Stat,  9),  to  aid 
in  the  construction  of  a  railroad  from  Davenport  to  Council  Bluffs,  in 
the  State  of  Iowa.  This  grant  was  by  the  State  conferred  upon  the 
Mississippi  and  Missouri  Eiver  Eailroad  Company,  which  company 
filed  its  map  showing  the  definite  location  of  its  road  April  1, 1857. 
By  the  act  of  June  2, 1864  (13  Stat.,  95),  said  company  was  authorized 
to  modify  or  change  the  location  of  the  uncompleted  portion  of  its  road 
to  secure  a  better  and  more  expeditious  line  for  connection  with  the 
Iowa  branch  of  the  Union  Pacific  railroad. 

According  to  the  adjustment  as  submitted,  the  length  of  the  original 
line  as  located  was  309  miles,  while  the  modified  line  is  315  miles. 

In  the  adjustment  of  the  grant  the  old  line  was  respected  rather  than 
the  new  in  fixing  the  location  of  the  lands  granted,  and  in  order  to 
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remedy  the  defect  in  the  company's  title,  the  act  of  January  31, 1873  (17 
Stat.,  421),  was  passed,  confirming  to  the  Mississippi  and  Missouri  Eiver 
Eailroad  Company,  the  Ohicago,  Rock  Island  and  Pacific  Railroad  Com- 
pany, successor  by  assignment  of  the  said  Mississippi  and  Missouri 
River  Railroad  Company,  the  title  to  the  lands  theretofore  approved 
and  certified  by  this  Department  under  the  grant  before  described ;  and 
by  the  act  of  June  15, 1878  (20  Stat.,  133),  the  Secretary  of  the  Interior 
was  directed  to  restore  to  settlement,  under  the  homestead  and  pre-emp- 
tion laws,  all  the  vacant  and  unappropriated  land  theretofore  withdrawn 
on  account  of  said  grant,  situated  more  than  twenty  miles  from  the  line 
of  location  filed  under  the  provisions  of  the  act  of  1864. 

According  to  the  adjustment  submitted  it  appears  that  the  whole  area 
of  the  modified  line  was  taken  as  a  basis  for  the  adjustment  of  the 
grant,  under  which  it  appears  that  the  grant  is  yet  deficient  621,017.57 
acres. 

The  difiference  in  the  length  of  the  two  lines  is  but  six  miles;  so  that 
as  far  as  the  measure  of  the  grant  is  concerned,  the  difference  is  not  a 
material  one,  the  grant  being  largely  deficient  under  either  line. 

Accompanying  the  statement  of  the  adjustment  are  two  lists  of  lands 
(A  and  B),  which  lauds  are  held  by  your  office  to  have  been  erroneously 
certified  on  account  of  this  grant.  Of  the  tracts  covered  by  list  A,  with 
a  few  exceptions,  the  filings  op  entries,  which  in  your  opinion  served  to 
defeat  the  grant,  have  been  perfected  long  ago  and  patents  issued 
thereon;  so  that  the  certification  to  the  company  results  in  leaving  two 
outstanding  evidences  of  title,  and  under  the  decision  in  the  St.  Louis, 
Iron  Mountain  and  Southern  Railroad  Company  (13  L.  D.,  559)  no  fur- 
ther action  should  be  taken  toward  the  recovery  of  title  to  such  lands; 
the  parties  being  left  to  their  remedies  in  the  courts.  As  to  the  remainder 
of  the  tracts  covered  by  list  A,  it  does  not  appear  that  any  of  the  per- 
sons whose  claims  are  by  your  office  held  to  be  sufficient  to  defeat  the 
grant  are  now  claiming  such  lands;  and  in  view  of  the  confirmatory  pro- 
visions of  the  act  of  January  31, 1873,  and  of  the  recent  decision  of  the 
supreme  court  in  the  case  of  the  United  States  v,  Winona  and  St.  Pet-er 
Railroad  Company  (165  U.  S.,  463),  a  suit  for  the  recovery  of  title  to 
such  tracts  would  seem  to  be  useless. 

The  lands  covered  by  list  B  have  been  claimed  at  different  times  by 
the  State  as  swamp  lands,  but  the  claim  of  the  State,  with  but  two 
exceptions,  you  report,  has  been  finally  dismissed.  No  ground  appears 
for  a  suit  to  recover  title  to  such  land,  and  in  my  opinion  no  further 
action  should  be  taken.    The  adjustment  will  stand  approved. 

Nothing  further  is  submitted  for  consideration  by  your  letter  and 
accompanying  papers,  which  are  herewith  returned  for  the  files  of  your 
office. 
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CTDLAN  I4AND8--TRU8T  PATENT-AMENDMENT. 

Fbanooise  Chabboneau. 

To  oorreet  a  miBdeBoription  of  lands  in  a  trust  patent  issued  for  Indian  lands,  or 
under  other  circumstances  where  the  best  interests  of  the  Indian  require  such 
action,  the  patentee  may  be  permitted  to  surrender  the  patent,  relinquish  the 
lands  covered  thereby,  and  make  a  selection  in  lieu  thereof,  on  due  showing  of 
a  meritorious  case. 

Secretary  Bliss  to  the  Commissioner  of  the  Oeneral  Land  Office^  November 
(W.  V.  D.)  30j  1897.  (H.  G.) 

On  Jaly  16,  1890,  Francoise  Charboneaa  made  her  application  to 
have  allotted  to  her  as  an  Indian  of  the  Chippewa  tribe,  and  the  head 
of  a  family,  nnder  the  provisions  of  the  fourth  section  of  the  act  of  Con- 
gress, approved  February  8, 1887  (24  Stat,  388),  the  SE.  i  of  Sec  15, 
in  T.  161  N.,  B.  71,  in  the  land  office  at  Devil's  Lake,  Dakota,  now 
North  Dakota. 

The  allotment  was  approved  May  11,  1893,  and  the  conditional  or 
trust  patent  was  issued  thereon  August  7, 1893. 

On  August  16, 1895,  the  local  land  office  transmitted  to  your  office 
the  verified  application  of  said  Francoise  Charboneau  to  amend  her 
allotment  (No.  2)  to  embrace  the  E.  J  of  SB.  J  of  Sec.  16,  and  the  W.  i 
of  SW.  i  of  Sec.  14,  in  T.  161  N.,  R.  71,  and  the  register  of  the  local 
office  recommended  that  the  application  be  granted. 

September  9, 1895,  your  office  referred  the  application  to  the  Com- 
missioner of  Indian  Affairs,  who,  on  October  16, 1895,  in  his  communi- 
cation of  that  date  to  your  office,  suggested  that  the  Indian  applic^int 
relinquish  the  lands  described  in  her  patent  issued  August  7,  1893, 
covered  by  her  allotment  application,  and  forward  the  same  to  the 
Office  of  Indian  Affairs  through  your  office,  and  further  that 

she  should  also  famish  an  affidavit  by  at  least  two  disinterested  witnesses  having 
personal  knowledge  of  the  facts  set  forth  in  her  said  application  to  amend. 

Your  office  adopted  this  suggestion,  and  on  October  28, 1895,  notified 
the  local  office  that 

before  the  amendment  can  be  considered,  it  wiU  be  necessary  that  the  party  for- 
niah  affidavits  of  two  witnesses  corroborating  from  their  own  knowledge  the  state- 
ments made  in  her  affidavit  asking  amendment. 

It  was  also  required  by  your  office  that  the  applicant  should  furnish 
a  relinquishment  of  the  lands  described  in  her  patent  and  should  sur- 
render the  patent.  Sixty  days  were  allowed  for  compliance  with  these 
requiremen  s. . 

February  21, 1896,  the  register  of  the  local  office  reported  to  your 
office  that  said  applicant  was  advised  of  the  action  taken  by  your  office, 
and  allowed  sixty  days  within  which  to  comply  with  its  direction,  but 
had  failed  so  to  do.  Enclosed  with  this  communication  is  the  return 
registry  receipt 
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On  June  12, 1896,  your  office  by  letter  to  the  local  office,  after  reciting 
the  yarioufi  steps  taken  in  the  proceedings,  denied  the  applicatiou  to 
amend  the  allotment. 

By  letter  of  July  8, 1896,  addressed  to  this  Department,  the  applicant 
and  one  Antoine  Gharboneau  jointly  complain  of  the  action  of  your 
office,  and  upon  reference  of  this  letter  to  your  office,  the  same  was 
treated  as  an  appeal  from  your  office  decision,  and  the  matter  was  for- 
warded to  the  Department  for  determination. 

The  applicant  appears  to  be  an  illiterate  Indian  and  all  the  papers  in 
the  case  requisite  to  be  subscribed  by  her  are  signed  with  her  mark, 
except  the  appeal,  which  is  probably  written  and  signed  by  another. 
At  times,  her  name  is  written  as  "  Fraijcois,"  the  masculine  form  of  the 
name,  and  at  times  ''Francoise,"  the  feminine  form,  and  these  different 
names,  of  French  origin,  are  interchangeably  used  in  the  application 
for  the  allotment,  in  the  application  to  amend  the  same,  and  in  the  cor- 
respondence between  your  office  and  the  local  office.  The  registry 
return  receipt  which  is  the  sole  proof  of  the  notification  of  the  require- 
ment of  your  office,  is  addressed  to  << Francois''  Obarboneau,  and  pur- 
ports to  be  signed  by  that  person,  who  may  not  have  been  the  applicant, 
Francoise  Gharboneau,  as  all  documents  have  been  signed  with  her 
mark,  except  the  appeal  from  your  office  decision,  which  is  in  another 
hand  writing  than  the  signature  to  the  return  registry  receipt  of  the 
letter  requiring  her  to  furnish  additional  proof.  From  the  letter,  which 
is  considered  as  an  appeal  from  the  decision  of  your  office,  it  appears 
that  the  allottee  did  not  have  notice  of  the  decision  of  your  office 
requiring  her  to  furnish  proof  corroborative  of  her  application  to  amend 
her  allotment  and  to  also  surrender  and  relinquish  her  patent,  but  did 
receive  notice  of  the  decision  of  your  office,  thereafter  made,  denying 
her  right  to  amend  and  informing  her  of  her  right  to  appeal  to  this 
Department  within  sixty  days. 

The  application  to  amend  the  allotment  shows  that  the  applicant  has 
made  valuable  improvements  on  the  land  she  desires  to  include  in  the 
new  conditional  or  tiust  patent,  in  lieu  of  other  lands  which  are 
embraced  in  the  present  allotment,  which  must  be  relinquished,  and  it 
appears  from  the  records  of  the  local  office  that  the  lands  sought  to  be 
included  are  vacant. 

There  are  no  regulations  governing  the  -matter  of  amendments  of 
allotments  or  correction  of  misdescription  of  lands  in  initial  or  trust 
patents,  except  those  provided  for  by  statutes  (Act  of  January  26, 1895, 
28  Stat.,  641 ;  and  act  of  October  19,  1888, 25  Stat.,  612),  which  author- 
ize the  Secretary  of  the  Interior  to  correct  and  rectify  a  mistake  in 
the  description  of  the  land  inserted  in  the  patent,  during  the  time  the 
United  States  may  hold  the  title  to  the  land  in  trust  for  the  Indian 
allottee,  and  under  other  circumstances,  if  the  best  interests  of  the 
Indian  are  thereby  conserved,  to  permit  any  Indian  who  has  been 
allotted  reservation  lands  under  treaty  or  statute  to  surrender  such 
patent  with  formal  relinquishment  and  make  a  selection  in  lieu  thereofl 


444  DECISIONS   RKLATIKO   TO   THS   PUBLIC    LANDS. 

It  seems  that  yonr  office  proceeded  pn>perly  in  reqairing  corrobora- 
tive proof  and  the  sarrender  of  the  patent  issued,  as  the  application 
for  amendment  oaght  not  to  be  granted  on  the  uncorroborated  showing 
of  the  allottee. 

This  Department  is  unwilling,  however,  under  the  circumstances  of 
this  case,  to  affirm  your  decision  denying  the  right  to  amend.  Service 
of  notice  of  your  office  decision  requiring  additional  proof  before  grant- 
ing the  application  to  amend  the  allotment,  should  affirmatively 
appear. 

Such  notice  was  addressed  to  Francois  Gharbonneau  instead  of 
Francoise  Charboneau,  and  these  names  while  having  the  idetn  sonans 
in  the  English  language  do  not  have  such  sound  in  the  French  lan- 
guage, from  which  these  names  were  clearly  derived,  and  the  address 
in  that  language  would  clearly  mean  a  male  person,  while  the  actual 
name  of  the  allottee  is  that  of  a  woman.  Further,  the  signature  is  in 
different  handwriting  trom  that  of  the  appeal  and  signatures  thereto, 
and  there  is  no  evidence  that  the  name  was  signed  on  behalf  of  the 
woman,  Francoise,  but  on  the  contrary  would  seem  to  be  signed  by  a 
man,  Francois. 

The  decision  of  your  office  is  therefore  modified.  Your  office  will 
direct  the  local  officers  to  require  the  applicant,  within  sixty  days  from 
the  date  of  notice  of  this  decision  to  her,  to  inrnish  the  additional 
corroborative  proof  heretofore  called  for  by  your  office,  and  you  will 
further  direct  the  local  office  to  give  proper  notice  of  this  decision  to 
the  applicant,  Francoise  Obarboneau,  addressed  to  her  at  the  proper 
post-office,  with  the  designation  of  her  status  as  defined  in  her  applica- 
tion for  allotment,  namely,  an  Indian  woman  of  the  Chippewa  tribe 
of  Indians. 

If  such  proof  be  furnished  and  if  the  patent  now  in  her  possession 
be  surrendered  with  a  proper  relinquishment  thereon,  the  amendment 
will  be  granted,  if  the  tract  desired  to  be  included  in  the  amended 
application  be  vacant  and  no  adverse  rights  thereto  have  intervened. 


PRACTICE— PETTTIOX  FOR  RE-REVTEW. 

Mullen  v.  Portee. 

A  petition  for  re-review  that  presents  no  new  question,  that  does  not  assert  the 
existence  of  newly  discovered  evidence,  or  that  the  former  decision  was  secured 
through  fraud  on  the  part  of  the  successful  party,  or  otherwise,  and  is  not  filed 
within  a  reasonable  time  after  the  denial  of  the  motion  for  review,  does  not 
present  a  case  where  the  supervisory  authority  of  the  Secretary  can  be  properly 
exercised  on  behalf  of  the  petitioner. 

Secretary  Bliss  to  the  Commissioner  of  the  Oeneral  Land  Offiee^  November 
( W.  V.  D. )  30^  1897.  (G.  B.  G.) 

Daniel  Porter,  by  his  attorney,  on  November  9, 1897,  filed  what  is 
denominated  a  "petition  for  re-review"  of  departmental  decision  of 
April  12, 1895,  (20  L.  D.,  334)  in  the  case  of  Enos  Mnllen  r.  Daniel 
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Porter,  involving  the  SB  J  of  Sec.  10,  T.  16  N.,  E.  7  W.,  Kingfisher, 
Oklahoma. 

A  motion  for  review  of  said  decision  was  denied  by  the  Department 
on  July  6, 1895  (21  L.  D.,  29). 

This  last  ruling  occurred,  therefore,  more  than  two  years  before  the 
present  petition  for  re-review  was  filed.  This  petition  presents  no  new 
question,  does  not  assert  the  existence  of  any  newly  discovered  evi- 
dence, and  does  not  charge  that  the  former  decision  was  accomplished 
through  any  fraud  on  the  part  of  the  successful  party,  or  otherwise; 
but  simply  reasserts  the  former  contentions  of  Porter  and  urges  that 
the  decision  of  April  12, 1895,  denying  the  same,  was  erroneous. 

Applications  for  re  review  and  applications  for  the  exercise  of  the 
supervisory  authority  of  the  Secretary,  are,  in  some  instances,  enter- 
tained after  a  decision  of  the  Department  has  been  adhered  to  upon 
motion  for  review.  This  supervisory  authority  can  be,  and  when 
occasion  exists  therefor  is,  asserted  by  the  Secretary  upon  his  own 
motion  and  without  any  application  therefor  by  parties  in  interest. 
The  reason  for  this  jurisdiction  lies  in  the  fact  that  the  Secretary  of 
the  Interior  is  by  law  charged  with  the  supervision  of  the  public  busi- 
ness relating  to  public  lands  and  the  duty  so  imposed  terminates  only 
when  title  passes  from  the  government;  but  in  all  instances  the 
authority  should  be  exercised  with  a  due  regard  to  the  rights  of  the 
parties  and  the  public  so  that  justice  and  not  injustice  will  be  promoted 
thereby.  Where  it  is  sought  only  to  obtain  a  re  examination  of  the  same 
evidence,  or  a  reconsideration  of  the  same  questions  of  law,  the  party 
feeling  aggrieved  should  at  least  make  his  application  for  further  con- 
sideration within  a  reasonable  time.  Here,  the  departmental  decision 
of  April  12, 1895,  so  adhered  to  on  review  July  6, 1895,  has  stood  unques- 
tioned and  apparently  acquiesced  in  for  more  than  two  years.  The  suc- 
cessful party,  in  the  absence  of  any  seasonable  proceeding  to  question 
that  decision,  was  justified  in  treating  the  same  as  finally  determining 
his  relation  to  the  land  in  question,  and  in  making  Valuable  improve- 
ments thereon.  It  requires  no  argument  or  discussion  to  show  that 
more  than  two  years  is  not  a  reasonable  time  within  which  to  re-assail 
such  decision,  and  that  after  remaining  silent  for  that  length  of  time 
Porter  could  not  justly  be  permitted  to  question  the  rights  of  Mullen 
thereundern,  in  this  manner. 

The  petition  for  re-review  is  denied,  without  examining  or  consider- 
ing either  the  findings  of  fact  or  the  conclusions  of  law  announced  in 
the  former  decision. 
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RAILROAD  GRANT-MINERAL  LANDS-CLASSIFICATION. 

Instructions. 

A  final  mineral  retnm  by  the  commissioners  appointed  under  the  act  of  Febmarj  26, 
1895,  operates  to  except  the  lands  so  classified  from  the  grant  to  the  Northern 
Pacific,  bat  does  not  prevent  such  disposition  of  said  lauds  as  may  be  proper,  on 
a  subsequent  showing  as  to  their  character;  the  classification  being  treated  as 
of  the  same  effect  as  a  mineral  return  by  the  government  surveyor. 

Secretary  Bliss  to  the  Oommissioner  of  the  Qeneral  Land  Office^  November 
(W.  V.  D.)  30, 1897.  (F.  W.  O.) 

I  am  in  receipt  of  your  office  letter  "N"  of  October  9, 1897,  in  which 
you  call  attention  to  the  fact  that  in  the  report  for  the  month  of  Novem- 
ber, 1896,  made  by  the  United  States  mineral  land  commissioners 
appointed  under  the  act  of  February  26, 1895  (28  Stat.,  683),  the  unsnr- 
veyed  portion  of  township  65  N.,  R.  1  W.,  B.  M.,  Ooeur  d'Alene  land 
district,  Idaho,  was  classified  as  mineral  land,  the  report  stating  that 
the  unsurveyed  lands, 

when  surveyed,  will  constitute  all  of  sections  24, 13  and  fractional  section  E.  ^  of  8, 
all  9,  10, 11  and  12,  township  65  N.,  B.  1  W.,  B.  M. 

The  above  classification  was  approved  by  this  Department  April  23, 
1897,  and  was  so  noted  upon  the  records. 

From  your  office  letter  it  appears  that  on  August  18,  1897,  Angie 
McLaughlin  was  permitted  to  file  her  Indian  allotment  application,  No. 
64,  for  the  W.  J  of  the  SE.  i  of  Sec.  8,  T.  65  K,  R.  1  W.,  B.  M. 

Your  office  letter  states — 

It  is  understood  by  the  commissioners  that  the  classification  under  the  act  of  Feb- 
ruary 26, 1895,  8upra,  is  limited  to  the  odd  sections  of  land  within  the  Northern 
Pacific  Railroad  Company's  grant.  .  .  . 

The  mineral  classification  of  even  sections  should  not  operate  to  exclude  the  lands 
in  such  even  sections  from  agricultural  eutry,  bat  it  seems  proper  that  the  office 
take  cognizance  of  the  fact  that  such  lauds  are  claimed  as  mineral  lands,  especially 
when,  as  in  this  case,  the  records  of  the  office  show  a  patented  mining  claim  in  said 
section  eight. 

The  act  of  February  26, 1896,  supra^  providing  for  the  examination 
and  classification  of  the  lands  within  the  limits  of  the  grant  for  the 
^Northern  Pacific  Bailroad  Company,  in  the  States  of  Montana  and 
Idaho,  was  evidently  designed  to  aid  a  speedy  a4justment  of  tbe 
Northern  Pacific  grant.  By  the  sixth  section  of  the  act  the  classifica- 
tion, where  no  protest  is  filed  against  the  same,  and  when  approved  by 
the  Secretary  of  the  Interior,  becomes  final,  and  a  tract  returned  as 
mineral,  which  return  becomes  final,  is  forever  excepted  from  the  grant 
But  it  does  not  prevent  other  disposition  of  the  land,  where  returned  as 
mineral,  should  subsequent  investigation  prove  the  tracts  to  be  not 
mineral  in  character,  and  an  entryman  making  entry  of  such  lands 
under  the  mineral  laws  should  establish  the  mineral  character  the  same 
as  though  such  classification  had  not  been  made. 
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A  mineral  return  by  the  commissioners  would  not,  therefore,  prevent 
your  office  from  making  such  disposition  of  the  laud  as  is  proper  upon 
a  subsequent  showing  as  to  its  character,  but  the  classification  should 
be  considered  as  of  the  same  effect  as  the  return  of  mineral  lands  made 
by  the  government  surveyor. 

The  revocation  of  the  formal  approval  of  the  lists  containing  the 
classification  before  referred  to  is  not  deemed  necessary. 


MINING  CLAIMS-POSSESSION— RELOCATION. 

Stewabt  et  al.  V.  Bees  bt  al. 

The  oontinuity  of  possession  ander  a  mining  claim  is  not  distarbed  by  an  attempted 
relocation  made  at  a  time  when  there  was  no  statutory  ground  therefor. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  December 
(W.  V.  D.)  5, 1897.  (P.  J.  0.) 

A  full  history  of  this  controversy  will  be  found  in  Stewart  et  al.  v. 
Ilees  et  al,  (21  L.  D.,  446),  and  it  is  not  deemed  necessary  to  recite  the 
facts  again  in  this  opinion  any  further  than  is  required  to  give  intelli- 
gent understanding  to  the  present  question. 

It  appears  that  Eees  became  possessed  of  the  Jaw  Bone  lode,  situated 
in  the  Helena,  Montana,  land  district,  in  1875,  and  in  1889  made  an 
application  for  patent  therefor  together  with  a  mill  site;  the  application 
was  adversed  as  to  the  mill  site,  and  after  that  litigation  was  disposed 
of  Eees  made  entry  of  the  mining  claim,  on  December  10, 1892. 

Subsequently  Stewart  et  al.  filed  a  protest  against  the  entry,  alleging 
that  they  were  the  owners  of  the  ground  by  reason  of  the  location  of 
the  Weaver  lode  claim. 

A  hearing  was  had,  and  finally  the  Department,  by  said  decision, 
remanded  the  case  for  another  hearing,  for  the  purpose  of  determining 
whether  or  not  Eees  or  his  grantors  had  had  possession  of,  and  had 
been  working  the  claim  for  the  period  prescribed  by  the  statute  of 
limitations  of  the  State  of  Montana. 

Hearing  was  accordingly  had,  and  as  a  result  thereof  the  local  offi- 
cers found  that  Eees  and  his  grantors  had  been  so  possessed  of,  and 
had  worked  the  claim,  and  recommended  that  the  protest  be  dismissed 
and  the  claimant  be  allowed  to  secure  patent  for  the  Jaw  Bone  lode. 

On  appeal  your  office  affirmed  this  action,-  whereupon  the  protest- 
ants  prosecute  this  appeal. 

From  an  examination  of  the  testimony  It  is  found  that  in  the  opinion 
of  the  local  officers,  and  that  of  your  office,  the  facts  as  disclosed  by  the 
evidence  are  fairly  and  sufficiently  set  forth,  and  the  Department  con- 
curs in  the  conclusions  arrived  at. 

It  may  be  said,  in  addition  to  this,  that  it  is  not  denied  that  Eees 
had  possession  and  worked  this  claim  from  1875  until  1886  without 
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there  beiug  any  dispute  about,  or  cloud  upon,  his  title  in  any  manner 
¥^hatever.  He  was  working  the  mine  through  his  agent  Kerwin  in 
1885,  and  quite  a  large  amount  of  ore  was  extracted  during  that  year. 

It  appears  that  Kerwin,  not  being  entirely  satisfied  with  the  condi- 
tions under  which  he  was  working,  relocated  the  claim  early  in  1886, 
but  fearing  his  location,  being  made  as  it  was  while  he  was  acting  as 
Bees'  agent,  was  not  a  lawful  one,  one  Wisemiller  also  relocated  the 
ground  later  in  the  year  1886. 

According  to  the  testimony  of  Kerwin  himself,  as  given  at  the  hear- 
ing, there  was  no  reason  whatever  that  would  justify  a  relocation  of 
this  territory;  the  annual  work  had  been  performed  for  the  year  1885 
and  there  was  no  reason  to  believe  that  there  was  any  intention  to 
abandon  on  the  part  of  Bees.  On  the  contrary,  it  is  shown  by  the  cor- 
respondence between  the  parties  that  Bees  acted  entirely  in  ignorance 
of  this  pretended  relocation  and  that  the  relation  that  had  theretofore 
existed  between  them  was  still  maintained. 

But  aside  from  this,  in  1888  Wisemiller  signed  a  statement,  in  the 
shape  of  a  relinquishment  of  his  location,  in  which  it  is  stated  '<  that  said 
property  had  never  been  vacated,  according  to  tlieir  best  knowledge 
and  information,  since  the  location  under  title  claimed  by  the  second 
party."    (The  second  party  being  Mr.  Bees.) 

It  is  shown  by  the  testimony  of  Mr.  Kerwin  that  at  the  time  this 
relinquishment  was  entered  into  he  was  cognizant  of  the  fact  and  con- 
sented to  it,  although  he  did  not  sign  the  paper. 

Ad  attempt  to  make  a  relocation  of  a  mining  claim  as  was  done  in 
this  case  certainly  did  not  create  in  the  parties  making  it  any  such 
adverse  right  as  would  defeat  the  continuity  of  the  original  claimant's 
possession.    (Belk  v.  Meagher,  104  U.  S.,  279.) 

Your  office  judgment  is  therefore  affirmed,  and  if  otherwise  satisfac- 
tory the  Jaw  Bone  entry  will  be  passed  to  patent. 


APPLIC^ATION  TO  ENTER-SETTLKMENT  RIGHTS. 

Giles  v.  Tboop. 

An  application  to  amend  an  entry,  snspended  on  account  of  a  prior  existing  entry 
covering  the  land  so  applied  for,  coufers  no  right  upon  the  applicant  ae  against 
a  settler  on  the  land,  in  the  event  of  the  cancellation  of  the  prior  entry. 

Dnring  the  existence  of  an  entry  no  rights,  adverse  thereto,  can  he  acquired  to  the 
laud  embraced  therein  either  by  applications  to  enter  such  land  or  by  settlement 
thereon,  but,  on  the  cancellation  of  said  entry,  as  between  such  settlers,  the 
date  of  settlement  may  be  properly  considered. 

Secretary  Bliss  to  the  Commissioner  of  the  Oenepal  Land  Office^  December 
(W.  V.  D.)  4, 1897.  (J.  L.  McO.) 

Americus  W.  Kees,  on  September  25,  1891,  made  homestead  entry 
for  the  SB.  \  of  Sec.  31,  T.  11  N.,  E.  4  B.,  OkUthoma  City  land  district, 
Oklahoma  Territory. 
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John  D.  Troop,  on  September  25, 1891,  made  homestead  entry  for  the 
NB.  i  of  Sec.  6,  T.  10  N.,  R.  4  E.,  same  land  district. 

On  October  3, 1891,  Kees  applied  to  amend  his  entry  to  the  NB,  J  of 
Sec.  31,  T.  11  N.,  R.  4  E. 

On  October  5, 1891,  Troop  made  application  to  amend  to  the  SB.  |  of 
Sec.  31,  T.  11  N.,  B.  4  B.,  alleging  settlement  thereon.  (This  was  the 
tract  which  Kees  had  originally  entered.) 

Kees's  application  to  amend  bronglit  him  into  conflict  with  one  Ken- 
nedy; and  action  on  Troop's  application  to  amend  was  suspended  until 
the  contest  case  of  Kees  v.  Kennedy  should  be  closed. 

On  January  16, 1894,  A.  J.  Giles  filed  in  your  office  a  protest  against 
the  allowance  of  Troop's  application  to  amend. 

The  contest  between  Kees  and  Kennedy  resulted  in  Kees  being 
allowed  to  amend  his  entry  by  substituting  the  tract  in  controversy  in 
that  case  (the  NE.  J  of  Sec.  31,  T.  11  K,  B.  4  B.),  for  that  named  in  his 
original  entry.  Thereupon  Troop  was  permitted  by  your  office  letter  of 
August  14, 1895,  to  amend  his  entry  by  substituting  therein  the  tract 
thus  relieved  from  Kees's  entry  (the  SB.  J  of  Sec.  31,  T.  11  N.,  B.  4  B.), 
which  is  here  in  controversy.  Troop's  amendment  was  consummated 
on  October  31, 1895. 

Prior  to  the  last  named  date,  however — ^to  wit,  on  September  9,1895 — 
Giles,  having  been  notified  of  the  action  Qf  your  ofjce  allowing  Troop 
to  amend,  filed  a  second  protest  against  the  allowance  of  such  amend- 
ment (which  protest  afterward  ripened  into  a  contest).  In  said  protest 
Giles  alleged  that  he  had  resided  upon  and  improved  said  land  since 
September  9, 1892,  and  that  Troop  had  never  established  actual  resi- 
dence upon  the  land,  but  had  abandoned  the  same. 

On  January  13, 1896,  your  office  advised  the  local  officers  that  when 
your  office  letter  of  August  14, 1895,  was  written,  allowing  Troop  to 
amend  his  entry,  Giles's  protest  was  overlooked ;  and  your  office  directed 
that  a  hearing  be  had. 

March  13, 1897,  was  set  for  such  a  hearing.  On  that  date  both  parties 
appeared  in  person  and  by  attorney. 

The  evidence  submitted  by  the  contestant  (Giles)  showed  that  the 
defendant  (Troop)  settled  upon  the  land  on  September  22, 1891 ;  that 
in  a  short'  time  after  filing  his  application  to  amend  (October  5, 1891) 
he  left  the  land,  and  did  not  return  thereto  again  until  about  October 
1, 1895;  that  the  contestant  moved  on  the  land  with  his  family  Septem- 
ber 9, 1892,  and  continued  to  live  there  until  the  date  of  the  hearing; 
and  that  his  improvements  are  worth  about  $500. 

To  the  above  evidence  the  defendant  demurred,  alleging,  in  substance, 
that  as  a  matter  of  law  he  was  not  required  to  reside  upon  the  land 
until  his  application  to  make  entry  of  the  same  had  been  allowed;  that 
the  contestant's  evidence  showed  that,  if  any  default  existed,  it  had 
been  cured  by  establishing  residence  on  the  land  prior  to  the  filing  of 
the  affidavit  of  contest;  and  that  since  establishing  residence  he  has 
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built  a  sabstaotial  hoase,  and  cultivated  and  improved  the  land  accord- 
ing to  law. 

The  local  officers  rendered  their  joint  opinion  ^^that  under  the  law 
Troop  was  not  required  to  reside  upon  the  land  pending  the  considera- 
tion of  his  application  to  amend";  that  ^^ Giles  obtained  no  rights  under 
his  settlement  in  the  face  of  Troop's  application  and  while  the  land  was 
in  contest";  and  that,  if  it  should  be  held  that  Troop  was  required  to 
reside  upon  the  land  to  which  he  desired  to  amend,  '^  his  laches  as  to 
abandonment  were  cured  by  his  acts  of  settlement  and  cultivation  prior 
to  the  order  or  notice  of  hearing  in  this  case."  Therefore  they  sustained 
the  demurrer. 

Giles  appealed  to  your  office,  which  affirmed  the  action  of  the  local 
officers.  Thereupon  he  appeals  to  the  Department — contending  that 
<^the  law  permitting  a  homestead  applicant  to  reside  and  maintain  a 
residence  elsewhere  than  on  the  land  embraced  in  his  homestead  appli- 
cation" pending  the  conttderation  of  the  allowance  of  such  application, 
^^does  not  apply  where  the  representations  made  to  procure  the  amend- 
ment of  the  entry  were  false  and  fraudulent^  and  does  not  apply  where 
the  applicant  claims  the  land  as  an  actual  settler  thereon  prior  to  mak- 
ing his  homestead  application  therefor"^  also — 

That  Troop,  having  a  fiill  knowledge  of  the  settlement  and  improyement  of  the 
tract  by  Giles  in  1892,  and  making  no  remonstrance  to  Giles  against  the  settlement 
and  improvement,  but  in  silence  fiilly  acquiescing  therein,  and  thereby  leading  Giles 
to  believe,  as  the  appearance  of  the  land  indicated,  that  it  was  abandoned  and 
unclaimed,  can  not  aflerwardf  through  the  means  of  a  fraudulent  homestead  applica- 
tion for  the  land,  be  heard  to  assert  rights  thereto  as  against  Giles. 

If  the  language  last  above  quoted  is  intended  to  convey  the  impres- 
sion that  Troop's  homestead  application  was  made  after  Giles's  settle- 
ment upon  the  land,  it  is  not  warranted  by  the  record  facts;  which 
show  (supra)  that  Troop  made  application  for  the  land  October  5, 1891, 
while  Giles  does  not  allege  settlement  prior  to  September  9, 1892. 

It  is  contended,  furthermore,  that  whatever  right  Troop  may  have 
had  to  the  tract  in  controversy  was  necessarily,  under  the  circum- 
stances, based,  not  upon  his  application,  but  upon  his  alleged  settle- 
ment; and  that  he  had,  subsequently  to  such  settlement,  failed  to  protect 
the  same  by  the  maintenance  and  continuance  of  residence. 

There  would  appear  to  be  some  weight  in  this  contention.  When 
Troop  filed  his  application  to  amend  to  the  tract  in  controversy  it  was 
covered  by  Kees's  entry;  hence  no  right  could  be  gained  by  said  appli- 
cation. He  based  his  right  to  amend  on  the  ground  that  he  had  orig- 
inally intended  to  enter  the  tract,  that  he  had  made  settlement  thereon, 
and  was  actually  residing  there  at  the  date  of  his  application.  Action 
upon  his  application  was  suspended.  Before  action  thereon  was  taken, 
Giles  alleges.  Troop  had  abandoned  the  land,  and  at  the  date  of  the 
cancellation  of  Kees's  prior  entry  was  not  living  thereon,  and  had  not 
been  for  years.    Meanwhile,  Giles  had  settled  upon  the  land.    The 
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Department  has  beld  (see  Clancy  et  at.  v.  Hastings  and  Dakota  By, 
Co.,  on  review,  syllabus — ^20  L.  D.,  135): 

An  application  to  enter,  properly  rejected,  on  the  ground  that  the  land  is  coyered 
by  the  existing  entry  of  another,  and  i>ending  on  appeal,  oon/ers  no  right  upon  the 
applicant  a«  againat  a  settler  upon  the  land,  in  the  event  that  the  prior  entry  is  sabse- 
quently  canceled. 

This  ruling  appears  to  cover  squarely  the  case  now  under  considera- 
tion. 

Troop  contends,  however,  and  the  local  officers  held,  that  ^'  his  laches 
as  to  abandonment  were  cured  by  his  acts  of  settlement  and  caltivation 
prior  to  the  order  or  notice  of  hearing  in  this  case."  But  the  testimony 
(so  far  as  taken)  indicates  that  Giles  had  settled  upon  the  land  long 
prior  to  Troop's  return  thereto.  While  the  land  was  covered  by  Kees's 
entry,  Troop  could  gain  no  right  thereto  by  his  application,  nor  Giles 
by  his  settlement;  but  when  Kees's  entry  was  canceled,  then,  as  between 
themselvesj  the  date  of  settlement  by  them  respectively  becomes  a  proper 
subject  for  inquiry.  (Geer  v.  Farriugton,  4  L.  D.,  410,  and  many  cases 
since.) 

From  these  considerations  it  is  evident  that  the  local  officers  and 
your  office  erred  in  sustaining  Troop's  demurrer  to  the  testimony  sub- 
mitted by  Giles  bearing  upon  the  matter  of  his  settlement  and  resi- 
dence upon  the  tract.  It  is  conceded  by  Troop  that  he  did  not  live  on 
the  land  in  controversy  from  the  latter  part  of  the  year  1891,  until 
about  October  1, 1S95;  and  it  does  not  clearly  appear  that  he  ever 
actually  lived  thereon.  In  view  of  these  circumstances,  the  Depart- 
ment is  of  the  opinion  that  his  entry  should  be  held  subject  to  Giles's 
right  to  make  entry  of  the  land,  in  case  the  latter  shall  apply  to  make 
such  entry  within  a  reasonable  time,  and  it  is  so  ordered. 

The  decision  of  your  office  is  modified  as  above  indicated. 

This  decision  will  be  substituted  for  that  of  October  2, 1897,  which 
was  informally  recalled  prior  to  promulgation  by  your  office,  and  which 
is  hereby  revoked  and  annulled. 


RATLBOAD  GBANT-DKFINITK  liOCATIOJ^^. 

FisHEB  V.  State  of  Wisconsin  bt  al. 

The  proclamation  of  the  President  nnder  the  act  of  June  18, 1878,  withdrawing  firom 
sale  and  disposal  certain  lands  required  for  reservoir  parpoees,  did  not  affect 
the  status  of  lands  to  which  rights  under  a  railroad  grant  had  attached  by 
definite  location. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  December 
(W.  Y.  D.)  4j  1897.  (O.  W.  P.) 

This  case  involves  the  SE.  J  of  the  NW.  J,  or  lot  3,  of  Sec.  33,  T.  41 
N.,  B.  1  W.,  Ashland  land  district,  Wisconsin. 
It  is  shown  by  the  record  that  on  March  17, 1896,  your  office,  in  the 
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contest  case  of  John  Fisher  v.  State  of  Wisconsin,  rejected  the  claim 
of  the  State  of  Wisconsin,  under  the  swamp-land  grant  of  September 
28, 1850,  to  the  land  covered  by  Fisher's  homestead  entry,  No.  2860, 
viz.,  the  SB.  i  of  the  N  W.  J  and  the  W.  i  of  the  NE.  i  of  Sec  33,  T.  41 
N.,  B.  1  W.,  4th  P.  M.,  all  of  said  land  being  apparently  involved  in 
the  contest. 

When,  after  said  rejection,  the  posting  of  the  same  on  the  records  of 
your  office  was  attempted,  it  was  fonnd  that  only  one  of  the  tracts,  as 
described,  viz.,  the  SE.  ^  of  the  NW.  ^  of  said  Sec.  33,  appeared  of 
record  as  a  swamp  claim  of  the  State,  and  the  proper  notation  of  rejec- 
tion was  made  as  to  said  tract.  It  appeared  further  that  the  State 
claimed  lot  3,  of  said  Sec.  33,  as  swamp  land,  and  that  said  lot  3  had 
been  listed  by  the  Wisconsin  Central  Railroad  Company  on  Joly  12, 
1882,  and  that  the  railroad  claim  thereto  had  been  held  for  rejection  on 
July  18,  1889,  on  a  prima  faek  showing  of  the  swampy  character  of  the 
land ;  bat  that  no  report,  under  said  decision,  had  been  received  from 
the  local  office. 

It  farther  appears  that  it  has  since  been  fonnd  that  lot  3  of  Sec  33  is 
identical  with  the  SE.  ^  of  the  NW.  ^  of  said  listing,  and  the  swamp 
claim  thereto  appears  to  have  been  properly  rejected  by  your  office 
decision  of  March  17, 1896.  By  year  office  decision  of  May  12, 1896,  it 
was  held  that  the  action,  taken  by  your  office  as  the  result  of  a  hearing, 
in  a  regular  contest  and  disposing  finally  of  the  State's  swamp  claim, 
warranted  your  office  in  revoking  the  decision  of  July  18, 1889,  holding 
the  railroad's  claim  to  said  lot  3  for  rejection,  and  it  was  so  ordered. 

Mr.  Fisher  has  appealed  from  this  decision  to  the  Department,  alleg- 
ing as  error  in  said  decision,  (1)  that  the  company  failed  to  appeal  from 
the  rejection  by  the  local  officers  of  its  application  to  list  said  lot  3,  and 
also  (2)  failed  to  appeal  from  your  office  decision  of  July  18, 1889,  reject- 
ing said  application  to  list;  (3)  that  the  laud  was  reserved  for  reservoir 
purposes  at  the  date  the  company  applied  to  list,  and  having  been  sub- 
sequently restored,  was  open  to  homestead  entry,  and  finally  (4)  that 
the  company  has  (doubtlessly)  secured  indemnity  for  the  land,  and  for 
that  reason  has  failed  to  apply  for  it,  or  to  appeal  from  the  several  rejec- 
tions of  its  application  to  list  said  land. 

Upon  the  first  two  objections  to  the  decision  of  your  office  it  is  suffi- 
cient to  say  that  there  is  no  evidence  that  the  company  had  notice  of 
either  of  these  rejections.  The  third  allegation  of  error  is  not  well 
taken.  The  records  of  your  office  showing  that  the  land  in  controversy 
is  within  the  primary  limits  of  the  grant  to  the  company  as  definitely 
located  November  10, 1869,  and  passed  to  the  company  by  the  force  of 
the  grant,  if  at  all,  listing  and  approval  could  add  nothing  to  the  com- 
pany's title,  Tronnes  v.  St.  Paul,  Minneapolis  and  Manitoba  Railway 
Company,  18  L.  D.,  101.  The  act  of  June  18,  1878  (20  Stat.,  162),  and 
the  President's  proclamation  of  March  22, 1880,  withdrawing  from  sale 
and  disposal  certain  laud  in  the  State  of  Wisconsin,  although  in  terms 
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embracing  the  land  in  qaestion,  could  not  affect  said  land,  as  the  right 
of  the  company  under  its  grant  had  attached  by  the  filing  of  its  map 
of  definite  location,  and  must  be  held  to  have  passed  thereunder. 
The  fourth  ground  of  objection  to  your  office  decision  has  nothing  to 
support  it. 
For  these  reasons  your  office  decision  is  affirmed. 


HOMBSTEAB  ENTBT-CANCBLLATION-HEIBS— CBEDITOBS.   . 

Patten  v.  Katz. 

A  homestead  entry  mast  be  canceled  where  it  is  daly  shown ,  after  the  expiration  of 
the  statutory  life  of  the  entry,  that  the  entryman  died  prior  to  the  completion 
of  his  entry,  and  that  there  are  no  heirs  of  the  entryman  who  are  entitled  to 
perfect  said  claim. 

Where  a  homesteader  dies  prior  to  the  completion  of  his  entry  there  is  no  authority 
for  the  perfection  thereof  for  the  benefit  of  creditors. 

The  right  of  purchase  under  Section  2,  Act  of  June  15, 1880,  is  limited  to  entries  made 
prior  to  the  passage  of  said  act. 

Secretary  Bliss  to  the  Commissions  of  the  Oeneral  Land  Office^  December 
(W.  Y.  D.)  4, 1897.  (G.  B.  G.) 

I  have  considered  the  appeal  of  D.  Buchanan,  administrator  of  the 
estate  of  Christian  Katz,  deceased,  and  agent  of  the  heirs  of  said  Katz, 
from  your  office  decision  of  September  18, 1895,  affirming  the  decision  of 
the  local  officers  herein  and  holding  for  cancellation  homestead  entry, 
Ko.  5859,  for  the  NW.  J  of  Sec.  34,  T.  19  K.,  R.  34  B.,  Spokane  laud 
district,  Washington. 

It  appears  that  the  said  Ohristian  Eatz  made  homestead  entry  for 
said  land  on  Kovember  15, 1887,  that  he  died  on  or  about  October  6, 
1892,  and  that  the  said  D.  Buchanan  was  appointed  administrator  ot 
his  estate  on  December  11,  1892. 

On  October  22, 1894,  the  plaintiff,  Wallace  E.  Patten,  initiated  a  con- 
test against  said  entry,  alleging  the  death  of  said  Eatz  as  aforesaid; 
that  since  his  death  the  heirs  had  failed  to  cultivate  the  land  ]  that  he 
had  no  heir,  who  was  a  citizen  of  the  United  States  and  entitled  to 
inherit  said  land,  and  that  the  entryman  was  not  a  citizen  of  the  United 
States. 

After  due  notice  by  publication,  under  the  rules  of  practice  in  such 
cases  made  and  provided  (see  rules  11, 12, 13, 14, 15  and  16),  a  hearing 
was  had  on  January  22, 1895. 

The  local  officers  held: 

That  as  it  has  been  shown  that  Christian  Eatz  died  before  earning  his  homestead, 
and  that  there  are  no  heirs,  or  heirs  entitled  to  inherit,  and  ander  the  circumstances 
no  person  or  persons  who  can  purchase  or  make  proof;  that  the  said  homestead  entry 
should  be  canceled^  and  that  Wallace  £.  Patten  should  be  allowed  the  preference 
right  of  entry. 
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The  appeal  of  the  admiDistrator  from  yonr  ofiSoe  decision  affirmiog 
that  of  the  local  officers  brings  the  case  to  the  Department,  as  aibre- 
said. 

It  is  specified  as  error,  substantially : 

1st.  That  the  Commissioner  erred  iu  taking  for  granted  that  the  administrator  and 
a^ent  for  the  heirs  admitted  that  there  were  no  known  heirs  of  Christian  Katz^ 
deceased,  oitizens  of  the  United  States,  and  in  passing  npon  said  contest  without 
more  conclasive  proof,  as  required  by  law. 

2d.  Erred  in  his  decision  that  the  administrator  was  not  entitled  to  the  undisturbed 
possession  of  the  land  until  the  end  of  the  seven  year  period. 

The  record  shows  clearly  that  the  administrator  did,  to  avoid  a  con- 
tinuance, and  for  the  purpose  of  trial,  stipulate  that 

there  are  no  known  heirs  of  Christian  Katz  in  the  United  States  who  are  entitled 
to  inherit  from  the  said  Christian  Katz  under  the  laws  of  the  United  States. 

But  this  is  not  thought  to  be  material.  The  law  of  notice  by  publi- 
cation waa  applicable  in  this  case,  and  was  strictly  complied  with.  The 
contest  was  instituted  before  the  expiration  of  the  seven  years  period, 
but  inasmuch  as  the  notice  by  publication  was  not  given  until  after  the 
expiration  of  that  time,  the  contest  was  not  premature.  There  is  no 
suggestion  of  record,  nor  has  there  been  brought  to  the  attention  of  the 
Department  since  the  hearing  any  fact  that  would  raise  a  presumption 
that  there  are  any  heirs  of  Christian  Katz  who  can  under  the  law  take 
this  estate. 

On  the  second  question,  it  may  be  said  that  the  administrator  haa 
had  x>osse88ion  of  this  land  not  only  seven  years,  but  now,  including  the 
possession  of  the  entryman,  ten  years,  and  had  had  possession  at  the 
date  of  the  trial  more  than  seven  years. 

The  Department  is  keenly  alive  to  the  fact  that  this  entryman  had  in 
good  fiuth  complied  with  the  homestead  law,  and  left  valuable  improve- 
ments on  the  laud  in  controversy.  It  is  recognized,  too,  that  all  rea- 
sonable opportunity  should  be  given  and  diligence  used  to  discover 
some  one  upon  whom  the  fruits  of  his  labor  may  be  cast;  but  nothing 
is  shown  to  warrant  the  government  in  further  delaying  the  cancella- 
tion of  his  entry. 

It  is  urged  in  argument  that  creditors  should  have  the  estate.  This 
is  prohibited  by  statute,  and  if  the  entry  were  passed  to  patent,  the 
estate  could  not  be  converted  to  that  purpose. 

The  further  contention  that  the  alien  heirs  are  entitled  to  the  right  of 
purchase  under  the  second  section  of  the  act  of  June  15, 1880  (21  Stat, 
237),  is  without  tbrce.  It  relates  alone  to  entries  made  prior  to  the 
passage  of  the  act,  and  if  it  were  prospective  in  its  operation,  its  appli- 
cation to  this  case  does  not  appear. 

The  decision  appealed  from  is  affirmed. 
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MILLE  LAC  INDIAN  I^AN1>S-HOM£STEAJ>. 

Harvbt  M.  Bennett. 

A  homestead  entry  of  Mille  Lac  Indiaa  lands  made  dnring  the  period  specified  in 
the  joint  resolution  of  December  19, 1893,  is  by  such  resolution  confirmed,  subject 
only  to  due  compliance  with  the  provisions  of  the  general  homestead  law,  and  to 
such  payments  as  may  be  required  thereunder. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  December 
(W.  V.  D.)  4, 1897.  (E.  B.,  Jr.) 

On  February  7, 1891,  Harvey  M.  Bennett  made  homestead  entry  Ko. 
3969  (Taylor's  Falls  series)  for  the  tract  of  land  described  as  lots  1, 2,3, 
and  the  NE.  J  of  the  SB.  \  of  section  8,  T.  42  1^.,  B.  25  W.,  now  in  the 
St.  Cloud,  Minnesota,  land  district;  and  on  April  1, 1896,  final  certifi- 
cate No.  8064  was  issued  to  him  for  said  tract.  On  Angust  18, 1896, 
your  office  decided  that  Bennett  must  pay  for  the  land  at  the  rate  of 
one  dollar  and  twenty-five  cents  per  acre,  under  the  provisions  of  the 
sixth  section  of  the  act  of  January  14, 1889  (25  Stat.,  642),  and  held  his 
entry  for  cancellation,  subject  to  payment  as  required,  or  to  appeal, 
within  sixty  days  from  notice.  He  has  duly  appealed  from  said  deci- 
sion, contending  l^at  under  the  joint  resolution  of  December  19, 1893 
(26  Stat.,  576),  he  is  relieved  from  the  payment  required  by  your  office. 

The  land  in  question  is  within  what  was  formerly  known  as  the  Mille 
Lac  Indian  reservation.  In  the  cases  of  David  H.  Bobbins  (10  L.  D.,  3) 
and  Amanda  J.  Walters  et  al.  (12  L.  D.,  52)  the  history  of  legislative  and 
departmental  action,  concerning  the  lands  in  said  reservation  and  other 
lands  of  the  various  bands  of  Chippewa  Indians  in  Minnesota,  is  quite 
faUy  set  forth,  commencing  with  the  treaty  of  February  22, 1855  (10 
Stat.,  1165).  It  is  only  necessary,  however,  for  purposes  of  the  present 
case,  to  consider  such  action  affecting  the  Mille  Lac  lands  as  is  of  com- 
paratively recent  date.  Provision  for  the  disposal  of  these  lands  was 
made  by  the  act  of  January  14,  1889,  supra.  By  section  six  of  this  act 
the  surveyed  agricultural  lands  on  said  reservation,  <<not  allotted 
under  this  act  nor  reserved  for  the  future  use  of  said  Indians,"  were 
made  subject  to  disposal—^ 

by  the  United  States  to  aotaal  settlers  only  under  the  proyisions  of  the  homestead 
law :  Provided,  That  each  settler  under  and  in  accordance  with  the  provisions  of  said 
homestead  laws  shall  pay  to  the  United  States  for  the  land  so  taken  by  him  the  sum 
of  one  dollar  and  twenty-five  cents  for  each  and  every  acre,  in  five  equal  annual  pay- 
ments, and  shall  be  entitled  to  a  patent  therefor  only  at  the  expiration  of  five  years 
jfrom  the  date  of  entry,  according  to  said  homestead  laws,  and  after  the  full  payment 
of  said  one  dollar  and  twenty-five  cents  per  acre  therefor,  and  due  proof  of  occu- 
pancy for  said  period  of  five  years. 

That  section  contains  also  certain  other  provisions,  but  they  are  not 
pertinent  to  this  case. 

Under  the  decision  of  the  Department  in  the  case  of  Amanda  J. 
Walters  et  al.,  supra,  dated  January  9, 1891,  and  departmental  letter  of 
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January  21, 1891  (unreported),  wbich,  together,  beld,  in  effect^  that  the 
Mille  Lac  lands  were  not  in  a  state  of  reservation  at  tbe  date  of  the  pas- 
sage of  the  act  of  January  14,  1889,  and  were  therefore  not  within  its 
provisions  and  ^'should  be  disi>osed  of  as  other  public  lands  under  the 
general  laws,"  both  pre-emption  and  homestead  entries  for  these  lands 
were  allowed  by  the  local  office  (then  at  Taylor's  Falls,  Minnesota,)  upon 
the  same  conditions  and  subject  to  the  same  requirements,  only,  in  every 
respect,  as  were  containetl  in  the  general  pre-emption  and  homestead 
laws,  on  and  after  the  receipt  by  the  local  office,  February  3, 1891,  of 
the  said  departmental  letter.  Subsequently,  however,  by  departmental 
letter  of  April  22, 1892  (14  L.  D.,  497),  your  office  was  instructed  that 
these  lands  were  not  subject  to  disposal  under  the  general  laws,  bat 
under  the  special  provisions  of  the  act  of  January  14, 1889. 

These  instructions  were  duly  communicated  to  the  local  officers  by 
your  office  under  date  May  3, 1892,  and  at  the  same  time  homestead 
entries  and  soldier's  declaratory  statements  made  under  authority  of  the 
Walters  case  and  departmental  letter  of  January  21, 1891,  were  '<  sus- 
pended to  await  the  result  of  the  examination  provided  for  by  the  act  of 
January  14, 1889."  On  November  10, 1892,  the  pre  emption  entries  simi- 
larly made  were  held  for  cancellation,  but  on  December  20th  following,  it 
appearing  that  a  joint  resolution  for  the  relief  of  the  pre-emptors  and 
homesteaders  affected  by  the  instructions  of  April  22, 1892,  supraj  was 
pending  before  Congress,  the  action  of  November  10,  1892,  was  revoked 
and  the  preemption  entries,  also,  suspended,  ^<  to  afford  time  for  proper 
remedial  legislation." 

On  December  19, 1893,  the  following  joint  resolution  of  Congress  was 
approved  (28  Stat.,  676) : 

That  all  bona  fide  pre-emption  or  homestead  filingB  or  eDtries  allowed  for  lands 
within  the  Mille  Lac  Indian  reservation  in  the  State  of  Minnesota  between  the 
ninth  day  of  J  an  nary ,  eighteen  hundred  and  ninety -one,  the  date  of  the  decision 
of  the  Secretary  of  the  Interior  holding  that  the  lands  within  said  reservation  were 
subject  to  disposal  as  other  public  lands  under  the  general  land  laws,  and  the  date 
of  the  receipt  at  the  district  land  office  at  Taylors  Falls,  in  that  State,  of  the  letter 
from  the  Commissioner  of  the  General  Land  Office,  communicating  to  them  the 
decision  of  the  Secretary  of  the  Interior  of  April  twenty-second,  eighteen  hundred 
and  ninety-two,  in  which  it  was  definitely  determined  that  said  lauds  were  not  so 
subject  to  disposal,  but  could  only  be  disposed  of  according  to  the  provisions  of  the 
special  act  of  January  fourteenth,  eighteen  hundred  and  eigbty-nine  (twenty-five 
Statutes,  six  hundred  and  forty-two),  be  and  the  same  are  hereby,  confirmed  where 
regular  in  other  respects,  and  patent  shall  issue  to  the  claimants  for  the  lands 
embraced  therein,  as  in  other  cases,  on  a  satisfactory  showing  of  a  bona  fide  com- 
pliance on  their  part  with  the  requirements  of  the  laws  under  which  said  filings  and 
entries  were  respectively  allowed. 

Bennett's  homestead  entry,  in  view  of  tbe  facts  already  stated,  comes 
clearly  within  the  provisions  of  the  joint  resolution.  It  seems  to  have 
been  made  in  good  faith  in  reliance  upon  the  holding  of  the  Depart- 
ment that  the  Mille  Lac  lands,  not  being  in  a  state  of  reservation,  were 
not  within  the  provisions  of  the  act  of  January  14,  1889,  bnt  were 


DECISIONS   RELATING    TO   THE    PUBLIC   LANDS.  457 

subject  to  disposal  under  the  general  laws.  It  was  made^  as  appears 
on  the  face  of  the  entry  papers,  under  sections  2289  and  2290  of  the 
Revised  Statutes,  in  all  respects  as  homestead  entries  were  regularly 
made  under  the  general  provisions  of  those  sections;  and  Bennett 
apparently  obtained  his  final  certificate  pursuant  thereto  and  to  the 
general  provisions  of  section  2291  of  the  Revised  Statutes. 

Said  joint  resolution  is  remedial  legislation  and  therefore  to  be  liber- 
ally construed.  So  construed,  it  would  seem  to  have  been  the  intention 
of  Congress  to  accept  and  validate  to  the  fullest  extent,  for  the  period 
indicated,  the  then  prevailing  departmental  determination  of  the  status 
of  these  lauds,  as  to  ^^all  bona  fide  preemption  or  homestead  filings  or 
entries  ^  allowed  therefor,  during  that  period,  or,  in  other  wopds,  to 
clothe  with  all  the  force  of  positive  law,  by  means  of  legislative  endorse- 
ment, for  the  said  period,  the  instructions  which  provided  for  the  dis- 
posal of  the  Mille  Lac  lands  under  the  general  laws,  as  to  all  such 
filings  and  entries;  and  also  to  provide  therein  for  the  perfecting  of 
these  filings  and  entries  under  the  general  laws  irrespective  of  any- 
thing in  the  act  of  January  14, 1889,  to  the  contrary.  This  is  substan- 
tially the  view  already  declared  by  the  Department  in  the  case  of 
Haggberg  ei  al.  v»  Mahew  (24  L.  D.,  489)  as  to  pre-emption  filings  for 
these  lands,  made  during  the  period  specified  in  the  joint  resolution. 
Having  been  allowed,  or  more  truly,  perhaps,  invited,  to  make  their 
filings  and  entries  under  the  general  laws,  both  pre-emptors  and  home- 
steaders, in  their  bona  fide  efforts  thereunder  to  acquire  homes  on  the 
public  domain,  were  to  be  subject  to  no  other  requirements  than  those 
of  the  general  laws. 

The  language  of  the  resolution  is  too  plain  and  positive  to  admit  of 
any  other  reasonable  construction  in  view  of  the  conditions,  then  pre- 
sumably fully  known  to  Congress,  and  to  which  its  enactment  was  a 
fitting  culmination.  Without  even  by  implication  subjecting  these 
filings  and  entries  to  any  of  the  conditions  of  the  act  of  January  14, 
1889,  the  resolution  expressly  declares  that — 

the  same  are  hereby  confirmed,  where  regular  in  other  respects,  and  patent  shall  issue 
to  the  claimants  for  the  lands  embraced  therein,  as  in  other  cases,  on  a  satisfactory 
showing  of  a  bona  fide  compliance  on  their  part  with  the  requirements  of  the  laws 
nnder  which  said  filings  and  entries  were  respectively  allowed. 

It  would  be  wholly  at  variance  with  these  plain  provisions  for  per- 
fecting their  entries,  it  seems  to  the  Department,  to  require  of  home- 
steaders whose  entries  come  within  the  purview  of  this  joint  resolution, 
the  payment  of  one  dollar  and  twenty-five  cents  per  acre  for  their  lands, 
or  to  require  of  them  any  payment  not  required  by  the  general  law. 

The  decision  of  your  office  is  therefore  reversed,  and  you  will  pass  the 
entry  of  Bennett  to  patent^  if  regular  in  other  respects. 
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RAILROAD  GRANT-^lNDEMNmr  SELECTIOK.-8PECIFICATION   OF  LOSS. 

Chicago,  Eoce  Island  and  Pacific  E.  R.  Co.  bt  al.  v.  Wagner. 

There  is  no  neceBsity  for  the  enforcement  of  the  rale  requiring  specifications  of  Iom 
to  accompany  indemnity  selections,  where  the  grant  is  practically  adjnsted  and 
found  largely  deficient,  and  no  one  is  claiming  adversely  to  the  company  at 
such  time ;  and  under  such  circumstances,  a  selection  -without  designation  of 
loss  will  be  recognized,  as  against  a  homestead  entry  not  made  until  after  the 
submission  of  the  adjustment. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  December 
(W.  V.  D.)  4, 1897.  (F.  W.  C.) 

An  appeal  has  been  filed  in  behalf  of  the  Chicago,  Eock  Island  and 
Pacific  Eailroad  Company  and  Samael  £[rep8,  from  your  office  decision 
of  September  7, 1895,  ordering  the  cancel] atiou  of  the  company's  selec- 
tion covering  the  SE.  J  of  the  SW.  J  of  Sec.  34,  T.  76  N.,  R.  30  W.,  Des 
Moines  land  district,  Iowa,  and  sustaining  the  action  of  the  local  officers 
in  denying  the  homestead  application  of  Samuel  Elreps  covering  said 
land. 

The  tract  in  question  appears  to  be  within  twenty  miles  of  the  modi- 
fied line  of  said  road  as  located  under  the  provisions  of  section  2  of  the 
act  of  June  2,  1864  (13  Stat.,  95). 

The  grant  in  question  was  made  under  the  provisions  of  the  act  of 
May  15, 1856  (11  Stat.,  9),  to  aid  in  the  construction  of  a  road  firom 
Davenport  to  Council  Blufis,  in  the  State  of  Iowa,  and  was  a  grant  in 
place  of  every  alternate  section  of  land  designated  by  odd  numbers, 
for  six  sections  in  width,  on  each  side  of  the  line  of  the  road,  with  pro- 
vision for  indemnity  for  losses  to  be  selected  within  fifteen  miles  of  the 
line  of  the  road. 

The  road  was  definitely  located  April  1, 1857,  by  the  Mississippi  and 
Missouri  Kiver  Eailroad  Company,  upon  which  company  the  State  had 
conferred  the  grant.  The  act  of  June  2, 1864  {supra),  allows  said  com- 
pany to  modify  or  change  the  location  of  the  uncompleted  portion  of 
its  line,  and  by  the  second  section  of  said  act  it  was  provided: 

That  whenever  such  new  location  shall  haye  heen  estahlished,  the  said  ratlioad 
company  shall  file  in  the  general  land  office  at  Washington  a  map,  definitely  show- 
ing such  new  location ;  and  the  Secretary  of  the  Interior  shall  cause  to  be  certified 
and  conveyed  to  said  company  from  time  to  time,  as  the  road  progresses,  out  of  any 
public  lands  now  belonging  to  the  United  States  not  sold,  reserved,  or  otherwise 
disposed  of,  or  to  which  a  pre-emption  claim  or  right  of  homestead  settlement  has 
not  attached,  and  on  which  a  bona  fide  settlement  and  improvement  has  not  been 
made  under  color  of  title  derived  from  the  United  States  or  from  the  State  of  Iowa, 
within  six  miles  of  such  newly  located  line,  an  amount  of  land  per  mile  equal  to 
that  originally  authorized  to  be  granted  to  aid  in  the  construction  of  said  road  by 
the  act  to  which  this  is  an  amendment;  and  if  the  amount  of  land  granted  by  the 
original  act  to  aid  in  the  construction  of  said  railroad  shall  not  be  found  within  the 
limit  of  six  miles  from  such  line,  then  such  selections  may  be  made  along  such  line 
within  twenty  miles  thereof:  Provided,  That  the  said  company  shaU  not  be  entitled 
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to,  and  (diftli  not  reeeiTO,  any  land  nnder  this  grant  which  is  situate  within  fiftsen 
mileB  of  the  line  of  the  Burlington  and  Missonri  River  Railroad,  as  indicated  by  the 
map  of  said  road,  now  on  file  in  the  general  land  ofifce. 

It  appears  from  your  office  decision  that  the  company  made  selection 
of  the  tract  in  question  on  February  25, 1886,  bat  through  inadvertence 
said  list  was  not  at  the  time  posted  upon  the  local  records;  so  that  on 
December  22, 1894,  John  Wagner  was  permitted  to  make  homestead 
entry  of  the  land.  Four  days  later,  on  December  26th,  Samuel  Kreps 
tendered  homestead  application  for  the  land,  alleging  settlement  on 
October  28, 1884,  which  application  was  rejected^  from  which  Kreps 
appealed. 

In  an  affidavit  filed  by  Ejreps  he  alleged  that  on  October  28, 1884,  the 
date  of  his  alleged  settlement,  he  received  a  contract  of  sale  from  the 
Chicago,  Bock  Island  and  Pacific  Bailroad  Company,  and  on  December 
14, 1888,  the  said  company  conveyed  the  land  to  him  by  warranty  deed. 

Your  office  letter  ^<H"  of  August  5, 1895,  treated  Ereps'  appeal  as  an 
application  for  a  hearing  and  returned  all  the  papers  for  the  action  of 
the  local  officers. 

Hearing  was  duly  had,  at  which  all  parties  were  represented,  and 
upon  the  reeord  made  the  local  officers  held  that  Kreps  gained  no  right 
by  the  presentation  of  his  application  when  the  land  was  covered  by 
Wagner's  entry,  unless  he  could  show  that  he  was  an  actual  settler  at 
the  date  of  Wagner's  entry,  which  he  failed  to  do  at  the  hearing;  further, 
that  Wagner's  entry  should  be  canceled  for  conflict  with  the  company's 
selection  presented  on  February  25, 1886,  being  prior  to  the  allowance 
of  said  entry. 

No  appeal  was  taken  from  said  decision,  but  your  office,  upon  review- 
ing the  record,  held  that  the  company's  selection  was  an  inchoate  one 
at  the  date  of  Wagner's  entry,  not  being  accompanied  by  a  designation 
of  a  loss  as  the  basis  for  the  selection,  and  therefore  no  bar  to  the  allow- 
ance of  Wagner's  entry. 

The  record  made  at  the  hearing  clearly  evidences  that  Kreps,  although 
not  actually  residing  upon  the  land  in  question,  had  the  same  enclosed 
and  included  within  his  fence,  he  owning  the  adjoining  land;  further, 
that  the  entire  tract  was  in  a  high  state  of  cultivation  and  that  Wag- 
ner was  fully  apprised  of  Kreps'  possession,  when,  on  December  22, 
1894,  he  made  homestead  entry  of  the  land. 

The  company's  selection  not  having  been  placed  of  record,  Wagner, 
as  before  stated,  with  full  knowledge  of  Kreps'  claim  and  possession 
of  the  tract,  sought  to  deprive  him  of  the  land  in  its  highly  improved 
condition. 

The  equities  are  clearly  all  with  Kreps. 

The  local  officers  held,  as  before  stated,  that  Kreps  could  gain  nothing 
by  his  homestead  application  presented  after  Wagner  had  been  permit- 
ted to  make  entry  of  the  land;  but  as  now  disclosed,  the  land  was  not 
subject  to  Wagner's  entry  when  allowed  on  December  22, 1894,  because 
of  the  pending  indemnity  selection  made  in  1886. 
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The  adjustment  of  this  grant  was  submitted  JnneS,  1894,  and 
the  grant  is  shown  to  be  largely  deficient — over  621,000  acres  being  yet 
due  on  account  of  the  grant,  which  adjustment  has  been  duly  approved 
by  this  Department. 

A  loss  is  required  to  be  specified  as  the  basis  for  an  indemnity  selec- 
tion, where  the  matter  is  one  between  the  United  States  and  the  com- 
pany, only  for  the  purpose  of  preventing  an  excess  in  approvals  in  the 
satisfaction  of  the  grant. 

Prior  to  the  allowance  of  Wagner's  entry  this  grant  had  been  practi- 
cally adjusted,  but  a  few  selections  remaining  undisposed  o^  and  the 
balance  sheet  prepared  under  the  act  of  March  3, 1887  (24  Stat.,  556), 
clearly  evidenced  a  large  deficiency  in  the  grant.  No  one  was  then 
claiming  a  right  to  this  tract  as  against  the  company,  and  there  is  no 
necessity,  under  these  circumstances,  for  the  enforcement  of  the  rule 
requiring  the  specification  of  a  loss  as  a  basis  for  the  selection  in  ques- 
tion. 

Said  selection,  therefore,  was  a  bar  to  the  allowance  of  Wagner's 
entry,  and  as  his  sole  claim  to  the  land  depends  upon  said  entry,  I  have 
to  direct  that  the  same  be  canceled  as  improperly  allowed. 

It  might  be  added  that  the  record  evidences  a  right  of  purchase  in 
Kreps  under  the  provisions  of  section  five  of  the  act  of  March  3, 1887, 
supra,  should  the  company's  claim  to  the  land  fail,  which  is  clearly 
superior  to  Wagner's  right  under  the  homestead  entry  made  in  Decem- 
ber, 1894. 

It  would  seem,  then,  that,  as  between  Kreps  and  Wagner,  Kreps  has 
the  superior  rights  in  the  premises. 

Wagner's  entry  having  been  cleared  from  the  record,  leaves  only  the 
claim  of  Kreps  as  against  the  company's  selection,  which  selection 
inures  to  his  benefit  under  his  contract  made  with  the  company. 

For  the  reasons  herein  given  it  is  directed  that  this  tract  be  submit- 
ted for  certification  on  account  of  the  grant,  unless  other  and  sufiUcient 
reason  appear  for  denying  the  company's  claim. 

In  this  way  Kreps  will  be  fully  protected  under  his  possession  gained 
through  the  company. 

Your  office  decision  is  accordingly  reversed. 


MINING  CLAIM— PLACER  PATENT— KXOWK  LOBB. 

Discovery  Placer  Claim  v.  Murry. 

The  patentee  of  a  placer  ininiDg  claim  is  under  no  legal  obligation  to  institate  adyerae 
proceedings  against  a  subsequout  conflicting  lode  claim.  The  lode  claimiuit  in 
such  a  case  has  the  bnrden  of  proof  upon  him  to  show  that  there  was  a  vein 
within  the  placer,  known  to  exist,  at  the  time  of  the  placer  application,  and 
actual  knowledge  thereof  nrnst  be  brought  home  to  the  placer  applicant. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  December 
(W.  V.  D.)  9, 1897.  (P.  J.  O.) 

It  is  not  deemed  necessary  to  recite  all  the  record  details  that  are 
presented  in  this  case.    The  question  raised  by  the  appeal  is  whether 
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at  the  date  of  the  application  for  patent  of  the  Discovery  Placer  the 
Morris  G.  lode  was  known  to  exist  within  its  area.  Eliminating  there- 
fore  all  extraneous  matter  it  is  shown  that  the  Discovery  Placer  was 
located  October  4, 1880^  and  application  for  patent  was  filed  in  the 
Sitka,  Alaska  local  office  October  19, 1888.  There  was  no  adverse  or 
protest  filed  agaiust  the  same  during  the  period  of  publication.  Final 
entry  was  made  March  14, 1891,  and  patent  issued  thereon  September 
18  following. 

On  August  13,  1891,  M.  W.  Murry  made  application  for  patent  for 
the  Morris  G.  lode,  which  conflicts  with  the  Discovery  Placer.  During 
the  period  of  publication  no  adverse  was  filed. 

On  December  16, 1891,  after  the  period  of  publication  had  expired, 
the  Silver  Bow  Basin  Mining  Company,  the  owner  of  the  Discovery 
Placer  filed  its  protest  against  the  entry  of  the  Morris  O.  of  the  ground 
in  conflict,  alleging  that  there  was  no  lode  or  vein  or  rock  in  place 
bearing  the  precious  metals  within  the  exterior  boundaries  of  the 
Morris  G.  lode  which  overlaps  the  placer;  and  .that  no  such  vein  or 
lode  was  known  to  the  company,  or  its  grantors,  at  the  time  the  appli- 
cation for  patent  for  the  placer  was  made. 

Notwithstanding  this  protest  entry  was  allowed  of  the  Morris  G. 
May  10, 1892,  including  the  territory  in  conflict. 

Your  office  on  December  6,  1892,  informed  the  surveyor  general  of 
the  conflict  between  these  two  claims;  that  the  lode  claim  terminates 
at  the  point  where  the  vein  on  its  strike  intersects  the  placer  and 
directed  a  new  survey  of  the  remaining  portion.  In  view  of  this  order 
it  was  determined  by  your  office  that  no  action  was  necessary  on  the 
protest.    No  appeal  was  taken,  neither  was  the  amended  survey  made. 

The  matter  thus  rested  until  1895,  when  the  Morris  G.  claimants 
asked  for  a  patent  on  their  entry  under  the  doctrine  of  the  South  Star 
case  (20  L.  D.,  204). 

Your  office  thereupon  ordered  a  hearing 

to  determiue  the  question,  whether,  at  the  date  of  application  for  patent  for  said 
Discovery  Placer,  a  lode  or  vein  was  known  to  exist  within  the  limit  thereof. 

The  testimony  was  taken  before  a  notary  public,  and  on  examination 
thereof  the  local  officers  decided  that  no  lode  or  vein  belonging  to  the 
said  Morris  G.  claim  was  known  to  exist  within  the  limits  of  the  placer 
at  the  date  of  application  for  patent. 

On  appeal  your  office  affirmed  this  finding,  and  in  discussing  the 
question  said : 

The  evidence  submittod  in  this  case  in  my  judgment,  satisfactorily  shows,  that  a 
mineral  bearing  vein  or  lode  was  discovered  and  was  known  to  exist  within  the  limits 
of  the  Morris  G.  lode  claim  as  surveyed  before  the  application  for  patent  for  said 
placer  claim  was  filed,  and  that  the  discovery  was  m&de  at  a  point  about  150  feet  in 
a  southerly  direction  ftom  the  southerly  boundary  line  of  said  placer  claim,  which 
point  is  designated  on  the  official  plat  as  "  cut  40'  long.''  The  evidence,  however, 
fails  to  show  that  the  vein  or  lode  discovered  within  said  out,  and  uncovered  for  the 
distance  of  forty  feet;  was  known,  at  the  time  the  placer  application  waa  filed,  to 
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extend  into  the  lunite  of  said  patented  placer  claim,  and  the  evidence  also  faile  to 
show  that  any  vein  ot  lode  had  been  diacovered  and  was  known  to  exist  within  the 
ground  embraced  in  said  placer  at  or  before  the  filing  of  the  placer  application. 

Murry  prosecates  this  appeal  assigning  seyeral  grounds  of  error 
wliich  may  be  fairly  sammarized  into  two  propositions;  one  of  fact,  that 
the  evidence  does  show  the  vein  in  the  placer  limits;  and  one  of  law ; 
that  haying  found  that  the  lode  claim  was  duly  located  on  the  discov- 
ery of  a  vein  outside  the  placer  limits  before  the  application  for  patent 
was  filed  and  that  the  discovery  and  location  were  known ;  that  this, 
in  law,  excluded  all  of  said  lode  claim  as  located  and  it  was  error  to 
require  proof  by  the  lode  claimant  to  show  the  existence  of  the  lode 
within  the  area  in  conflict. 

The  formation  where  these  claims  are  located  is  shown  to  be  a  bed  of 
gravel  several  feet  in  depth.  Where  this  gravel  has  been  removed  by 
placer  mining  the  bed-rock  is  found  to  be  of  a  slaty  character,  impreg- 
nated with  numerous  very  small  veins,  or  stringers  as  they  syre  called, 
running  in  a  north-westerly,  and  south-easterly  direction.  These  small 
veins  or  stringers  have  never  been  worked  and  it  is  not  shown  that 
they  can  be  profitably  utilized. 

It  is  claimed  by  the  lode  claimant  that  at  a  point  about  one  hundred 
and  fifty  feet  south  and  outside  of  the  placer  limits  there  was  a  vein 
discovered  in  1881,  upon  which  the  Morris  G.  was  located.  It  is  doubt- 
ftil  whether  in  this  so-called  discovery  shaft  the  bed-rock  was  ever 
penetrated,  or  whether  there  was  found  a  vein  or  lode  in  rock  in  place. 
The  evidence  of  the  plainti£f's  witnesses  taken  by  itself  is  not  convinc- 
ing on  this  point.  They  will  not  confine  themselves  to  any  one  vein 
either  in  the  discovery  shaft  or  elsewhere  but  say  there  are  many  of 
them;  that  quite  an  area  of  land  in  that  vicinity  is  in  a  mineralized 
zone. 

Be  this  as  it  may,  however,  it  is  not  shown,  or  even  claimed,  that 
there  has  ever  been  any  development  work  done  on  the  Morris  G.  either 
inside  or  outside  the  placer  limits,  by  its  owners,  that  has  developed  a 
vein  of  any  commercial  value,  or  that  tends  in  any  way  to  show  that 
the  alleged  vein  on  which  it  was  located  intersects  the  placer  limits. 
There  has  never  been  any  ore  taken  from  any  vein  on  the  lode  claim, 
so  far  as  the  testimony  discloses,  that  was  or  could  be  used  for  milling 
purposes.  The  only  thing  ever  done  on  it  by  its  owners,  was  the  dis- 
covery cat  or  shaft,  and  each  year  since  the  location  the  annual  work 
required  by  statute,  and  in  doing  this  there  has  not  been  any  system 
of  development  pursued.  This  is  not  only  true  of  the  conditions  at  the 
present  time  but  at  the  time  of  the  application  for  patent  tor  the  placer. 

The  placer  people  have  been  working  their  ground,  including  that  in 
conflict,  every  year,  and  it  is  shown  that  the  surface  of  the  lode  claim 
in  the  conflicting  territory  has  been  almost,  if  not  entirely  worked  over 
to  the  bed-rock,  and  that  there  has  not  been  disclosed  therein  any  vein 
except  the  numerous  stringers  referred  to. 
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But  it  18  insisted  that  the  fact  of  the  location  of  the  Morris  O. 
having  been  legally  made,  as  claimed,  is  sufficient  in  itself  to  exclade 
the  vein  from  the  placer  patent,  and  in  view  of  the  fact  that  the  Dis- 
covery people  did  not  file  a  protest  and  adverse  against  the  application 
of  the  Morris  G.  and  bring  suit  thereon  as  provided  by  statute,  there 
was  no  necessity  for  the  lode  claimant  to  offer  any  proof  on  the  ques- 
tion as  to  whether  the  vein  upon  which  it  was  located  was  known  to 
I>enetrate  the  placer  limits. 

In  reply  to  this  it  may  be  said  that  the  Discovery  people  were  under 
no  legal  obligation  to  adverse  the  Morris  G.  They  already  had  the 
government  patent  for  the  land  in  controversy  and -there  was  nothing 
to  be  gained  by  any  judicial  proceeding.  The  Morris  G.  is  now  seek- 
ing title  to  its  vein  in  the  placer  limits  and  before  the  department 
could,  in  any  event^  grant  it  a  patent  the  burden  of  proof  was  upon  it 
to  show  that  there  was  a  vein  within  the  placer  known  to  exist  at  the 
time  of  the  Discovery  application.  This  it  has,  in  my  judgment,  failed 
to  do. 

Theory  or  belief  cannot  be  relied  upon  as  sufficient  to  warrant  the 
department  in  issuing  a  patent  for  a  vein  in  an  already  patented  placer. 
There  must  be  actual  knowledge  brought  home  to  the  placer  applicants. 
The  supreme  court  in  Iron  Silver  Mining  Company  v.  Beyuolds  (124 
IT.  S.  374)  on  page  382,  in  discussing  this  subject  said: 

The  statute  does  not  except  veins  or  lodes  "  claimed  or  known  to  exist/'  but  only 
such  as  are  ''  known  to  exist/'  and  it  fixes  the  time  at  which  such  knowledge  is  to 
be  had  as  that  of  the  application  for  the  patent,  etc. 

Again  as  to  the  means  of  obtaining  this  knowledge,  it  said,  on  page 
384: 

There  may  be  difficulty  in  determining  whether  such  knowledge  in  a  given  case 
was  had,  but  between  mere  belief  and  knowledge  there  is  a  wide  difference.  The 
court  could  not  make  them  synonymous  by  its  charge  and  thus  in  effect  incorporate 
new  terms  into  the  statute. 

Knowledge  of  the  existence  of  a  lode  or  vein  within  the  boundaries  of  a  placer 
claim  may  be  obtained  from  its  outcrop  within  such  boundaries;  or  from  the  devel- 
opments of  the  placer  claim  previous  to  the  application  for  a  patent;  or  by  the  trac- 
ing of  the  vein  from  another  lode;  or  perhaps  from  the  general  condition  and 
developments  of  mining  ground  adjoining  the  placer  claim.  It  may  also  be  obtained 
from  the  information  of  others  who  have  made  the  necessary  explorations  to  ascer- 
tain the  fact,  and  perhaps  in  other  ways.  We  do  not  speak  of  the  sufficiency  of  any 
of  these  modes,  but  mention  them  merely  to  show  that  such  knowledge  nu»y  be  had 
without  making  hopes  and  beliefs  on  the  subject  its  equivalent. 

By  none  of  the  methods  suggested  by  the  court,  or  otherwise,  has  it 
been  demonstrated  that  the  Morris  G.  vein  on  its  strike  enters  the 
placer. 

In  deciding  this  case  your  office  relied  largely  on  the  case  of  Dahl 
V,  Baunheim  (132  XJ.  S.,  260).  Counsel  object  to  this  case  being  accepted 
as  an  authority  for  the  reason  that  the  lode  claim  there  was  not  located 
until  after  the  application  for  patent  for  the  placer  claim  was  filed. 
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While  this  is  trae  as  a  matter  of  fact,  yet  the  principle  announced  by 
the  court  is  applicable  in  the  case  at  bar.    It  is  said  on  page  260. 

The  jury  having  found  a  general  yerdict  for  the  plaintiff  must  be.deemed  to  have 
found  that  no  such  lode  as  olaimed  by  the  defendant  existed  when  the  application  of 
the  plaintiff  for  a  patent  was  filed.  We  may  also  add,  to  what  is  thns  concluded  by 
the  verdict,  that  there  was  no  evidence  of  any  lode  existing  within  the  boundaries 
of  his  claim,  either  when  the  plaintiff  made  his  application  or  at  any  time  before. 
The  discovery  by  the  defendant  of  the  Dahl  lode,  two  or  three  hundred  feet  outside 
of  those  boundaries,  does  not,  as  observed  by  the  court  below,  create  any  presump- 
tion of  the  possession  of  a  vein  or  lode  within  those  boundaries,  nor,  we  may  add, 
that  a  vein  or  lode  existed  within  them. 

Counsel  for  appellant  specially  directs  attention  to  the  case  of  Gk>ld- 
stein  V.  Juneau  Townsite  (23  L.  D.,  417)  wherein  small  veins  or  stringers, 
similar  to  those  found  in  the  land  in  controversy  and  being  in  a  mineral 
belt,  were  held  to  be  sufficient  to  warrant  the  location  of  a  lode  claim. 
But  that  case  has  no  bearing  on  the  issue  at  bar.  The  question  thero 
was  as  to  the  character  of  the  land.  Patent  was  sought  for  the  land 
then  in  dispute  for  townsite  purposes,  for  which  only  non-mineral  lands 
may  be  appropriated,  and  the  question  was  as  to  whether  or  not  it  was 
of  that  character.  The  department  properly  held  that  the  presence  of 
these  small  veins  or  stringers  in  a  mineral  belt  were  sufficient  to  impress 
a  mineral  character  on  the  land.  No  such  question  is  involved  here. 
Both  x)arties  are  claiming  the  land  as  mineral^  one  as  a  lode  claim  the 
other  as  a  placer. 

Your  office  judgment  is  affirmed. 


PBACmCJB—REHEABrNG— AI> VIOK  OF  IjOCAIi  OFITCEB. 

Stbam  v.  Hines. 

A  rehearing  may  be  allowed  where  the  contestant  relying  on  the  assurance  of  the 
local  officer,  before  whom  the  case  was  heard,  that  evidence  sufficient  to  warrant 
cancellation  had  been  introduced,  did  not  submit  further  testimony,  and  it  is 
found  on  review  of  the  proceedings  below  that  the  evidence  in  the  case  does  not 
justify  cancellation. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  December 
(W.  V.  D.)  9, 1897.  (J.  L.  McO.) 

The  Department  has  considered  the  case  of  Eoman  Stram,  guardian 
of  minor  children  of  Ollie  Moreau  v.  Louis  Hines,  involving  the  home- 
stead entry  made  by  the  latter  for  the  NJ  of  the  SWJ,  the  SW^  of  the 
SWi,  and  the  IJ^WJ  of  the  SB4  of  Sec.  2,  T.  44  K.,  E.  16,  W.,  Ashland 
land  district,  Wisconsin. 

The  entry  was  made  August  22, 1888.  On  July  20, 1896,  Stram  filed 
affidavit  of  contest,  alleging  that  <^  Hines  never  has  settled  upon  or 
im])roved  or  cultivated  or  resided  upon  said  land  or  any  part  of  it." 

A  hearing  was  had,  at  which  defendant  made  default  (after  service 
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of  notice  by  pablication).  From  the  testimony  submitted  by  the  plain- 
tiff the  local  officers  found  that  the  allegations  of  the  contest  affidavit 
had  been  proved,  and  recommended  the  cancellation  of  the  entry. 

No  appeal  wa«  filed;  but  your  office,  on  November  21, 1896,  considered 
the  case,  under  Rule  48  of  Practice,  and  found  and  held  as  follows: 

After  five  years  from  the  date  of  entry,  which  in  this  case  expired  August  22, 1893, 
the  presumption  is,  in  the  absence  of  any  showing  to  the  contrary,  that  the  entryman 
had  earned  his  claim  by  compliance  with  the  law.  As  none  of  the  witnesses  had 
any  knowledge  of  the  tract  prior  to  the  spring  of  18d5,  a  cancellation  of  the  entry 
would  not  be  warranted  Arom  their  testimony.  The  plaintiff  failed  to  sustain  his 
charges,  afber  being  afforded  taU  opportunity  to  do  so;  and  the  contest  is  hereby 
dismissed. 

The  contestant  has  appealed. 

Upon  an  examination  of  the  testimony,  the  Department  concnrs  in 
the  conclusion  reached  by  your  office,  that  the  cancellation  of  the  entry 
is  not  warranted  by  the  testimony  offered. 

In  connection  with  his  appeal,  counsel  for  the  contestant  makes  affi- 
davit that  at  the  hearing  he,  relying  upon  the  statement  of  the  receiver 
that  the  testimony  already  introduced  was  sufficient  to  procure  the 
cancellation  of  the  entry — 

did  not  introduce  any  more  evidence  on  that  point,  supposing  that  the  evidence  intro- 
duced was  sufficient;  and  this  affiant  says  that  there  are  several  men,  who  have  been 
well  acquainted  with  said  land  for  more  than  eight  years,  since  the  year  1888,  and 
who  know  that  said  land  has  never  been  settled  upon  or  improved  or  cultivated  by 
said  Louis  Hlnes,  or  by  any  person,  and  that  it  has  always  been  vacant  and  wild 
land  during  the  whole  of  said  period;  and  this  affiant  says  that  he  can  and  will  pro- 
cure such  persons  to  attend  and  testify  as  witnesses  in  this  proceeding : 

and  he  asks  that,  in  case  it  should  be  considered  that  this  homestead 
claim  should  stand  uncanceled  upon  the  records  in  view  of  the  testi- 
mony heretofore  adduced, 

he  be  given  an  opportunity  to  prove  by  other  witnesses  the  fact  that  Hines  never 
settled  upon  the  land,  and  that  he  never  had  any  improvements  or  cultivation  on  it. 

Under  the  circumstances  hereinbefore  set  forth,  this  would  appear  to 
be  a  reasonable  request. 

The  record  is  therefore  returned  herewith;  and  you  are  instructed  to 
remand  the  case  to  the  local  officers,  whom  you  will  direct  to  continue 
the  hearing,  at  as  early  a  date  as  practicable,  after  giving  all  parties  in 
interest  due  notice  of  the  same.  Upon  the  testimony  taken  at  such 
hearing  the  local  officers  will  render  such  opinion  as  to  them  shall  seem 
proper. 

The  decision  of  your  office  is  modified  as  above  indicated* 
2670— VOL  26 30 
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PBACmCE— BTTLE  35— APPEAL— CEBTIORARI. 

Still  v.  Oakbs. 

The  appointmeot  of  a  commissioner  to  take  testimony,  nnder  rale  35  of  practice,  it 
discretionary  with  the  local  officers,  and  their  action  nnder  said  rale  will  not  be 
disturbed  except  upon  fall  proof  that  they  have  abased  their  discretion. 

An  application  lor  a  writ  of  certiorari  directed  to  the  local  office  must  be  denied, 
where  it  is  apparent  that  if  the  appeal  from  the  action  of  said  office  had  been 
forwarded,  it  would  be  dismissed. 

A  writ  of  certiorari  will  not  issue  where  it  does  not  appear  that  the  appeal  was 
wrongfully  denied,  or  the  record  does  not  disclose  facts  calling  for  action  under 
the  supervisory  authority  of  the  Department. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  December 
(W.  V.  D.)  5, 1897.  (L.  B.  S.) 

On  August  13, 1897,  your  office  denied  the  application  oiJAj  B.  Still 
for  the  issuance  of  a  writ  of  certiorari  to  the  local  land  officers,  at 
Mitchell,  South  Dakota,  directing  thein  to  forward  to  your  office  certain 
papers,  including  an  appeal  alleged  to  have  been  filed  by  said  Still  in 
a  contest  initiated  by  him  against  the  timber  culture  entry  of  the  NE.  ^ 
of  Sec.  10,  Tp.  106  N.,  B.  49  W.,  made  by  Allen  Oakes,  on  April  14, 
1883,  at  said  local  land  office. 

Said  decision  of  your  office  states  that  on  December  26, 1894,  said 
Still  filed  an  affidavit  of  contest  against  said  entry,  alleging  that  the 
entryman  had  not  complied  with  the  requirements  of  the  timber  culture 
law,  and  after  due  notice  upon  Oakes  a  hearing  was  had,  at  which  both 
parties  appeared  and  offered  testimony;  that  the  local  officers  rendered 
their  decision  against  the  validity  of  said  entry  and  reftised  to  grant  a 
rehearing  ux>on  the  motion  of  Oakes,  who  thereupon  appealed  to  your 
office;  that  said  appeal  was  dismissed  by  your  office,  the  decision  of  the 
local  office  was  affirmed,  and  said  entry  of  Oakes  was  canceled;  that 
said  Still  made  homestead  entry  of  said  tract  on  December  31, 1896, 
and  on  January  27, 1897,  Oakes  filed  a  motion  in  your  office  for  a 
rehearing,  and  the  local  office  was  directed  to  advise  Oakes  that  be 
would  be  permitted  to  serve  a  notice  upon  said  Still  and  the  former 
attorney  of  said  Oakes,  one  Boger  Brennau,  requiring  them  to  appear 
and  answer  the  charges  preferred  against  them  in  said  motion  for 
rehearing;  that  said  Still  and  said  Brennan  were  duly  cited  to  appear 
at  the  local  office  on  April  28, 1897,  at  which  time  all  parties  appeared 
and  were  represented  by  counsel. 

It  is  further  stated  that,  after  several  continuances,  the  case  was 
called  for  trial,  and  after  said  Oakes  had  submitted  testimony,  said 
Still  filed  a  motion  for  a  continuance  and  that  a  commissioner  be 
appoint'Cd  to  take  testimony  in  the  neighborhood  of  the  land,  which 
was  one  hundred  and  seventeen  miles  from  said  local  land  office;  that 
said  motion  for  a  continuance  and  for  the  appointment  of  a  commis> 
sioner  was  overruled  by  the  local  officers,  on  the  ground,  mainly,  that 
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the  letter  of  your  office,  dated  Mareh  6, 1897,  aJlowmg  a  rehearing, 
required  the  register  and  receiver  to  hear  the  testimony  and  make 
such  recommendation  as  to  them  should  seem  proper;  that  said  Still 
excepted  to  said  ruling^  and,  on  June  7, 1897,  filed  an  appeal  from  said 
action  of  the  local  land  officers,  and  on  June  20,  1897,  the  local  officers 
decided  that  their  said  action  refusing  to  appoint  said  commissioner 
was  merely  an  interlocutory  order,  from  which  an  appeal  would  not  lie, 
and  they  accordingly  declined  to  forward  said  appeal  to  your  office. 

Upon  consideration  of  said  application  your  office  denied  the  same, 
on  the  ground  that  the  action  of  the  local  officers  refusing  to  appoint 
said  commissioner  was  clearly  interlocutory  and  not  a  final  decision 
from  which  an  appeal  would  lie. 

In  his  application  to  this  Department,  counsel  for  Still  ^^asks  that  a 
writ  of  certiorari  may  be  issued  compelling  the  local  office  to  transmit 
the  appeal  from  their  decision  of  June  2, 1897,"  wherein  they  deny  Still 
the  right  to  take  testimony  under  rule  35  of  rules  of  practice. 

Said  rule  of  practice  (No.  36,  23  L.  D.,  697),  provides  that: 

In  the  diflcretion  of  registers  and  receiyers  testimony  may  be  taken  near  the  land 
in  controversy  before  a  United  States  commissioner,  or  other  officer  authorized  to 
administer  oaths,  ftt  a  time  and  place  to  be  fixed  by  them  and  stated  in  the  notice 
of  hearing. 

There  can  be  no  question  that  under  said  rule  the  local  officers  are 
given  discretionary  authority  to  appoint  a  commissioner  to  take  testi- 
mony near  the  land  in  controversy,  and,  in  the  absence  of  full  proof 
that  they  have  abused  their  discretion,  their  action  under  said  rule 
will  not  be  disturbed.  Doherty  v.  Bobertson,  12  L.  D.,  30;  Mechem 
on  Public  Officers,  section  1006. 

It  does  not  affirmatively  appear  that  the  local  officers  have  abused 
their  discretion,  in  refusing  to  appoint  said  commissioner,  for  the  record 
fails  to  disclose  the  specific  charges  upon  which  said  rehearing  was 
allowed  before  the  local  officers,  and  the  only  reason  suggested  in  said 
motion  for  the  appointment  of  a  commissioner  to  take  testimony  is  the 
distance  of  the  land  from  the  local  land  office.  Besides,  said  motion 
for  the  appointment  of  a  commissioner  was  not  made  by  Still  until 
after  Oakes  had  submitted  his  testimony  in  chief  at  the  rehearing. 

In  Wood  V.  Goodwin  (10  L.  D.,  689,)  the  Department  held  (syllabus): 

While  the  rules  of  practice  proTide  for  certiorari  only  in  cases  where  the  Qeneral 
Land  Office  denies  the  right  of  appeal^  yet  the  Secretary  has  the  power  and  author- 
ity to  issne  the  writ  to  the  local  officers  in  a  case  that  calls  for  snch  action. 

Certiorari  will  not  lie  to  review  an  interlocutory  order  of  the  local  office  where 
the  ordinary  methods  of  procedure  afford  relief. 

It  is  not  shown  that  any  right  has  been  refused  the  applicant,  and  it 
is  apparent  that  if  the  appeal  from  the  action  of  the  local  officers  had 
been  forwarded,  it  would  be  dismissed.  In  such  cases  certiorari  will 
not  issue.  Eudolph  Wurlitzer,  6  L.  D.,  316;  Forney  v.  Union  Pacific 
By.  Go.,  11  L.  D.,  430;  Jhilson  P.  Gummins,  20  L.  D.,  130. 
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Since  it  does  not  appear  that  the  appeal  from  the  action  of  the  local 
officers  overruling  said  motion  for  the  appointment  of  a  commissioner 
was  wrongfully  denied,  and  the  record  does  not  disclose  facts  sho¥m[ig 
that  the  applicant  is  entitled  to  relief  under  the  supervisory  authority 
of  the  Department,  said  application  for  certiorari  must  be,  and  it  hereby 
is,  denied.    Johnson  et  al  v.  Beaufort  et  aUj  21  L.  D.,  122. 


BAHiBOAD  GRANT— LIMTTS-AIUnagTBaENT. 

South  and  North  Alabama  R.  B.  Oo. 

The  approved  plat  on  file  in  the  General  Land  Offloe,  on  which  the  limits  of  a  rail- 
road grant  are  marked^  mnst  determine  whether  a  eeleotion  fiJla  within  the 
limits  of  the  grant. 

Secretary  Bliss  to  the  Commissioner  of  the  OenercU  Land  Office^  December 
(W.  V.  D.) .  9j  1897.  (O.  J.  W.) 

By  your  office  letter  ("F")  of  May  25, 1886,  the  B.  i  of  the  NB.  \  and 
the  NB.  i  of  the  SB.  J,  Sec.  31,  T.  7  8.,  R.  6  W.,  Huntsville  land  district, 
Alabama,  included  in  the  list  of  indemnity  selections  made  by  the  SoutJi 
and  North  Alabama  Railroad  Company,  November  3, 1871,  were  can- 
celed because  they  were  without  the  indemnity  limits  of  said  railroad. 
On  June  18,  1895,  said  railroad  company  again  selected  the  said  B. }  of 
the  NB.  1  and  the  NB.  i  of  the  SB.  \  of  Sec.  31,  T.  7  S.,  E.  6  W.,  120.18 
acres,  and  also  the  SB.  ^of  tbeNB.  ^,  Sec.  31,  T.  12  S.,B.  5  W.,  39.52  acres. 

On  May  18, 1896,  your  office  rejected  said  selections,  calling  attention 
to  the  former  cancellation,  and  holding  for  cancellation  the  SB.  \  of  the 
NB.  i,  Sec.  31,  T.  12  S.,  B.  5  W.,  for  the  reason  that  it  is  also  without 
the  limits  of  the  grant  and  not  subject  to  indemnity  selection. 

The  railroad  company  has  appealed  from  your  office  decision,  npon 
the  following  ground: 

It  is  shown  by  accompanying  plats  that  the  aereral  tracts  do  Ue  hi  the  indemnity 
limits  of  the  grant  to  the  South  and  North  Alabama  Railroad  by  the  line  as  it  is  of 
record  in  the  Hunt'Sville  local  land  office,  and  further  that  this  line  is  believed  to 
be  the  correct  line,  as  that  office  has  always  so  regarded  it,  and  so  has  the  Honorable 
Commissioner,  as  is  evidenced  by  the  fact  that  your  office,  on  May  19, 1S96,  approved 
to  the  State  of  Alabama,  for  the  benefit  of  this  railroad,  upon  the  certificate  of  the 
Commissioner,  the  £.  i  NE.  i,  Sec.  9,  T.  12  S.,  B.5  W.,  which  tract  is  located  similarly 
to  the  ones  at  bar. 

Two  reasons  are  thus  presented  in  support  of  the  contention  of  the 
railroad  company.  One  is  that  the  plat  on  file  in  the  local  land  office 
at  Huntsville  shows  the  tracts  selected  to  be  within  the  fifteen  mile 
indemnity  limits  of  the  railroad,  and  the  other  is,  that  the  Department 
on  the  certificate  of  your  office  has  held  a  tract  similarly  located  to  be 
within  said  limits.  The  plat  in  the  local  office,  referred  to  in  the  appeal 
as  the  Huntsville  plat,  was  iiitende<l  to  be  a  duplicate  of  the  approved 
plat  on  file  in  your  office.    There  is  no  report  of  the  local  office  with 
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tbe  record,  showing  the  alleged  discrepancy,  if  it  exists.  The  original 
plat  is  better  evidence  than  the  intended  daplicate,  as  to  the  location 
of  the  limit  line,  and  the  line  indicated  by  it  shows  the  tracts  in  ques- 
tion to  be  without  the  indemnity  limits  of  the  road.  If  it  be  true,  as 
alleged,  that  your  oflBce  certified  the  B.  i  of  the  W&.  i  of  Sec.  9,  T.  12 
S.,  B.  5  W.,  to  be  within  the  indemnity  limits  of  said  railroad,  and  that 
the  same  was  approved  to  the  State  by  the  Department,  if  said  tract 
is  in  fact  not  within  said  limits,  the  action  therein  taken  does  not  con- 
stitute a  precedent  to  be  followed. 

The  maps  on  file  in  your  office  show  said  tract  to  be  without  the 
fifteen  mile  indemnity  limits  of  said  railroad. 

The  objections  urged  to  your  office  decision  are  not  well  founded^ 
and  said  decision  is  hereby  affirmed. 


BAILBOAI>  LANDS-CONTTRMATION— ACT  OF  MARCH  9,  1806. 

Walker  v.  Union  Paoipio  R.  E.  Oo. 

Under  the  proviBioiiB  of  the  act  of  March  2,  1896,  the  title  to  lands  erroneously  pat* 
ented  on  account  of  a  railroad  grant,  and  sold  to  a  bona  fide  purchaser,  is  con- 
firmed. The  government  in  sach  case  must  proceed  against  the  company  for 
the  recovery  of  the  value  of  the  lands  as  directed  by  said  act. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  December 
(W.V.D.)  9jl897.  (W.A.B.) 

On  May  18, 1897,  the  Department  directed  yonr  office  to  call  upon 
John  Brisben  Walker  to  famish  additional  evidence  in  support  of  his 
claim,  as  a  bonxi  fide  purchaser,  to  the  l^E.  J,  the  8.  J  of  the  !N^W.  J,  and 
the  SW.  i  of  Sec.  17,  T.  3  8.,  R.  68  W.,  Denver,  Colorado,  land  district. 

This  land  is  within  the  primary  limits  of  the  grant  to  the  Union 
Pacific  Railroad  Company  (formerly  known  as  the  Denver  Pacific  Rail- 
way and  Telegraph  Company),  the  right  of  which  attached  August  20^ 
1869.  It  was  listed  by  the  company  on  October  16, 1874,  and  patent 
issued  on  April  24, 1875.  It  appears,  however,  that  patent  was  errone- 
ously issued  for  the  reason  that  the  land  described  was  covered  by 
uncanceled  pre-emption  filings  at  the  date  when  the  railroad  company's 
claim  under  its  grant  attached. 

On  May  26, 1891,  Walker  filed  an  application  to  purchase  the  land 
under  section  4  of  the  act  of  March  3, 1887,  (24  8tat.,  556).  This  appli- 
cation was  rejected  by  the  local  officers  for  want  of  jurisdietion,  but  on 
October  12, 1891,  Walker  renewed  his  application,  and  was  permitted 
to  submit  evidence  in  support  of  his  claim  as  a  bona  fide  purchaser. 

Protests  against  the  taking  of  testimony  in  support  of  Walker's 
claim  were  filed  by  Henry  Strange  and  Henry  Wormington,  who  had 
formerly  had  pre-emption  filings  on  this  land,  but  these  protests  were 
diaregarded.    The  local  officers,  however,  declined  to  consider  the  evi- 
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dence  submitted  by  Walker  for  the  reason  that  the  patent  to  the  rail- 
road company  was  oatstanding. 

Walker  thereupon  appealed  to  your  office  and  Strange  and  Worming- 
ton  also  appealed  from  the  dismissal  of  their  protests. 

By  letter  of  April  SO,  1895,  yonr  office  held  that: 

As  the  tracta  in  question  hare  all  been  patented  to  the  Union  Pacific  Railway 
Company,  and  a  suit  has  been  instituted  under  the  act  of  March  3, 1887,  (24  Stat., 
556)  to  cancel  the  patents  so  issued,  and  since  the  proof  authorised  by  section  4  of 
said  act  can  only  be  made  by  a  purchaser  from  the  railroad  company  after  title  to 
the  land  hss  been  recoTsred  by  the  United  States,  the  proof  of  Mr.  Walker  is  prema- 
ture. 

His  application  was  thereniK>n  rejected,  and  from  this  action  he 
appealed  to  the  Department. 

It  appeared  in  regard  to  the  suit  mentioned  in  your  office  letter,  that 
on  February  18, 1892,  yonr  office  had  addressed  a  letter  to  the  Wash- 
ington attorneys  for  the  Union  Pacific  Railroad  Company,  allowing  the 
company  thirty  days  "within  which  to  show  cause,  in  writing  before 
this  office,  why  demand  for  the  reconveyance  of  the  land  should  not  be 
made  as  provided  by  the  act  of  March  3, 1887."  No  reply  was  made  to 
this  letter  by  the  company,  and  no  further  action  looking  towards  the 
cancellation  of  the  patent  was  taken  by  your  office  or  the  Department 

Subsequent  to  the  date  of  your  office  decision  of  April  30, 1895,  to 
wit:  on  March  2, 1896,  Congress  passed  an  act  (29  Stat.,  42)  the  third 
section  of  which  reads  as  follows: 

That  if  at  any  time  prior  to  the  institution  of  suit  by  the  Attorney-General  to 
cancel  any  patent  or  oertifioation  of  lands  erroneously  patented  or  certified,  a  claim 
or  statement  is  presented  to  the  Secretary  of  the  Interior  by  or  on  behalf  of  any  per- 
son or  persons,  corporation  or  corporations,  claiming  that  such  person  or  persons, 
corporation  or  corporations,  is  a  bona  fide  purchaser  or  are  bona  fide  purchasers  of 
any  patented  or  oertified  land  by  deed  or  contract,  or  otherwise,  firom  or  through  the 
original  patentee  or  corporation  to  which  patent  or  certification  was  issued,  no  suit 
or  action  shall  be  brought  to  cancel  or  annul  the  patent  or  certification  for  said  land 
until  snob  claim  is  investigated  in  said  Department  of  the  Interior;  and  if  it  shall 
appear  that  such  person  or  corporation  is  a  bona  fide  purchaser  as  aforesaid,  or  that 
such  persons  or  corporations  are  such  bonafid^  purchasers,  then  no  such  suit  shall  be 
instituted,  and  the  title  of  such  claimant  or  claimants  shall  stand  confirmed;  but  the 
Secretary  of  the  Interior  shall  request  that  suit  be  brought  in  such  case  against  the 
patentee,  or  the  corporation,  company,  person,  or  association  of  persons  for  whose 
benefit  the  patent  was  issued  or  certification  was  made  for  the  value  of  the  land  as 
hereinbefore  specified. 

Walker's  claim  as  a  bona  fide  purchaser  was  therefore  considered  by 
the  Departnient  under  this  act.  As  it  was  not  shown  that  the  protest- 
ants  had  any  interest  in  the  laud  involved  the  protests  were  dismissed 
and  the  matter  was  considered  as  solely  a  question  between  Walker 
and  the  government. 

Walker  claimed  through  mesne  conveyances  from  the  company,  but 
he  submitted  only  oral  evidence  in  support  of  his  claim  and  it  was  held 
by  the  Department  that  the  best  evidence  of  a  transfer  by  deed  is  the 
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deed  itself,  or  a  certified  copy  thereof,  that  the  evidence  submitted  by 
him  was  only  of  a  secondary  character,  and  that  it  was  insufScient  in 
the  absence  of  any  showing  that  the  deeds,  or  certified  copies  thereof, 
conld  not  be  furnished,  and  yon  were  therefore  directed  to  call  upon 
Walker  to  fnrnish  this  additional  evidence. 

The  Department  is  now  in  receipt  of  your  office  letter  of  November  3, 
1897,  transmitting  with  &vorable  recommendation  certified  copies  of 
the  several  deeds  upon  which  his  claim  as  a  bona  fide  purchaser  is  based. 

It  appears  from  these  that  the  Denver  Pacific  Railway  and  Telegraph 
Company  (of  which  the  Union  Pacific  Railroad  Company  is  the  suc- 
cessor) deeded  this  land  to  Horace  A.  Oray  and  Peter  G.  Bradstreet; 
that  Oray  transferred  his  interest  to  Margaret  P.  Evans;  that  Evans 
and  Bradstreet  deeded  the  land  to  John  Brisben  Walker;  and  that 
Walker  transferred  it  to  the  Highland  Park  Company,  which  deeded  it 
to  the  Berkeley  Farm  and  Cattle  Company,  which  in  turn  deeded  it 
back  to  Walker. 

Walker's  title  accordingly  stands  confirmed  under  the  provisions  of 
the  above  cited  act  of  March  2, 1896.  You  are  directed  to  make  demand 
upon  the  company  tbr  the  minimum  government  price  of  the  land,  to 
the  end  that,  should  it  refiise  to  pay,  steps  may  be  taken  looking  to  the 
institution  of  suit  to  recover  the  value  thereof  through  the  courts,  as 
contemplated  by  said  act. 

HOM]&STEAI>-NON-MINlSRAX  AFFIDAVIT-PRACnCE-KBHBARING. 

OOBBIN  V.  DOBMAN. 

A  non-mineral  affidavit  of  a  homesteader  alleging  personal  knowledge  of  the  land, 
when  in  fact  the  affiant  had  no  such  knowledge,  while  valueless  as  evidence  of 
the  character  of  the  land,  does  not  render  the  entry  illegal,  and,  in  the  absence 
of  any  charge  that  the  land  is  mineral  in  character,  the  defect  may  be  cored  by 
filing  a  proper  affidavit. 

A  motion  for  reheariDg  on  grounds  not  in  issue  at  the  original  hearing  must  be 
denied  by  the  Department,  but  such  action  does  not  preclude  the  General  Land 
Office  fh>m  subsequently  directing  an  inquiry,  in  the  nature  of  a  new  contest, 
to  determine  questions  that  have  arisen  since  the  hearing  on  the  original  suit. 

Secretary  Blis8  to  the  Commissioner  of  the  General  Land  Office^  December 
(W.  V.  D.)  9y  1897.  (W.  A.  E.) 

On  May  9, 1895^  Alice  E.  Dorman  made  homestead  entry  for  the 
KE.  \  of  Sec.  10^  T.  106  N.,  B.  76  W.,  Ohamberlain,  South  Dakota,  land 
district. 

Contest  affidavit,  alleging  prior  settlement,  was  filed  by  Thomas  B. 
Corbin  on  June  18, 1896. 

Hearing  was  had  August  12, 1896,  and  as  a  result  thereof  the  local 
officers  found  in  favor  of  the  plaintiff. 

On  appeal  your  office  affirmed  the  decision  below,  whereupon  the 
defendant  filed  further  appeal  to  the  Department. 
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The  first  qnestioB  preaented  is  in  regard  to  the  legality  of  the  defend- 
ant's entry.  It  appears  that  she  was  never  on  the  land  in  controversy 
until  after  the  date  of  her  entry,  but  at  the  time  she  made  entry  she 
filed  a  non-mineral  affidavit,  in  which  she  swore  that 

Bh»  is  weU  acquainted  with  the  character  of  said  described  laud,  aud  with  each 
and  every  legal  subdivision  thereof,  having  i^eqaently  passed  over  the  same ;  that 
her  personal  knowledge  of  said  land  is  such  as  to  enable  her  to  testify  nnderstand- 
ingly  with  regard  thereto ;  that  there  is  not,  to  her  kuowledge,  within  the  limits 
thereof,  any  vein,  etc. 

The  register  and  receiver  held,  in  their  opinion,  that 

if  the  entry  of  Alice  £.  Dorman  is  not  absolutely  nnU  and  void,  it  is  certainly  void- 
able, made  so  by  her  false  oath  at  the  time  of  making  her  entry,  and  that  it  is  a 
defect  which  can  not  be  cured  in  the  presence  of  an  adverse  claim. 

The  filing  of  a  non-mineral  affidavit  is  not  a  statutory  requirement^ 
but  a  departmental  regulation,  based  primarily  upon  section  2302  of 
the  Be  vised  Statutes  of  the  United  States,  which  provide  that: 

No  distinction  shall  be  made  in  the  construction  or  execution  of  this  chapter  on 
account  of  race  or  color ;  nor  shall  any  mineral  lands  be  liable  to  entry  and  settle- 
ment under  its  provisions. 

This  affidavit  is  required  by  the  Department  for  its  own  satisfaction, 
and  in  the  absence  of  any  showing  or  allegation  to  the  contrary  is 
accepted  as  prima  facie  evidence  of  the  non-mineral  character  of  the 
land  applied  for.  In  order  that  the  affidavit  may  be  of  value  it  is  neces- 
sary that  the  person  who  swears  to  it  should  be  personally  acquainted 
with  the  land  and  testify  to  its  character  from  actual,  x>6rsonal  knowl- 
edge, hence  the  rule  that  this  affidavit  can  not  be  made  on  information 
and  belief.  Where  it  is  shown,  as  in  the  present  case,  that  the  party 
who  makes  the  affidavit  is,  as  a  matter  of  fact,  unacquainted  with  the 
land  at  the  time,  the  effect  is  to  destroy  the  value. of  the  affidavit  as 
evidence  of  the  non-mineral  character  of  the  land.  The  entry  is  not, 
however,  thereby  rendered  illegal,  and  in  the  absence  of  any  charge  or 
allegation  that  the  land  is  mineral  in  character,  the  defect  may  be 
cured  by  the  filing  of  a  proper  affidavit.  The  tract  here  involved  is 
open  prairie  land,  and  there  is  no  allegation  that  it  is  mineral  in 
character. 

As  to  the  respective  rights  of  the  two  claimants,  the  testimony  on 
behalf  of  the  plaintiff  shows  that  he  made  settlement  on  the  tract  in 
controversy  on  May  6,  1895,  by  moving  thereon  a  small  box  house, 
which  he  furnished,  and  in  which  he  resided  from  May  6, 1895,  up  to 
the  date  of  the  hearing,  except  for  short  absences  on  business.  He 
also  built  a  corral  on  the  7th  of  May. 

On  behalf  of  the  defendant  several  witnesses  testify  that  they  were 
on  and  over  this  tract  on  the  7th,  8th,  and  9th  of  May,  1895,  and  that 
they  saw  no  building  or  other  evidences  of  settlement  until  the  aft^- 
noon  of  the  9th,  when  a  small  house  was  moved  on  the  land.  The 
defendant  herself  was  never  on  the  tract  in  controversy  prior  to  entry. 
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She  established  her  residence  on  the  land  on  Msa^  27, 1895,  and  has 
since  resided  there. 

The  positive  testimony  of  the  plaintiff^s  witnesses  that  he  settled  on 
the  land  in  dispute  on  May  6, 1895,  prior  to  the  date  of  the  defendant's 
entry,  is  not  successfully  contradicted  by  the  negative  evidence  fur- 
nished by  the  witnesses  for  the  defense.  Moreover,  defendant's  wit- 
nesses admit  that  they  saw  Corbin's  house  on  the  laud  on  the  afternoon 
of  May  9,  1895,  the  day  the  entry  was  made,  and  it  is  not  shown  at 
what  hour  of  the  day  the  homestead  application  was  filed.  It  must  be 
held  therefore  that  the  plaintiff's  claim  was  initiated  prior  to  that  of 
the  defendant. 

On  September  27, 1897,  the  defendant  filed  a  motion  for  rehearing  on 
the  ground  of  newly  discovered  evidence.  It  is  alleged  that  as  the 
plaintiflf's  claim  is  based  on  settlement  and  residence,  it  is  necessary 
for  him  to  maintain  residence  on  the  land,  but  that  he  has,  since  the 
hearing  in  this  case,  abandoned  his  residence  on  the  tract  in  contro- 
versy and  is  now  a  resident  of  Chamberlain,  South  Dakota,  where  he 
voted  in  the  November  election  of  1896.  Defendant  asks  that  a  new  or 
additional  hearing  be  ordered  to  enable  her  to  prove  these  allegations 
as  it  would  be  unjust  to  her  to  hold  her  entry  for  cancellation  under 
the  present  state  of  facts. 

This  case  is  similar  to  that  of  Griffin  v.  Smith  (25  L.  D.,  329).  There 
the  decision  of  the  Department  was  in  favor  of  the  contestant,  who 
alleged  prior  settlement.  Motion  for  rehearing  on  the  ground  that  the 
contestant  had  abandoned  the  land  since  the  date  of  the  hearing  was 
denied  for  the  reason  that  none  of  the  matters  set  out  in  the  motion 
was  in  issue  at  the  hearing  or  when  the  decision  of  your  office  was  ren- 
dered. In  promulgating  the  decision  of  the  Department,  however, 
your  office  directed  the  register  and  receiver  to  notify  the  contestant  of 
the  action  of  the  Department,  and  in  case  he  applied  to  perfect  his 
application  that  the  defendant  be  given  an  opportunity  to  show  that 
the  contestant  had  abandoned  the  land  and  was  no  longer  entitled  t5 
enter.  In  pursuance  of  these  instructions,  the  register  and  receiver 
ordered  a  hearing  at  the  proper  time  to  determine  whether  or  not  the 
contestant  had  abandoned  the  land.  As  a  result  of  this  hearing  the 
local  officers  rejected  his  application  and  held  the  defendant's  entry 
intact.  This  action  was  subsequently  affirmed  by  your  office  and  by 
the  Department.  It  was  held  that  a  decision  of  the  Department,  deny- 
ing a  motion  for  rehearing  on  the  ground  that  the  matters  therein 
alleged  were  not  in  issue  at  the  original  hearing,  does  not  preclude  the 
Commissioner  of  the  General  Land  Office,  in  the  exercise  of  his  origi- 
nal jurisdiction,  from  subsequently  directing  an  inquiry,  in  the  nature 
of  a  new  contest,  to  determine  questions  arising  since  the  hearing  of 
the  original  suit. 

The  present  case  will  be  disposed  of  in  accordance  with  the  method 
adopted  in  the  case  cited.    The  motion  for  rehearing  is  denied,  and  on 
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the  record  as  it  is  now  presented  to  the  Department  your  office  decaaioii 
is  affirmed  and  the  defendant's  entry  is  held  subject  to  the  plaiBtiff's 
superior  right.  Tliis  action  will  not,  however,  preclude  your  office  from 
directing  an  inquiry,  in  the  nature  of  a  new  contest,  to  detwmine  ques- 
tions that  have  arisen  since  the  date  of  the  origins^  hearing. 


APPIilCATION  FOR.SUBTXT— ISLAJBTB. 

Debdbiob:  0.  Olissman. 

An  application  for  the  sarvey  of  an  island,  in  a  meandered  non-navigable  river, 
existing  at  the  date  of  the  township  snrvey  bnt  omitted  therefrom,  mnst  be 
denied,  where  the  right  of  the  riparian  owners  to  the  bod  of  the  stream  is  recog- 
nized by  the  State  in  which  the  land  lies. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Offioe^  December 
(W.  V.  D.)  9, 1897.  (0.  W.  P.) 

On  March  10,  1897,  you  submitted  the  application  of  Diedrick  0. 
Olissman,  of  Great  Ben^,  Kansas,  for  the  survey  of  an  island  in  the 
Arkansas  Eiver,  described  as  being  '^ known  and  recognized  as  the 
south  island  in  said  river,''  and,  according  to  the  diagram  submitted  by 
the  applicant  attached  to  the  application,  shown  to  be  in  sections  1  and 
6  of  township  20  south,  ranges  12  and  13  west,  Kansas,  while  in  the 
application  its  location  is  described  as  being  partly  in  sections  31  and 
36,  township  19  south,  ranges  12  and  13  west,  and  sections  1  and  6, 
township  20  south,  ranges  12  and  13  west,  Kansas. 

The  joint  affidavit  on  page  2  of  the  application  shows  that  the  island 
contains  about  forty  acres  of  land;  that  the  width  of  the  channel  on 
the  north  side  of  the  island  is  about  four  hundred  feet  and  on  the  south 
side  about  two  hundred  and  fifty  feet,  and  the  depth  thereof  at  ordinary 
stages  of  the  water  is  about  two  and  a  half  feet;  that  the  island  is 
about  three  feet  above  high  water  mark,  not  subject  to  overflow,  and 
the  land  fit  for  agricultural  purposes,  with  improvements  thereon  shown 
to  consist  of  ^^a  drove  well"  and  one  acre  of  land  plowed,  and  ^^a 
dugout,"  put  up  by  applicant  as  a  residence,  and  valued  at  about 
twenty  dollars. 

Notice  of  the  application  for  the  survey  is  shown  to  have  been  served 
upon  John  Rogers,  £)mma  L.  Hamilton,  Margaret  Harris,  and  D.  N. 
Heezer,  as  owners  of  the  lands  on  the  shores  opposite  to  the  island, 
none  of  whom  appears  to  have  acknowledged  the  service  of  notice. 
But  John  Eogers  has  filed  a  protest  against  the  approval  of  the  appli- 
cation, claiming  that  as  owner  of  section  1,  the  island  belongs  to  him 
under  the  laws  governing  riparian  rights,  (which  protest  accompanied 
your  letter  of  transmittal,)  and  in  the  affidavit  of  Mrs.  Emma  Ham- 
ilton and  A.  W.  Hamilton,  attached  to  the  protest,  it  is  stated  that 
the  Arkansas  Biver  is  at  no  time  navigable  at  or  anywhere  near  tiie 
location  of  the  island. 
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The  township  was  surveyed  in  October,  1871,  and  the  official  plat 
of  the  sarvey  shows  au  unsarveyed  island  in  the  locality  described  in 
the  application  and  represented  upon  the  diagram  accompanying  the 
application. 

In  the  case  of  John  G.  Ghristensen  (25  L.  D.,  413),  a  survey  was  denied 
of  a  small  island  in  a  meandered,  non-navigable  river,  shown  to  have 
been  in  existence  at  the  date  of  the  sarvey  of  the  township  embracing 
the  same,  viz.,  in  1877,  where  the  right  of  the  riparian  owners  to  the  bed 
of  the  river  is  recognized  by  the  State  in  which  the  land  lies. 

It  appears  t^at  that  portion  of  the  Arkansas  Biver  in  which  this  island 
lies  is  non-navigable,  and  in  the  case  of  Wood  i).  Fowler,  26  Kansas,  682, 
the  doctrine  of  the  common  law  that  a  grant  of  land  bounded  by  an 
unnavigable  stream  carries  with  it  the  bed  of  the  stream  to  the  center 
of  the  thread  thereof,  appears  to  be  recognized. 

The  facts  in  the  case  at  bar  are  essentially  the  same  as  those  in  the 
case  of  John  G.  Ghristensen,  supra^  and  the  application  of  Mr.  Glissman 
must  be  denied. 


HOM]SST£AI>  E17TBT— APPIilCATIOK-GOOB  FAITH. 

MONTAYO  V.  TEUJILLO. 

Under  the  provieions  of  eeotion  2,  act  of  March  2,  1889,  a  second  homestead  entry 
may  be  allowed,  where  the  first  was  made  prior  to  the  passage  of  said  act,  but 
was  afterwards  canceled  for  failore  to  make  final  proof  within  the  statutory 
period. 

A  non-mineral  affidavit,  sworn  to  before  a  notary  public,  and  forwarded  to  the  local 
office  with  the  fees  and  commissions  required  on  making  homestead  entry,  can 
not  be  regarded  as  an  application  to  enter,  and  operating  to  segregate  the  land. 

To  justify  the  allowance  of  a  homestead  entry  of  land  made  valuable  by  the  money 
and  labor  of  a  prior  adverse  settler,  who  is  in  default  in  the  matter  of  filing 
application,  it  should  clearly  appear  that  the  subsequent  claimant  is  acting  in 
entire  good  faith. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  December 
(W.  V.  D.)  9y  1897.  (W.  A.  B.) 

On  June  15, 1893,  Orescentio  Trujillo  made  homestead  entry  for  the 
SW.  J  of  the  SE.  i,  the  E.  J  of  the  SW.  J,  and  the  NW.  J  of  the  S W.  J 
of  Sec.  20,  T.  10  N.,  E.  13  W.,  Sante  Fe,  New  Mexico,  land  district. 

On  October  11, 1893,  Encarnacion  Trujillo  y  Montayo  filed  afSdavit 
of  contest  against  this  entry,  alleging  a  prior  right  to  said  tract,  and 
charging  that  the  defendant  was  disqualified  by  reason  of  having  made 
a  former  entry. 

A  hearing  was  had  on  December  1, 1893,  and  resulted  in  a  decision 
by  the  local  officers  in  favor  of  the  defendant. 

On  appeal  your  office,  by  letter  of  June  2, 1894,  reversed  the  action 
of  the  register  and  receiver,  and  held  the  defendant's  entry  subject  to 
the  plaintiff's  superior  right. 
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The  defeudant's  appeal  brings  the  matter  before  the  Department 

It  was  showii  at  the  heariug  that  one  Grescentio  Tri]yillo  (identlfled 
by  one  of  the  witnesses  for  the  plaintiff  as  the  defendant  in  this  case) 
made  homestead  entry  for  the  SE.  i  of  Sec.  12,  T.  14  N.,  B.  10  W.,  at  the 
Santa  Fe  land  ofSce,on  April  18, 1885;  and  that  said  entry  was  can- 
celed on  March  28, 1893,  on  account  of  the  expiration  of  the  statutory 
I>eriod.  The  defendant,  however,  in  his  entry  papers  denied  that  he 
had  ever  made  a  prior  entry;  and  re-affirmed  this  statement  at  the 
hearing. 

The  plaintiff,  Montayo,  settled  on  the  land  in  controversy  in  1889,  and 
has  since  resided  there.  His  improvements,  consisting  of  a  honse,  cor- 
ral, fencing,  breaking,  etc.,  are  worth  about  five  hundred  dollars.  In 
the  spring  of  1890,  he  entered  into  a  partnership  with  the  defendant  for 
the  purposevS  of  sheep  raising  and  farming,  the  expenses  and  profits  to 
be  shared  between  them.  Incidentally  to  this  partnership  and  by  per- 
mission of  the  plaintiff,  tlie  defendant  took  up  his  residence  on  the  land. 
For  a  while  he  lived  in  the  same  house  with  the  plaintiff.  Afterwards 
he  fitted  up  a  little  house  that  had  been  built  on  the  land  by  a  former 
claimant,  and  moved  into  that.  His  improvements  at  the  date  of  the 
hearing  seem  to  have  been  almost  entirely  such  as  he  had  made  in  con- 
nection with  the  plaintiff  under  their  partnership  agreement. 

On  June  5, 1893,  the  plaintiff  sent  to  the  local  land  office,  by  mail,  a 
non-mineral  affidavit,  executed  before  a  notary  public.  In  this  affidavit 
he  set  forth,  inter  alia^  that  he  was  the  identical  person  "who  is  an 
applicant  for  government  title"  to  the  land  in  dispute,  descnbing  the 
same.  With  said  affidavit  he  transmitted  twenty-two  dollars,  in  pay- 
ment of  the  required  fees  and  commissions.  The  receiver,  on  the  same 
day,  returned  to  the  plaintiff  the  affidavit  and  money,  saying  in  the 
letter  of  transmittal: 

I  received  this  morning  the  enclosed  non-mineral  affidavit,  which  I  presame  yon 
intended  to  make  a  homestead  entry,  but  you  will  have  to  have  a  full  set  made  out, 
of  which  I  enclose  blanks;  and  I  also  state  that  these  papers  can  not  be  made  out 
before  Mr.  Block  as  a  notary  pnblic,  nor  any  other  notary  public. 

On  June  27, 1893,  the  plaintiff  executed  and  forwarded  preliminary 

homestead  papers,  which  were  returned,  for  the  reason  that  the  land 

was  not  open  to  entry,  the  defendant  herein  having  made  entry  therefor 

on  June  15, 1893. 
It  is  not  necessary  to  consider  the  testimony  bearing  on  the  question 

as  to  whether  or  not  the  defendant  had  made  a  prior  homestead  entry, 
in  view  of  the  fact  that  even  if  it  be  found  that  he  had  made  homestead 
entry  in  1885  for  another  tract,  as  alleged,  under  which  he  had  not  per- 
fected title,  he  would  not  be  disqualified. 

In  the  recent  case  of  Hertzke  v.  Henermond  (25  L.  D,,  82),  it  was 
held  (syllabus)  that: 

Section  2,  act  of  March  2, 1S89,  provides  for  the  aUowanoe  of  a  second  homestead 
entry  in  any  case  in  which  the  applicant,  prior  to  the  enactment  of  thestatnte,  made 
entry  under  the  homestead  law  but  has  not  perfected  title  thereunder,  either  before 
or  since  that  time. 
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The  non-mineral  a£Bdayit,  sworn  to  before  a  notary  public  by  the 
plaintiff  and  forwarded,  with  the  fees  and  commissions,  to  the  local 
office  on  June  5, 1893,  can  not  be  considered  as  a  legal  application,  in 
fact  it  can  hardly  be  called  an  application  at  all.  Though  it  evidenced 
his  desire  and  intention  to  enter  the  tract  in  controversy  it  had  no  more 
effect,  so  far  as  the  segregation  of  the  land  was  concerned,  than  an  oral 
declaration  of  intention  to  enter  would  have  had.  (See  Ehodes  v, 
Crocker,  15  L.  D.,  249.)  At  the  time,  then,  that  the  defendant  made 
entry,  this  tract  was  vacant  public  land,  subject  to  entry,  and  the  case 
narrows  down  to  the  sole  question  as  to  whether  or  not  the  defendant 
acted  in  good  faith  in  making  this  entry. 

In  the  case  of  Lee  v.  Johnson  (116  U«  S.,  48-52),  the  United  States 
supreme  court  cites  with  approval  the  statement  of  the  Secretary  of 
the  Interior  that  the  element  of  good  faith  is  the  essential  foundation 
of  all  valid  claims  under  the  homestead  law. 

In  Eussell  v.  Gerold  (10  L.  D.,  18),  it  was  said: 

It  must  be  remembered  that  good  faith  is  reqnired  of  every  applicant  for  any  part 
of  the  public  domain. 

In  the  case  of  Johnson  v,  Johnson  (4  L.  D.,  158),  it  was  held  that 
under  no  circumstances  will  the  Department  knowingly  permit  itself  to 
be  made  an  instrument  to  further  the  fraudulent  designs  of  an  indi- 
vidual who  is  seeking  to  acquire  title  to  land  to  which  he  has  no  right. 

See  also  Smith  t?.  Kingdom  etal,,  11  G.  L.  O.,  56;  Dickson  t?.  Schlater, 
2  L.  D.,  597;  Callahan  v.  Burke,  4  L.  D.,  170;  Dayton  v.  Hause  et  aL^ 
id.,  263;  Caldwell  v.  Carden,  id.,  306;  Turner  v.  Bumgardner,  5  L.  D., 
377;  Emily  Lode,  6  L.  D.,  223;  Blake  v.  Marsh,  10  L.  D.,  612;  Massey 
V.  Malachi,  11  L.  D.,  191;  Tustin  v.  Adams,  22  L.  D.,  266;  Shook  v. 
Douglas,  id.,  646. 

The  mere  fact  that  a  party  settles  upon  or  makes  entry  for  land  em- 
braC/Cd  in  the  claim  of  a  prior  settler  does  not  in  itself  warrant  the 
finding  of  bad  faith.  A  settler  can  not  hold  a  piece  of  public  land 
indefinitely  by  residence  and  improvements,  without  some  claim  of 
record,  no  matter  how  valuable  his  improvements  may  be.  In  order, 
however,  that  the  subsequent  claim  may  defeat  the  rights  of  the  prior 
settler,  two  things  must  clearly  appear:  first,  that  the  prior  settler  is 
guilty  of  laches  in  not  following  up  his  prior  right  within  the  statutory 
period,  or  is  disqualified,  and,  second,  that  the  subsequent  claimant  is 
acting  in  entire  good  faith.  If  either  of  these  elements  is  lacking,  the 
rights  of  the  prior  settler  are  not  defeated  by  the  subsequent  claim. 

It  has  been  held  by  the  Department  that  while  a  homestead  entry  of 
lands  chiefly  valuable  for  the  timber  or  stone  thereon  is  allowable,  yet 
such  entry  should  be  carefully  scrutinized  in  order  to  ascertain  whether 
the  entryman  is  acting  in  good  faith.  Porter  v.  Throop,  6  L.  D.,  691 ; 
Wright  tJ.  Larson,  7  L.  D.,  555;  John  A.  McKay,  8  L.  D.,  526.  The 
same  x>rinc]ple  would  apply  to  an  entry  of  lands  improved  and  made 
valuable  by  the  money  and  labor  of  a  prior  settler  who  is  in  default  in 
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the  matter  of  filing  liis  appUestion.  Such  a&  entry  is  allowable,  but  it 
Bhonld  be  carefoUy  semtiniaed  to  ascertain  whether  the  entryman  is 
acting  in  good  faith. 

Applying  these  general  principles  to  the  case  at  bar,  it  is  evident 
that  the  plaintiff  was  guilty  of  laches  in  not  filing  his  application 
during  the  statutory  period  of  protection  accorded  a  settler,  bat  can  it 
be  said  that  the  defendant  has  acted  in  good  faith  t  He  went  on  the 
land  in  pursuance  of  a  partnership  agreement  with  the  plaintiff  for 
the  purpose  of  fanning  and  sheep  raisiDg;  he  resided  for  a  while  in 
tdie  plaintiff's  own  house,  afterwards  by  permission  of  the  plaintiff^  in 
a  small  house  that  had  been  built  on  the  land  by  a  former  claimant; 
he  knew,  as  appears  from  the  testiinouy,  that  the  plaintiff  intended  to 
enter  the  land  as  soon  as  he  could  raise  the  money;  he  did  not  notify 
the  plaintiff  in  any  way  that  he  intended  to  claim  the  land ;  he  takes 
care  not  to  arouse  the  plaintiff's  suspicions,  but  slips  off  quietly  to  the 
land  office  and  makes  entry,  and  the  first  the  plaintiff  knows  of  it  is 
when  his  application  is  returned  with  the  information  that  the  land  has 
been  entered  by  the  man  be  has  trusted  and  permitted  to  live  on  the 
land  with  him,  part  of  the  time  in  Ms  own  house. 

The  defendant's  bad  faith  is  apparent,  and  the  Department  will  not 
lend  its  aid  to  the  perpetration  of  such  a  fraud.  Your  office  decision  is 
accordingly  affirmed,  and  Trujillo's  entry  wUl  be  held  subject  to  Mon- 
tayo's  superior  rights. 

BAILBOAB  GRA17T-INB1AN  OCCUPANCY. 

Levi  et  al.  v.  Northern  Paoifio  B.  B.  Oo. 

The  occupancy  of  land  by  an  Indian,  at  the  date  when  the  Northern  Pacific  grant 
became  effective,  and  prior  to  the  act  of  July  4,  1884,  will  not  serve  to  except 
snch  land  from  said  grant,  if  at  enoh  time  the  Indian  had  not  abandoned  the 
tribal  relation. 

Asriitant  Attorney^  Oeneral  Van  Devanter  to  the  Secretary  of  the  Interior ^ 

December  11^  1897.  ( W.  O.  P.) 

Acting  Secretary  Byan  referred  to  me,  with  request  for  an  opinion 
upon  the  various  questions  therein  presented,  a  letter  from  the  Commis- 
sioner of  Indian  Affairs,  and  accompanying  papers,  in  relation  to  the 
controversy  between  Levi,  Three  Mountain  and  Enoch,  members  of  the 
Upper  Middle  bands  of  Spokane  Indians,  and  the  Northern  Pacific 
Bailroad  Company,  as  to  certain  lands  in  the  State  of  Washington. 

Levi  claims  the  SW.  J  of  Sec.  27,  T.  26  N.,  B.  41  B.,  Three  Mountain 
claims  the  NE.  \  of  Sec.  ad,  T.  26  N.,  B.  41  E.,  and  Enoch  claims  lots  1, 
6  and  7  and  the  NB.  \  of  the  NE.  J  of  Sec.  35,  T.  27  N.,  B.  41  B. ;  while 
the  Northern  Pacific  Bailroad  Company  claims  all  these  tracts  under 
its  grant. 

These  tracts  are  all  within  the  primary  limits  of  the  grant  to  said 
company,  the  map  of  definite  location  of  the  main  line  opposite  them 
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haviBg  been  filed  October  4, 1880.  At  that  date  Levi  and  Three  Moun- 
tain were  in  the  possession  and  occapancy  of  the  tracts  respectively 
claimed  by  thein,  and  it  is  insisted  by  the  Commissioner  of  Indian 
Afiairsy  in  their  behalf,  that  such  occupancy  and  claim  was  sufficient  to 
except  those  tracts  from  the  operation  of  the  grant.  On  the  other  hand, 
it  is  claimed  by  the  railroad  company,  and  held  by  the  Commissioner  of 
the  General  Land  Office,  that  the  possession  and  occupancy  of  these 
lands  by  the  Indians  was  unauthorized,  because  the  homestead  privi- 
lege was  not  conferred  upon  tribal  Indians  until  the  passage  of  the  act 
of  July  4, 1884  (23  Stat.,  96),  and  that  therefore  there  was  not  such  claim 
as  wo  Id  take  these  lands  out  of  the  operation  of  the  grant.  It  may  be 
stated,  in  this  connection,  that  the  company  has  refused  to  waive  its 
claim  to  these  lands  and  take  other  tracts  in  lieu  thereof  under  the  pro- 
visions of  the  act  of  June  22, 1874  (18  Stat.,  194). 

By  the  act  of  March  3, 1875  (18  Stat.,  402-420),  the  benefits  of  the 
homestead  law  were  extended  to 

any  Indian  bom  in  the  United  States,  who  is  the  head  of  a  family,  or  who  has 
anrived  at  the  age  of  twenty-one  years,  and  who  has  abandoned,  or  may  hereafter 
abandon,  his  tribal  relations. 

This  privilege  was  extended  by  the  act  of  July  4,  1884  (23  Stat.,  76- 
96),  to 

each  Indians  as  may  now  be  located  on  pablic  lands,  or  as  may  under  the  direction 
of  the  Secretary  of  the  Interior,  or  otherwise,  hereafter,  so  locate. 

If  any  of  these  Indians  had  severed  his  tribal  relations  prior  to  Octo- 
ber 4,  1880,  the  date  at  which  the  company's  rights  attached,  and  also 
had  the  other  qualifications  prescribed  by  the  act  of  March  3, 1875,  his 
occupancy  of  the  land  was  that  of  a  qualified  homestead  claimant,  and 
as  such  suificient  to  except  the  tracts  so  occupied  and  claimed  from  the 
operation  of  the  grant. 

If,  however,  it  be  that  these  Indians  had  not  abandoned  their  tribal 
relations,  then  they  had  no  claim  by  reason  of  their  occupancy  of  any 
tract  of  the  public  land  recognized  by  law,  and  such  occupancy  would 
not  serve  to  except  the  tracts  from  the  grant. 

In  the  case  of  Northern  Pacific  Railroad  Oompany  v.  Te  Quda  (11 
L  D.,  304)  it  was  shown  that  the  map  of  definite  location  was  filed  March 
26, 1884,  more  than  three  months  prior  to  the  passage  of  the  act  of  July 
4, 1884,  and  it  was  said: 

The  company's  rights  finally  attached  on  definite  location,  and  at  that  date  no 
provision  had  been  made  by  which  an  Indian  still  retaining  bis  tribal  relations, 
conld  acquire  any  rigbts  to  the  public  lands,  either  by  settling  thereon,  or  by  occu- 
pying the  same  for  purposes  of  cultivation.  It  is  true  that  by  departmental  regula- 
tion of  February  11,  1870  (1  C.  L.  O.,  283),  and  by  the  act  of  March  3,  1875  (18  Stat., 
420),  certain  homestead  privileges  were  extended  to  Indians.  These  privileges  wwe 
allowed,  however,  only  to  such  Indians  as  bad  wholly  dissolved,  or  abandoned,  their 
tribal  relations,  of  which  fact  satisfactory  proof  was  required.  The  Indian,  Te  Qada, 
bad  not  abandoned  his  tribal  relations,  but  still  retained  the  same  at  the  date  of  his 
application.  He  cannot,  therefore,  be  held  to  have  acquired  any  right  to  the  land 
in  question  as  against  the  company,  by  his  improvement  and  cultivation  of  a  portion 
thereof,  as  claimed. 
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As  holding  to  the  same  effect,  the  following  cases  maj  be  cited: 
Spicer  et  al.  v.  Northern  Pacific  B.  B.  Co.  (11  L.  D.,  50),  Northern 
Pacific  B.  B.  Co.  v.  Salssboo  (18  L.  D.,  305),  Northern  Pacific  B.B.  Co. 
V.  Old  Charley  et  al.  (IS  L.  D.,  549),  Palouse  v.  Oregon  and  California 
B.  B.  Co.  (20  L.  D.,  401),  Einswa  v.  Northern  Pacific  B.  B.  Co.  (21 
L.  D.,  467). 

The  qnestion  as  to  whether  these  Indian  claimants  had  abandoned 
their  tribal  relations,  is  one  of  fact  rather  than  of  law.  So  fiur  as  the 
facts  are  shown,  they  do  not  indicate  that  either  of  them  had  abandoned 
his  tribal  relations.  They  all  accompanied  the  bands  to  the  reserva- 
tions to  which  they  were  to  remove  nnder  the  terms  of  the  agreement 
of  1887  and  have  continued  to  reside  there  since  that  time.  This  fact 
alone  justifies  the  condnsion  that  they  had  not  abandoned  their  tribal 
relations. 

In  the  matter  of  the  claim  in  behalf  of  Enoch,  it  was  first  contended 
that  his  occupation  of  the  SE.  ^  of  Sec.  19,  T.  25  N.,  B.  43  E.,  served  to 
except  that  tract  from  the  grant.  It  seems,  however,  that  in  1883  he 
relinquished  all  claim  to  that  tract  upon  the  payment  to  him  by  the  rail- 
road company  of  the  sum  of  $2000.  The  claim  in  his  behalf  is  now  for 
lots  1, 6  and  7  and  the  NE.  i  of  Sec.  35,  T.  27  N.,  B.  41 E.,  upon  which  it  is 
said  he  lived  from  1881  until  his  removal  to  the  reservation  in  1895.  It 
is  further  claimed  that  these  tracts  were  occupied  by  Enoch's  father-in- 
law,  Johnnie  Meyers,  for  many  years.  Patent  has  been  issued  to  said 
company  tor  these  tracts,  and  the  Commissioner  of  the  General  Land 
Ofiice  correctly  held  that  they  had  passed  out  of  the  jurisdiction  of 
this  Department.  Nothing  is  shown,  by  the  papers  now  before  me, 
as  to  the  status  of  Johnnie  Meyers,  or  the  character  of  his  occupancy 
of  said  tracts,  and  hence  there  is  nothing  upon  which  to  base  a  con- 
clusion as  to  whether  a  suit  ought  to  be  instituted  to  set  aside  said 
patent. 

In  conclusion,  I  have  to  advise  you  that  there  is,  in  my  opinion,  noth- 
ing presented  in  the  papers  submitted  to  justify  a  conclusion  differing 
from  that  of  the  Commissioner  of  the  General  Land  OfQce  to  the  effect 
that  the  occupancy  of  the  tracts  in  question  by  these  Indians  did  not 
constitute  such  claims  as  served  to  except  them  from  the  grant  to  the 
Northern  Pacific  Bailroad  Company. 

Approved,  December  11, 1897. 
C.  N.  Bliss,  Secretary. 

ALASKAK  liAlTDS-OBECO-BUSSIAir  CHUKCH  UklTDS. 

Opinion. 

AU  lands  owned  by  the  Greco-Rnssian  ohnroh  in  Alaska  at  the  time  of  ceBSion  con- 
tinue to  be  the  property  of  said  church  without  diminution  or  enlargement  in 
quantity.  The  possessory  right  subsequently  conferred  by  Congress  does  not 
affect  lands  owned  by  said  church  at  the  time  of  the  treaty,  but  only  extends  to 
public  landS;  occupied  as  mission  stutious  at  the  date  of  such  Congrewional 
action^  not  exoeeding  six  hondred  and  forty  acres  in  any  one  tcaot. 
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The  preBeDt  jnrisdiction  of  the  Interior  Department  over  any  Greco-Rnssian  church 
lands,  or  missionary  stations  in  Alaska,  is  limited  to  excluding  the  same  from 
entiT"  and  acquisition  by  others  under  the  mining,  townsite,  or  trade  and  man* 
ufacture  laws. 

No  statutory  provision  has  been  made  that  authorizes  any  separate  and  independent 
proceeding  for  the  survey  and  identification  of  the  church  lands  in  Alaska,  tlie 
ownership  of  which  was  secured  to  the  resident  members  of  the  church  by  the 
treaty  of  cession. 

The  scope  of  paragraph  24,  in  the  amended  departmental  regulations  of  June  3, 
1891,  is  limited  to  the  consideration  of  private  claims,  and  the  claims  of  the 
Greco-Russian  church,  when  asserted  adversely  to  an  application  to  enter  lands 
for  townsite  parp 

Assistant  Attorney- General  Va/n  Devanter  to  the  Secretary  of  the  Interior , 

Becefnber  lly  1897.  (H,  G.) 

I  have  the  honor  to  acknowledge  the  receipt  of  your  reference  dated 
October  28, 1897,  of  papers  relating  to  the  status  of  the  lands  claimed 
by  the  Greco-Russian  church,  in  the  District  of  Alaska,  with  a  request 
for  an  opinion  as  to  the  correctness  of  the  decision  of  the  Commissioner 
of  the  General  Land  Office  of  January  19, 1897,  on  survey  number  69,  in 
said  district,  and  also  for  reconsideration  of  departmental  decision  of 
March  21, 1896,  (22  L.  D.,  330)  in  connection  with  paragraph  24  of  regu- 
lations of  June  3, 1891,  (12  L.  D.,  583)  as  amended  February  17, 1896, 
(22  L.  D.,  119)  to  determine  the  legality  of  such  latter  decision. 

Accompanying  this  reference  is  a  communication  of  September  27, 
1897,  from  the  State  Department  transmitting,  for  the  consideration  of 
this  Department,  a  copy  of  a  letter  from  the  bishop  of  the  Greco-Bus- 
sian  church  of  Alaska  and  the  Aleutian  Islands,  which  was  presented 
to  the  State  Department  by  the  Charge  d' Affaires  of  Bussia  at  this 
capital. 

The  Bishop  Nicholas,  in  his  letter,  complains  that  certain  property  in 
Alaska  belonging  to  the  orthodox  church  has  been  appropriated  by 
other  parties  in  violation  of  article  11  of  the  treaty  between  the  United 
States  and  Bussia,  concluded  March  20, 1867,  and  requests: 

1.  That  a  commission  should  be  sent  to  Alaska  to  snnrey  and  determine  the  bonnd- 
aries  of  the  church  lands. 

2.  That  the  church  should  be  put  in  possession  of  those  lands  at  Unalaska,  Bei- 
kofsk  and  Kadiak,  which  were  recognized  by  Mr.  Jackson  as  corresponding  to  the 
plans  and  descriptions  signed  by  Mr.  Peshtchurof. 

3.  That  the  plan  which  he  submitted  last  year,  concerning  their  possession  at  St. 
Michaers,  should  receire  the  governinent's  sanction. 

The  bishop's  letter  contains  another  ground  of  complaint  which  is 
not  submitted  for  your  consideration  by  the  Department  of  State, 
namely : 

(d)  Lastly,  that  the  Alaska  Trading  Company  should  be  ordered  to  pull  down  such 
of  their  buildings  as  were  placed  on  onr  land  after  the  14/26th  of  July,  1897,  and  to 
move  our  house  back  to  its  old  place,  with  the  alternative  of  paying  us  the  sum  of 
$5,000  for  the  land  unlawfully  taken  from  ua. 
267U— VOL  25 31 
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Ah  complaints  of  the  nature  of  this  last  one  can  only  be  considered 
by  the  coarts  it  was  probably  for  that  reason  eliminated  by  the  Depart- 
ment of  State  from  the  matters  referred  to  this  Department. 

It  appears  that  the  communication  from  the  Department  of  State 
was,  on  September  30, 1897,  referred  by  you  to  the  Commissioner  of  the 
(xciieral  Land  Office  for  report  thereon  and  that  on  October  25th  the 
report  of  that  officer  was  received.  In  this  report  the  Commissioner 
states  that  survey  No.  59,  in  Alaska,  applied  for  by  Marcus  E.  Sloss, 
under  the  act  of  March  3, 1891,  (26  Stat,  1095-99)  embracing  109.07 
acres  of  land,  at  St  Michael's,  Alaska,  was  on  January  19, 1897,  sus- 
pended on  account  of  irregularity  in  shape,  since  which  date  no  further 
action  has  been  taken  in  the  premises.  Prior  to  this  action  by  the 
Commissioner  of  the  General  Land  Office,  it  appears  that,  under  date 
of  June  8, 1896,  he  notified  Bishop  Nicholas  that  such  survey  included 
in  its  exterior  boundaries  certain  lands  occupied  by  the  church  at  that 
I)oint,  and  that  the  survey  excluded  only  1.20  acres  around  the  church; 
that  under  section  14  of  the  act  of  Congress  of  March  3, 1891,  supra,  all 
tracts  of  land,  not  exceeding  six  hundred  and  forty  acres  in  any  one 
tract,  occupied  as  missionary  stations  in  the  district  of  Alaska,  were 
excepted  from  entry  under  said  act,  and  the  bishop  was  requested  to 
furnish  the  General  Land  Office 

with  a  diagram  and  description  showing  snch  aonount  of  land,  not  exceeding  six 
hundred  and  forty  acres  which  you  (the  bishop)  desire  reserved  for  said  oliorch  at 
St.  Michaels,  that  this  office  (General  Land  Office)  may  haye  same  excluded  from  the 
claim  of  said  Marcus  £.  Sloss. 

No  response  appears  to  have  been  made  to  said  letter,  but  the  survey 
having  been  suspended  the  failure  of  the  bishop  to  respond  is  not 
material.  The  suspending  of  the  survey  did  not  in  any  manner  affect 
the  claim  of  the  Greco-Bussian  church  but  left  that  matter  wholly 
undecided.  The  letter  of  the  Commissioner  to  the  bishop  does  not  pur- 
port to  be  a  decision,  but  there  is  an  error  therein  which  ou^ht  not  to 
pass  unnoticed.  Any  claim  of  the  GrecoKussian  church  respecting 
lands  in  Alaska  must  be  either  (1)  a  title  existing  at  the  time  of  and 
X)rotected  by  the  treaty,  or  (2)  a  right  to  possess  and  occupy  public  lands 
as  missionary  stations  under  the  acts  of  Congress  hereinafter  cit^d. 
Whatever  lands  were  owned  by  the  church  at  the  time  of  the  cession 
continue  to  bo  owned  by  it  without  diminution  or  enlargement  in  quan- 
tity, so  that  the  extent  of  the  claim  at  the  time  of  the  cession  is  its  limit 
now.  The  possessory  riglit  conferred  by  Congress  does  not  affect  lands 
owned  by  tins  church  at  the  time  of  the  treaty  but  only  extends  to 
public  lands  "now  occupied  as  missionary  stations,'^  not  exceeding  six 
hundred  and  forty  acres  in  anyone  tract.  In  the  one  instance  the  claim 
is  limited  to  the  land  owned  at  the  time  of  the  cession,  and  in  the  other 
to  the  land  occupied  for  missionary  stations.  In  neither  instance  is  the 
extent  of  the  claim  dependent  upon  or  affected  by  the  present  desire 
or  re(iuest  of  the  bishop,  as  seems  to  be  implied  in  the  letter  of  the 
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Gommissioiier.  It  should  be  noted,  however,  that  the  Greco-Eussian 
charch  has  not  asserted  any  claim  to  public  lauds  occupied  as  mission- 
ary stations,  but  has  entirely  confined  its  claim  to  the  assertion  of  a 
right  and  title  obtained  from  Eussia,  and  protected  by  the  treaty. 

If  the  Sloss  survey  had  been  approved  by  the  Commissioner,  Sloss 
would  have  been  required  to  apply,  in  writing,  to  the  proper  officers  in 
Alaska  for  permission  to  make  proof  and  entry  of  the  surveyed  land 
and  to  give  notice  thereof  by  publication,  reciting  the  name  of  the 
applicant,  the  geographical  location  of  the  land,  the  place  and  date  of 
making  proof,  and  the  names  of  four  witnesses  by  whom  it  was  pro- 
posed to  establish  the  right  of  entry.  This  publication  is  made  in  the 
newspaper  nearest  the  laud,  and  copies  thereof  must  be  posted  in  con- 
spicuous places  thereon.  Upon  the  day  appointed  for  making  the  proof 
any  person  may  appear  and  protest  against  the  allowance  of  the  entry, 
or  inaugurate  a  contest.  (Departmental  Eegulations  20,  22, 12  L.  D., 
583,  590-1).  In  this  manner  any  claim  by  the  church  to  any  part  of  the 
land  included  within  the  application  to  enter  could  be  fully  protected. 
Perhaps  it  was  the  intention  of  the  Commissioner  of  the  General  Land 
Office,  by  his  letter  of  notification  to  Bishop  Nicholas,  to  afford  the  lat- 
ter ample  opportunity  to  assert  any  claim  of  the  Greco-Eussian  church 
to  the  tract  then  in  question. 

The  only  legislation  affecting  missionary  stations  in  Alaska  is  found 
in  section  8  of  the  act  of  May  17, 1884,  (23  Stat.,  24)  and  sections  11-14 
of  the  act  of  March  3, 1891,  (26  Stat.,  1095).  The  first  act  extended  to 
Alaska  the  laws  of  the  United  States  relating  to  mining  claims,  but 
expressly  withheld  the  general  land  laws  from  operation  therein,  and 
the  second  act  authorized  the  entry  in  that  district  of  lands  for  town- 
sites  and  for  the  purpose  of  trade  or  manufacture.  Both  statutes  con- 
tained reservations  excepting  from  entry  thereunder  lands  occupied  as 
missionary  stations.    The  reservation  in  the  act  of  1884  reads: 

Provided,  that  the  Indians  or  other  persons  in  said  district  shall  not  be  disturbed 
in  the  possession  of  any  lands  actnally  in  their  use  or  occupation  or  now  claimed 
by  them,  but  the  terms  under  which  such  persons  may  acquire  title  to  such  lands 
iB  reserved  for  future  legislation  by  Congress.  .  .  .  And  provided  aUOf  That  the 
land  not  exceeding  six  hundred  and  forty  acres  at  any  station  now  occupied  as 
missionary  stations  among  the  Indian  tribes  in  said  section,  with  the  improvements 
thereon  erected  by  or  for  such  societies,  shall  be  continued  in  the  occupancy  of  the 
several  religious  societies  to  which  said  missionary  stations  respectively  belong 
until  action  by  Congress. 

And  the  reservation  in  the  act  of  1891  reads: 

And  all  tracts  of  land  not  exceeding  six  hundred  and  forty  acres  in  any  one  tract, 
now  occupied  as  missionary  stations  in  said  district  of  Alaska,  are  hereby  excepted 
from  the  operation  of  the  last  three  preceding  sections. 

That  the  provisions  of  these  two  statutes  authorizing  the  entry  and 
acquisition  of  land  in  Alaska  are  necessarily  limited  to  public  land,  is 
obvious,  for  the  reason  that  the  United  States  cannot  dispose  of  land 
which  is  not  public.    Any  laud,  the  right  and  title  to  which  was 
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aoquired  from  Russia  by  the  Greco-Bossian  churoh  is  not  public  land 
and  is  not  subject  to  entry  or  acquisition  under  these  statutes.  Inde- 
pendently of  these  private  lands  the  acts  of  1884  and  1891  gave  this 
church  a  ])08se8Sory  claim  to  such  public  lands,  not  exceeding  six  hun- 
dred and  forty  acires  in  any  one  tract,  as  were  then  occupied  by  it  as 
missionary  stations,  but  no  manner  of  securing  title  thereto  has  been 
provided  by  Congress.  The  words  "now  occupied"  in  these  two  stat- 
utes refer  to  the  dates  when  the  same  were  approved  and  hence  only 
reserve  and  protect  such  land  as  was  then  used  as  missionary  stations. 
Catholic  Bishop  of  Nesqually  v.  Gibbon  (158  U.  8.,  155,  167 j  168.) 

The  departmental  decision  of  March  21, 1896,  (22  L.  D.,  330),  t^eu 
in  connection  with  paragraph  24  of  the  Begulations  of  June  3,  1891 
(12  L.  D.,  583)  as  amended  February  17, 1896  (22  L.  D.,  119),  appears  to 
have  announced  a  proper  conclusion.  It  is  based  upon  a  former  com- 
plaint of  Bishop  Nicholas,  in  which  he  requested  that  this  Department 
give  orders  : 

First.  To  hare  the  lands  nnlawfallj  taken  retained  to  the  orthodox  parish  in 
Sitka. 

Second.  To  have  a  survey  made  of  aU  the  church  lands  in  Alaska. 

Third.  To  affirm  the  right  of  ownership  of  the  parishes  to  their  l»nds  in  the  same 
manner  as  it  was  given  them  hy  the  Rossian  government  at  the  time  Alaska  was 
transferred  to  the  American  government. 

It  was  said  in  that  decision: 

In  reply  to  the  second  and  third  requests,  it  can  only  he  said  that  Congress  has 
not  provided  any  method  by  which  the  extent  or  title  of  these  claims  can  be  deter- 
mined, and  until  then,  this  Department  can  not  pass  upon  them,  (and  further:)  As 
to  the  inclusion  of  any  church  property  within  the  limits  of  an  executive  reserva- 
tion, it  is  quite  clear  that  the  President  has  the  authority  to  modify  any  order 
reserving  laud  by  reducing  the  limits  of  the  reservation  so  as  to  exclude  that  erro- 
oiously  included.  See  opinion  of  Assistant  Attorney  General  Hall,  dated  February 
27, 1896.     (22  L.  D.,  330, 336). 

Referring  to  the  property  of  the  Greco-Russian  church  at  Sitka, 
known  as  the  Cathedral  Church  of  St.  Michael  and  the  Church  of  the 
Resurrection,  the  opinion  of  Assistant  Attorney  General  Hall,  above 
cited,  (unpublished)  says: 

This  property  was  never  delivered  to  the  United  States  as  property  acquired  by 
them  under  the  treaty,  and,  in  my  opinion,  it  should  be  treated  as  the  property  of 
the  Greco-Hussian  church,  to  the  extent  that  it  was  set  apart  by  the  commissioners 
hereinafter  referred  to,  pursuant  to  the  treaty  of  1867,  until  Congress  shaU  take  some 
action  thereon.  The  Department  of  the  Interior  is  without  power  to  grant  the  relief 
asked  for,  as  the  public  surveys  have  never  been  extended  over  Alaska,  and  Con- 
gress has  not  yet  provided  the  means  of  ascertaining  to  what  extent  the  Greco- 
Russian  church  is  entitled  to  property  in  Alaska. 

Present  relief  can  be  granted,  however,  by  the  President;  if  the  church  has  been 
deprived  of  some  of  its  property  by  executive  order,  that  order  can  be  modified  so 
as  to  re-instate  the  church  in  possession  of  such  property  as  was  turned  over  to  it 
by  the  commissioners  aforesaid. 

Thereafter,  (29  Stat.,  883)  the  former  executive  order  of  June  21, 181)0, 
was  modified  and  the  reservation  created  thereby  diminished  by  exclud- 
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ing  the  property  mentioned  as  belonging  to  the  Greco-Rnssian  church 
at  Sitka.  The  natore,  extent  and  character  of  this  property  is  set  forth 
in  the  former  departmental  decision  (22  L.  D.,  330,  332),  and  is  found 
in  inventory  "  B,''  made  by  the  commissioners  appointed  by  the  respec- 
tive governments  to  make  the  transfer  of  Alaska  to  the  United  States. 
These  commissioners  famished  certificates  to  the  persons  holding  prop- 
erty in  fee  simple  at  Sitka,  and  ''distinguished  between  public  and 
private  property."  Their  duties  were  simply  ministerial,  and  the  mak- 
ing of  these  inventories  was  simply  a  matter  of  convenience  and  a  method 
of  determining  prima  facie  what  property  the  government  should 
appro)>riate  to  itself  for  the  time  being  and  what  should  be  left  to  the 
individual  proprietors.    EJukead  v.  United  States,  150  U.  S.,  483,  494. 

No  other  place  in  Alaska,  except  Sitka,  was  visited  by  the  commis- 
sioners, whose  report  shows  that  fact  and  particularly  that ''  Kodiak  " 
was  not  visited  and  that  no  action  was  taken  touching  the  affairs  of 
that  place. 

With  the  exception  of  Sitka,  there  is  not  even  a  prima  facie  finding 
by  these  commissioners  of  the  nature  and  extent  of  the  property  of  the 
Greco-Bussian  church  in  Alaska,  although  the  Kussian  commissioner 
did  make  a  report  as  to  the  claims  of  the  church  in  the  settlement  of 
Illuluk,  on  the  Island  of  Onnalashka,  on  June  2-14, 1868,  about  eight 
months  after  the  formal  transfer  of  the  ceded  territory — a  report  in 
which  the  commissioner  of  the  United  States  did  not  join.  This  paper, 
as  Dr.  Jackson  remarks  in  his  communication  referred  to  in  the  letter 
of  the  Commissioner  of  the  General  Land  Office  accompanying  your 
reference,  is  an  indication  of  the  land  claimed  by  the  Oriental  Greek 
Church  at  the  time  it  was  made;  but  Dr.  Jackson  states  that  the  land 
claimed  covers  ground  upon  which  stands  the  United  States  custom 
hoase  and  two  private  residenoes,  and  that  at  the  time  the  Russian 
Commissioner  made  the  declaration  for  the  church,  the  lots  so  occupied 
by  the  custom  house  and  these  private  residences  were  occupied  by 
Koh  and  Company,  in  buildings  secured  by  them  from  the  Bussian- 
American  Company. 

The  failure  of  the  commissioners  to  jointly  inventory  or  issue  certifi- 
cates for  church  property,  at  any  place  other  than  Sitka,  does  not 
defeat  the  claim  of  the  church  to  lands  then  owned  by  it.  In  Kinkead 
V.  United  States,  supra,  the  supreme  court  says: 

It  is  quite  clear,  however,  that  it  was  nerer  intended  to  invest  the  commission- 
ers  with  judicial  power  to  determine  the  title  to  property  in  Sitka;  or  to  pass 
finally  npon  the  question  whether  a  particular  building  passed  under  the  treaty  or 

not The  truth  is,  the  powers  of  the  commissiouers  were  simply  ministerial, 

and  the  making  of  inventories  simply  a  matter  of  convenience,  and  the  method  of 
determining  pri/na  facie  what  property  the  government  should  appropriate  to  itself 
for  the  time  being,  and  what  should  be  left  to  the  individual  proprietors.  To  treat 
this  inventory  as  binding  either  upon  the  government  or  individuals  would  be  to 
acknowledge  that  the  commissioners  were  invested  with  judicial  powers  to  determine 
the  title  to  property. 
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Article  II  of  the  treaty  of  cession  contains  the  following  gnaranty : 

In  the  cession  of  territory  and  domiuion  made  by  the  preceding  article  are  included 
the  right  of  property  in  all  pnblic  lota  and  squares,  vacant  lands,  and  all  public 
bnildiogs,  fortifications,  barracks,  and  other  edifices  which  are  not  private  individ- 
ual property.  It  is,  however,  understood  and  agreed,  that  the  churches,  which  have 
been  built  in  the  ceded  territory  by  the  Russian  government,  shall  remain  the  prop- 
erty of  such  members  of  the  Greek  Oriental  Church  resident  in  the  territory  as 
may  choose  to  worship  therein.     (15  Stat.,  539,  541.) 

The  present  juriftdiction  of  this  Department  over  any  Greco-Bassian 
church  lands  or  missionary  stations  in  Alaska,  extends  only  to  excladiog 
the  same  from  entry  and  acquisition  by  others  under  the  mining,  town- 
site  and  trade  and  mauufactnre  laws  aforesaid.  Since  only  public 
lands,  not  otherwise  reserved  by  law,  can  be  disposed  of  under  these 
laws,  it  necessarily  follows  that  the  Department  must  in  each  case 
determine  whether  the  land  sought  to  be  entered  is  public  land  and 
whether  it  is  by  law  reserved  for  missionary  stations  or  otherwise.  To 
this  extent,  and  as  a  necessary  incident  or  oondition  to  the  allowance 
of  mineral,  town-site,  trade  or  manufacture  entries,  is  the  Department 
now  empowered  to  determine  the  rights  of  the  Greco-Bussian  church  in 
Alaska,  whether  it  be  to  church  lands  claimed  in  fee  under  the  treaty 
of  cession  or  to  missionary  stations,  only  the  possession  of  which  is 
clainred  under  the  acts  of  1884  and  1891. 

There  has  been  no  legislation  authorizing  or  providing  any  separate 
and  independent  proceeding  for  the  surveying  and  identifying  of  the 
church  lands  in  Alaska,  the  ownership  of  which  was  secured  to  the 
resident  members  of  the  church  by  the  treaty  of  cession. 

In  the  report  of  the  Commissioner  of  the  General  Land  OflSce,  refer- 
ring to  the  report  of  Dr.  Jackson  upon  the  claim  of  the  Oriental  Greek 
Church  to  lands  in  Alaska,  appears  this  statement: 

It  would  appear  that  regulations  of  June  3, 1891,  amended  May  6, 1906,  under 
which  Dr.  Jackson  acted,  are  not  in  harmony  with  the  opinion  of  March  21, 1896, 
supra,  inasmuch  as  said  regulations  require  that  the  board  provided  for  "shall 
inquire  iuto  the  title  to  the  several  private  land  claims  held  therein  under  Russian 
conveyances,  and  to  fix  and  determine  the  proper  metes  and  bounds  of  the  same, 
as  originally  granted  and  claimed  at  the  date  of  our  acquisition  of  said  Territory/^ 
while  the  opinion  holds:  ''That  Congress  has  not  provided  any  method  by  which 
the  extent  or  title  of  these  claims  can  be  determined." 

The  Commissioner  of  the  General  Land  Office  is  in  error  as  to  the 
scope  of  departmental  regulation  24,  for  it  applies  solely  to  private 
claims  and  the  claims  of  the  Greco-Hussian  church  when  asserted 
adversely  to  an  application  to  enter  lands  for  town-site  purposes. 

The  departmental  decision  of  March  21, 1896,  was  directed,  as  before 
stated,  to  the  request  of  Bishop  Nicholas  on  a  former  occasion  to  have  a 
survey  made  of  all  the  church  lands  in  Alaska,  and  to  affirm  the  right 
of  ownership  of  the  parishes  to  their  lands  in  the  same  manner  as  it 
was  given  them  by  the  Bussian  government  at  the  time  Alaska  was 
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transferred  to  the  government  of  the  United  States,  and  it  was  only  in 
reply  to  these  requests  that  it  was  said  that, 

CoDgreas  has  not  provided  Rny  method  by  whioh  the  extent  or  title  of  these  claims 
can  be  determined,  and  nntil  then,  this  Department  can  not  pass  upon  them. 

It  follows,  that  so  far  as  can  be  ascertained  by  the  report  of  the 
Commissioner  of  the  General  Land  Office,  his  decision  of  January  10, 
1897,  in  suspending  survey  No.  50,  for  irregularity  in  shape,  does  not 
affect  any  claim  of  the  Greco-Eussian  church,  and  that  the  depart- 
mental decision  of  March  21, 1896,  as  applied  to  the  questions  then 
before  the  Department,  and  as  far  as  applicable  to  the  facts  presented 
now,  is  correct. 

No  commission  can  be  appointed  to  survey  and  determine  the  bound- 
aries of  the  church  lands  in  Alaska,  nor  can  any  confirmation  of  exist- 
ing church  title  be  made,  without  further  action  by  Congress. 

If  private  parties  have  wrongfully  encroached  upon  church  lands 
and  have  ousted  the  church  from  the  possession  thereof,  the  Depart- 
ment has  no  authority  or  means  of  restoring  the  physical  possession  to 
the  rightful  owner,  that  being  a  matter  exclusively  within  the  jurisdic- 
tion of  the  courts. 

Approvetl,  December  11, 1897.  , 

0.  N.  Bliss,  Secretary. 


PRACTICE-MOTION    FOR  REHEARING. 

Hall  v,  MiTcnELL. 

A  proposition  to  pay  the  costs  of  a  reheariDg,  if  one  sLonld  be  ordered^  can  not  be  con- 
sidered in  aid  of  a  motion  for  a  new  trial. 

A  second  motion  for  a  rehearing  based  npon  the  same  alleged  newly  discovered  evi- 
dence, considered  and  passed  npon  in  the  disposition  of  a  former  motion  for 
rehearing  in  the  same  case,  shonld  not  be  entertained. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  December 
(W.  V.  D.)  11, 1897.  (0.  J.  W.) 

W.  K  Mitchell,  on  September  19,  1893,  made  homestead  entry  No. 
277,  for  the  NE.  i  of  Sec.  11,  T.  21  N.,  R.  2  E.,  at  Perry,  Oklahoma.  On 
September  27, 1893,  Aurelius  C.  Hall  filed  affidavit  of  contest  against 
said  entry,  alleging  prior  settlement.  Ou  the  hearing  the  register  and 
receiver  found  in  favor  of  Mitchell.  Your  office,  on  appeal,  reversed 
the  local  office  and  directed  a  division  of  the  land  between  the  parties, 
basing  the  decision  upon  doubt  as  to  who  was  the  first  settler.  From 
this  decision  the  case  came  before  the  Department,  on  appeal  by  both 
parties,  and  on  June  30, 1897,  your  office  decision  was  reversed  and  the 
entry  upheld.    Hall  v.  Mitchell,  24  L.  D.^  584. 
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Hall  filed  separate  motions — one  for  review  of  the  last  named  deci- 
sion,  and  one  for  rehearing,  based  on  newly  discovered  evidence. 

On  September  27,  1897,  the  motion  for  review  was  denied.  The 
plaiutiflT  served  copy  of  his  motion  and  affidavits  for  new  trial  on 
defendant,  and  defendant  replied  by  counter-affidavits.  On  examina- 
tion this  motion  was  denied.  (See  25  L.  D.,  294.)  The  plaintiff  has 
filed  what  he  denominates  a  petition  for  the  exercise  of  snpervisoiy 
authority  and  for  new  trial.  Said  petition  is  substantially  a  second 
motion  for  rehearing,  based  upon  the  same  alleged  newly  discovered 
evidence,  which  was  the  basis  for  the  former  motion. 

An  examination  of  the  record  of  the  former  motion  for  rehearing  on 
file  in  your  office  discloses  the  fact  that  the  affidavits  filed  by  plaintiff 
have  been  detached  and  withdrawn,  and  are  now  the  predicate  for  a 
second  motion.  They  are  not  re-filed  in  support  of  others  filed  for  the 
first  time,  but  are  the  sole  affidavits  filed  in  supiK>rt  of  the  pending 
I>etition.  The  only  matter  contained  in  said  petition,  not  heretofore 
presented  and  considered,  is  the  suggestion  that  plaintiff  is  willing,  iu 
order  to  obtain  a  rehearing,  to  be  charged  with  the  costs  of  the  same, 
including  a  reasonable  attorney's  fee  for  defendant,  and  the  further 
^suggestion  that  the  former  motion  was  disposed  of  without  due  consid- 
eration. 

In  reference  to  the  former  motion,  it  may  be  proi>er  to  say  that  it  was 
treated  as  a  motion  entertained,  but  denied  on  consideration.  The 
record  was  re-examined  in  connection  with  the  affidavits  filed  by  plain- 
tiff as  newly  discovered  evidence,  and  the  affidavits  filed  by  defendant 
in  response  thereto.  The  conclusion  reached  was  not  inadvertent,  but 
the  legitimate  outcome  of  the  record  facts  as  presented. 

In  reference  to  the  proposition  to  pay  the  costs  of  a  rehearing,  if  the 
Department  should  see  proper  to  require  the  plaintiff  to  do  so,  it  must 
be  held  that  such  proposition  is  not  a  legal  or  proper  ground  for 
rehearing.  Where  the  right  to  such  rehearing  is  shown  to  exist,  it 
should  be  granted  upon  usual  terms,  and  where  proper  and  legal  grounds 
are  not  shown,  the  motion  should  be  denied  without  reference  to  costs. 

A  second  motion  for  rehearing,  based  upon  the  same  alleged  newly 
discovered  evidence,  considered  and  passed  upon  in  a  former  motion  for 
rehearing  in  the  same  case,  should  not  be  entertained.  The  petition  is 
accordingly  denied. 


PRAenCE-APPEAI/-«ECONB  CONTEST--SETTL]amBNT-<X>NTB£rrANT. 

Peyob  et  al.  v.  Couch. 

In  compating  the  time  within  which  an  appeal  must  be  filed  the  day  of  the  serrice 

of  the  notice  of  decision  mnst  be  excluded. 
A  second  contest  filed  subject  to  a  pending  suit  abates  in  the  event  of  canoeUatioo 

under  the  prior  proceeding' 
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Presence  within  the  Territory  of  Oklahoma  (on  railroad  track  adjacent  to  the  laud 
claimed)  at  the  honr  of  opening  disqualifies  a  settler  who  goes  upon  the  land  at 
such  time. 

T-he  preferred  right  of  a  STiecessfal  contestant  should  not  be  couiudered  until  such 
right  is  asserted  by  an  ai)plication  to  make  entry  thereunder. 

Secretary  Bliss  to  the  Commissioner  of  the  Qeneral  Land  Office^  December 
(W.  V.  D.)  11,  1897.  (0.  W.  P.) 

August  12, 1896,  yon  transmitted  tlie  appeals  of  David  C.  Pryor, 
Hugh  L.  Ewing  and  John  M.  Couch  from  the  decision  of  your  oiUce  of 
January  28, 189G,  in  the  case  of  David  G.  Pryor  and  others  against 
John  M.  Couch,  involving  lots  1,  2,  3,  4,  7,  8,  and  9,  being  fractional 
parts  of  the  NB.  J  of  Sec.  9,  T.  11  N.,  R.  3  W.,  Oklahoma  land  district, 
Oklahoma  Territory. 

The  record  shows  that,  April  25, 1889,  John  M.  Couch  made  home- 
stead entry  of  the  above  described  tracts:  May  23, 1889,  David  C.  Pryor 
filed  an  affidavit  of  contest  against  said  entry,  charging  the  entryman 
with  premature  and  unlawful  entry  into  the  Territory,  and  asking  that 
said  entry  may  be  canceled  as  to  lots  8  and  9 :  June  18, 1889,  Jerome 
Monk  filed  an  affidavit  of  contest  against  said  entry:  July  18, 1889, 
James  A.  Eobinson  filed  an  affidavit  of  contest:  July  25, 1889,  James 
Thompson  filed  an  affidavit  of  contest:  July  27,  1889,  Hugh-L.  Ewing 
filed  an  affidavit  of  contest,  charging  the  entryman  with  having  entered 
the  Territory  prior  to  twelve  o'clock,  noon,  April  22, 1889,  in  violation 
of  the  President's  proclamation:  August  6, 1889,  Joseph  England  filed 
an  affidavit  of  contest,  charging  that  Couch  entered  the  Territory  prior 
to  twelve  o'clock,  noon,  April  22, 1889,  in  violation  of  the  President's 
proclamation  of  March  23, 1889,  and  that  he  was  thereby  disqualified 
to  make  entry,  and  alleging  that  he  (England)  settled  upon  lots  1, 2, 3, 
and  7  of  said  NE.  J,  on  May  19, 1889,  prior  to  any  settlement  or  resi- 
dence by  the  entryman.  October  3, 1890,  England  filed  a  plea  of  inter- 
vention, and  July  18, 1891,  filed  a  disclaimer  as  to  lots  8  and  9.  The 
motion  to  intervene  was  overruled  by  the  local  officers,  but  their  ruling 
was  reversed  by  your  office  by  letter,  dated  September  30, 1802,  and  it 
was  held  that  to  avoid  a  multiplicity  of  suits,  England's  motion  to 
intervene  should  have  been  allowed,  since  he  alleges  a  prior  right  to 
the  land  as  the  first  legal  settler,  and  the  local  officers  were  directed 
to  order  a  hearing  on  his  allegations,  as  intervener. 

March  9,  1892,  Pryor  filed  a  "cross  complaint"  against  Monk  and 
Thompson,  charging  Monk  with  "soonerism,"  and  that  Thompson  had 
not  made  settlement  on  the  land,  as  alleged. 

A  hearing  w{is  had,  and  all  the  parties  appeared,  with  the  exception 
of  Eobinson,  who  made  default. 

February  20, 1895,  the  local  officers  rendered  their  decision,  recom- 
mending that  Couch's  entry  be  canceled.  Couch,  Ewing,  England  and 
Monk  appealed.  Your  office  held  that  as  Thompson  did  not  initiate 
bis  contest  within  three  months  from  the  time  he  claimed  to  have  made 
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settlement,  his  contest  should  be  dismissed;  that  Swing's  contest  was 
subject  to  the  final  determination  of  Pryor's,  and  when  Pryor  proved 
the  allegations  of  his  contest  there  was  no  further  necessity  for  Swing's 
contest,  and  that  it  died  by  operation  of  law;  that  England's  settlement 
was  good  as  against  all  the  world,  except  only  the  entryman  and  the 
government.  It  was  further  held  that  Pryor  was  entitled  to  a  prefer- 
ence right  to  lots  8  and  9,  and  Conch's  entry  was  held  for  cancel- 
lation, subject  to  the  superior  rights  of  England  as  to  lots  1, 2, 3,  and  7, 
and  the  rights  of  Pryor  as  to  lots  8  and  9.  Pryor,  Ewing  and  Couch 
have  appealed  from  your  judgment  to  the  Department. 

The  attorney  for  the  contestee  has  filed  a  motion  to  dismiss  Swing's 
appeal,  on  the  ground  that  it  was  not  filed  within  the  time  prescribed 
by  the  rules  of  practice.  It  appears,  however,  that  the  attorney  for 
Ewing  accepted  service  of  the  decision  of  your  office  May  7, 1896,  when 
the  time  for  filing  an  appeal  began  to  run.  But  that  day  should  be 
excluded  in  computing  the  time,  and  as  the  apx)eal  was  filed  on  July  6, 
1896,  it  was  filed  within  the  time  rec^uired  by  the  rules  of  practice. 
Dober  v,  Campbell  et  al.,  17  L.  D.,  139;  McLeod  v.  La  Bock,  18  L.  D., 
137;  Shields  v.  McDonald,  Id.,  478.  The  motion  to  dismiss  Swing's 
appeal  is  therefore  denied,  and  it  will  be  disposed  of  on  its  merits. 

The  facts  relative  to  Couch's  presence  in  the  Territory  on  the  day  of 
opening  are  not  disputed.  It  is  shown  by  the  testimony  in  behsdf  of 
Pryor  that  at  the  hour  of  noon  of  April  22, 1889,  Couch  was  on  the 
track  of  the  Santa  Fe  railroad,  at  a  point  ten  or  eleven  miles  from 
the  nearest  exterior  line  of  the  Territory,  and  where  the  railroad  track 
crosses  a  corner  of  the  land  in  controversy,  and  stepped  from  the  rail- 
road track  upon  said  land.  He  was  clearly  disqualified  to  take  a  home- 
stead in  the  Territory  (Smith  r.  Townsend,  148 U.S., 490;  Hersheyv, 
Bickford  et  aL,  23  L.  D.,  522),  and  the  contest  of  Pryor  was  properly 
sustained  by  your  office. 

Your  action  in  dismissing  the  contest  initiated  by  Swing  subse- 
quently to  Pryor's  contest  is  clearly  correct.  Curtin  et  oZ.  v,  Morton, 
22  L.  D.,  91 ;  Spencer  v.  Blevins  et  ai.,  12  L.  D.,  318. 

Pryor,  in  his  appeal,  insists  that  your  office  decision  was  erroneous 
in  consolidating  the  subsequent  contest  of  England  with  his  (Pryor's) 
contest,  inasmuch  as  it  appeared  on  the  face  of  England's  affidavit  that 
he  had  no  settlement  claim  to  the  land  that  would  entitle  him  to  be 
heard,  as  against  the  entry  of  Couch,  upon  his  claim  of  settlement,  and 
that  said  decision  is  erroneous  in  passing  upon  his  (Pryor's)  preference 
right  as  a  successful  contestant,  at  a  time  when  there  was  no  applica- 
tion pending  to  exercise  such  right. 

The  objection  to  your  office  decision  that  the  question  of  Pryor's 
preference  right  of  entry  was  not  in  issue  and  should  not  have  been 
passed  upon  is  well  taken.  That  question  should  not  be  considered 
until  a  preference  right  is  asserted  by  an  application  for  the  land,  when 
the  question  as  to  whether  Pryor  has  waived  his  right,  except  as  to 
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lots  8  and  9,  and  also  England's  claim  to  lots  1,  2,  3  and  7,  may  prop- 
erly be  raised  and  determined.    Mnndell  et  al,  v.  Lane,  22  L.  D.,  22; 
Betts  V.  Shumaker,  21  L.  D.,  461;  Saunders  v.  Baldwin,  9  L.  D.,  391; 
Moore  v.  Lyon,  4  L.  D.,  393. 
Witli  these  modifications,  the  decision  appealed  from  is  affirmed. 


PBTVATE  LAITD  CLAIM— STJRVBY 

Heibs  op  Nicholas  Kodrioubz. 

An  application  for  the  survey  of  lands  alleged  to  be  embraced  within  a  Spanish 
grant  must  be  denied,  where  it  appears  from  the  record  that  the  official  survey 
of  said  grant;  on  which  patent  issued,  was  made  after  due  notice  to  the  parties 
interested,  apparently  followed  the  lines  fixed  by  the  Spanish  authorities^  and 
was  acquiesced  in  for  a  long  term  of  years. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  December 
(W.  V.  D.)  llj  1897.  (E.  F,  B.) 

Frederick  T.  Laird  claiming  to  represent  the  heirs  of  Nicholas  Rod- 
riguez filed  on  October  21, 1896,  with  the  United  States  surveyor  gen- 
eral at  Tallahassee,  Florida,  an  application  for  survey  of  an  alleged 
unsurveyed  Spanish  concession  embracing  land  situated  on  Anastasia 
Island,  Florida,  in  township  7  south,  range  30  east.  The  application 
was  rejected  by  the  surveyor  general  and  your  office  on  May  6, 1897, 
affirmed  this  action,  from  which  decision  Laird  appealed. 

The  facts  in  relation  to  this  claim  which  control  the  decision  of  the 
Department  must  be  found  in  the  reports  of  the  board  of  land  commis- 
sioners, and  of  the  register  and  receiver  of  the  district  of  East  Florida 
acting  as  commissioners  under  the  4th  section  of  the  act  of  Congress  of 
February  8, 1827,  (4  Stat.,  202),  and  of  the  subsequent  action  upon  this 
claim  by  Congress  and  the  Executive  Department. 

From  an  examination  of  these  sources  it  appears  that  the  concession 
to  Lorenzo  llodriguez  was  made  by  Quesada,  military  governor  of 
Florida  in  February,  1793 — and  was  surveyed  by  John  Travers  Sep- 
tember 16, 1804,  for  Lorenzo  Rodriguez. 

The  surveyor  general  of  Florida  submits  with  his  report  upon  the 
rejection  of  this  application  the  following  translation  of  the  return  of 
said  survey, 

Don  Lorenzo  Rodrignez — By  virtne  of  the  commission  which  has  been  conferred 
on  me  by  his  Excellency  Don  Henry  White  political  and  military  governor  of  this 
province,  etc. 

I  certify  that  I  have  measured  and  delineated  to  Don  Lorenzo  Rodrigaez  a  piece 
of  land  which  contains  a  hundred  acres  situated  in  the  island  of  Saint  Anastasia, 
contiguous  on  the  south  with  the  high  road  which  leads  to  the  tower,  on  the  east 
with  the  quarry  where  stones  are  dug,  north  with  the  shore  and  west  with  the 
Baoatal  Ca  place  where  grass  grows).  Whose  space  and  demarkations  are  those 
which  the  preceding  plan  denotes  and  wherefore  I  attest  it  in  St.  Augustine,  Florida, 
September  16, 1804. 

Jno.  Travels. 
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The  claim  of  Lorenzo  Bodrignez  was  presented  to  the  board  of  land 
oommissionerB  on  November  24, 1823,  by  Nicholas  Rodriguez  as  shown 
by  the  following  extract  from  the  minntes  of  the  board. 

Nicholas  Rodrigness  presented  his  memorial  to  this  board,  praying  confirmation  of 
title  to  one  hundred  acres  of  land  lying  on  St.  Anastasia  island,  with  a  certificate  by 
the  notary  of  the  government,  stating  that  memorialist  came  into  possession  of  said 
lands  as  one  of  the  heirs  of  his  deceased  father,  Lorenzo  Rodriguez,  and  dated  the 
26th  of  February,  1817;  also,  a  certified  copy  of  royal  title  to  Lorenzo  Rodriguez,  by 
Goveimor  White,  dated  the  9th  of  Jannary,  1805 ;  which  are  ordered  to  he  filed* 

American  State  Papers— D.  G.  Ed.    Vol.  3—677. 

On  Jnne  21, 1824,  Nicholas  Rodriguez  was  permitted  by  the  board  to  withdraw  his 
claim  for  100  acres  on  St.  Anastasia  Island,  for  the  purpose  of  amending  the  memorial 
thereof.    American  State  Papers — ^Vol.  4 — ^261. 

The  minntes  show  that  the  case  of  Bodrigaez  was  next  called  on 
September  10, 1824,  and  not  being  prepared  for  trial  was  continned — 
(Vol.  4 — 268)  but  on  the  next  day  (September  11,)  the  case  was  taken 
up  and  confirmed  as  shown  by  the  following  extract  from  the  minntes 
of  the  board.  "Gabriel  W.  Perpall  for  335  acres — Mariano  Berta  for 
166  acres;  same  for  200  acres — Nicholas  Rodriguez  300  acres"  which 
were  confirmed.    American  State  Papers — ^Vol.  4 — 268. 

The  minutes  of  September  30, 1824,  show  the  following  action  to  have 
been  taken  in  this  case — 

On  motion  of  the  United  States  Attorney  the  case  of  Nicholas  Rodriguez  for  300 
acres  of  land,  was  opened,  and  ordered  to  stand  oyer  for  further  investigation. 
American  State  Papers— Vol.  4 — ^270. 

There  is  no  record  of  any  other  action  on  the  case  by  the  old  board 
of  land  commissioners,  so  far  as  it  appears  from  the  American  State 
Papers — but  after  the  act  of  February  8, 1827,  making  it  the  duty  of 
the  register  and  receiver  of  the  district  of  East  Florida,  to  examine 
and  decide  all  claims  and  titles  to  lands  in  East  Florida  not  theretofore 
decided  by  the  former  board  of  commissioners,  sixteen  cases  which  were 
omitted  from  the  abstracts  of  the  old  board  of  commissioners,  which 
included  the  claiu)  of  Nicholas  Rodriguez,  were  sent  back  from  the 
General  Land  OflSce  to  the  register  and  receiver  for  their  rei>ort. 

On  January  29,  1829,  they  submitted  a  report  of  their  action  on 
private  land  claims  in  said  district*,  in  which  was  included  Abstract 
No.  15 — of  sixteen  cases  sent  back  from  Washington  to  the  register 
and  receiver  for  their  report  embracing  the  claim  of  Nicholas  Rodriguez. 
Upon  this  claim  they  report  as  follows: 

Quesada  conceded  this  land  to  Lorenzo  Rodriguez,  in  Fehrnary,  1798.  On  the 
death  of  Lorenzo,  Nicholas,  the  son,  became  the  purchaser;  and  the  petition  and 
sale  of  Lorenzo  was  confirmed  by  an  ofiQcial  act  of  the  Spanish  government,  on  the 
18th  September  1816.  The  land  was  confirmed  to  the  present  claimant,  by  the  board 
of  land  commissioners,  on  the  llth  September,  1824.  It  is  situated  on  Anastasia 
island,  at  a  place  called  Baenayista,  and  on  a  creek  called  Gano  de  la  Esoolta,  near 
the  light-house. 

American  State  Papers— Vol   5—420. 

The  register  and  receiver  did  not  pretend  to  examine  into  the  claim 
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or  to  reader  any  decision  thereon  as  to  whether  it  should  or  should  not 
be  confirmed,  bat  they  merely  reported  it  as  having  been  confirmed  by 
the  board  of  laud  commissioners  on  September  11, 1824,  and  omitted 
from  their  abstracts — although  the  minutes  of  that  board  show  that  on 
September  30,  thereafter,  said  case  was  on  motion  of  the  United  States 
Attorney  opened  and  ordered  to  stand  over  for  further  investigation 
and  that  no  action  was  afterward  taken  in  said  case  until  submitted  to 
Congress  by  the  report  above  referred  to. 

If  the  foregoing  abstracts  from  the  minutes  of  the  board  of  land  com- 
missioners show  all  action  taken  by  the  board  on  said  case  it  would 
seem  that  it  was  inadvertently  submitted  to  Congress  for  its  action. 
However,  Congress  by  the  act  of  May  26, 1830,  (4  Stat.,  405)  took  action 
upon  this  rei>ort  and  by  the  first  section  of  said  act  provided : 

That  all  the  claims  and  titles  to  laud  filed  before  the  register  and  receiver  of  the 
laud  office,  acting  as  commissioners,  in  the  district  of  East  Florida,  nnder  the  quan- 
tity contained  in  one  league  square,  which  have  been  decided  and  recommended  for 
confirmation,  contained  in  the  reports,  abstracts  and  opinions,  of  said  register  and 
receiver,  transmitted  to  the  Secretary  of  the  Treasury,  according  to  law,  and  referred 
by  him  to  Congress,  on  the  fourteenth  day  of  January,  one  thousand  eight  hundred 
and  thirty,  be,  and  the  same  are  hereby  confirmed,  etc. 

Whatever  may  be  the  area  of  this  claim,  it  is  certain  there  was  but 
one  concession  to  Lorenzo  Rodriguez  and  that  was  the  concession  made 
to  him  by  Quesada  in  February,  1793,  which  was  surveyed  by  Travers  for 
Lorenzo  Rodriguez  September  16, 1804,  and  which  after  his  death  passed 
into  the  possession  and  control  of  Nicholas  Rodriguez  by  purchase,  and 
was  confirmed  to  him  September  18, 1816. 

When  the  claim  was  presented  to  the  board  of  land  commissioners  it 
had  been  surveyed,  and  the  surveyor  certified  that  he  had  "measured 
and  delineated"  to  Rodriguez,  a  piece  of  land  which  contains  one  hun- 
dred acres  situated  on  Anastasia  island,  giving  such  definite  boundaries 
that  any  error  in  the  survey,  should  have  been  detected.  No  reason  is 
apparent  why  the  petition  or  memorial  of  claimant  was  changed  from 
one  hundred  acres  to  three  hundred.  At  all  events  it  does  not  appear 
that  it  was  the  intention  to  apply  for  confirmation  of  any  other  con- 
cession than  that  made  by  Quesadgi  in  1793,  and  surveyed  by  Travers 
in  1804.  It  may  have  been  known  that  there  was  a  greater  quantity 
within  the  limits  of  the  Travers  survey  tbanone  hundred  acres  and  that 
the  amendment  as  to  quantity  was  made  as  a  precaution  to  cover  the 
full  area  witbin  the  lines  of  the  survey. 

Nicholas  Rodriguez  in  presenting  his  memorial  to  the  board  for  con- 
firmation of  title  to  one  hundred  acres  of  land  in  Anastasia  island, 
exhibited  with  it  "a  certified  copy  of  a  royal  title  to  Lorenzo  Rodriguez 
by  Governor  White  dated  the  0th  of  January  1805.'' 

The  records  show  that  the  royal  title  which  was  issued  by  Governor 
White  to 'Rodriguez  was  for  the  land  surveyed,  and  that  the  survey  was 
made  to  delineate  and  mark  the  boundaries  of  the  concession  made  to 
Rodriguez  by  Quesada  in  1793,  as  the  surveyor  states  in  his  returns 
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that  it  ^as  made  ^^by  virtue  of  the  commission  which  has  been  con 
ferred  on  ine  by  his  Excellency,  Don  Henry  White,  political  and  military 
governor  of  this  province,  etc." 

Upon  this  theory  the  board  of  commissioners,  had  no  authority  to 
confirm  to  Rodriguez  any  other  land  than  that  embraced  within  the 
limits  of  the  survey,  whatever  may  have  been  the  true  quantity  within 
the  boundaries  as  surveyed.  If  the  royal  title  issued  for  the  lands  as 
delineated  and  marked  by  the  survey,  the  grantee  would  be  entitled  to 
all  lauds  within  the  boundaries  as  platted  and  returned  by  the  sur- 
veyor, whether  the  quantity  was  greater  or  less  than  that  computed  by 
him,  and  it  cannot  be  assumed  that  a  recommendation  for  confirmation 
of  a  greater  quantity  than  that  embraced  within  the  limits  of  the  actual 
survey  upon  which  the  royal  title  issued  would  entitle  the  claimant  to 
any  other  greater  quantity  of  land. 

On  the  27th  of  March,  1837,  shortly  after  the  act  of  Congress- con- 
firming this  grant,  Maria  B.  Rodriguez,  the  widow  of  Nicholas  Rodri- 
guez to  whom  the  property  was  devised,  sold  it  to  Elias  B.  Gould  and 
described  it  in  the  deed  as  follows: 

A]l  that  tract  or  parcel  of  land  8itnat<ed  in  the  nortb  west  end  of  Anastasia  island 
and  directly  in  front  of  the  city  of  St.  Angnstine  consisting  of  one  hundred  acre» — 
more  or  less,  being  the  same  land  that  is  described  in  a  concession  from  the  Spanish 
government  to  Lorenzo  Rodriguez  on  the  16th  day  of  February,  1793,  and  which  was 
surveyed  by  John  Travers  in  1804,  by  order  of  the  Spanish  government  and  at  that 
time  confirmed  by  royal  title  by  Governor  White. 

The  significance  of  this  admission  is  that  it  corroborates  the  state- 
ment that  the  concession  by  Quesada  in  1703,  was  the  same  land,  that 
was  surveyed  by  Travers  in  1804,  upon  which  the  royal  title  issued  and 
that  it  was  the  land  confirmed  to  Rodriguez  as  there  is  no  evidence 
whatever  of  any  other  grant  to  him. 

This  claiqi  was  surveyed  in  1850,  by  Deputy  Surveyor  A.  M.  Ran- 
dolph, who  was  instructed  to  circulate  as  extensively  as  practical  notice 
of  his  contemplated  surveys,  and  that 

when  any  of  those  claims  are  based  upon  Spanish  surveys  which  may  be  confirmed  to 
the  full  extent  by  act  of  ("ongress  or  surveys  confirmed  by  final  decrees  of  coart,  yon 
will  locate  them  with  strict  conformity  to  those  surveys. 

There  is  no  evidence  whatever,  except  the  uncorroborated  statement 
of  applicant's  attorney  that  his  survey  was  not  made  in  full  compliance 
with  his  iiistructions  or  that  the  lines  of  the  Travers  survey  were  not 
followed  and  retraced.  The  mere  fact  that  his  computation  of  the  area 
showed  it  to  contain  126.40  acres,  does  not  impeach  the  correctness  of 
his  survey,  because  as  stated  by  the  surveyor  general  in  his  report, 
usually  the  United  States  surveys  differ  in  acreage  from  the  Spanish 
surveys,  and  sometimes  much  greater  than  in  this  case. 

The  claim  now  asserted  for  the  first  time  that  this  concessiop  was  for 
300  acres  "distinguished  in  Spanish  lines  in  two  parts,''  of  which  one 
portion  was  surveyed  upon  which  the  royal  title  issued  and  that  title 
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to  the  remainiDg  portion  had  been  deferred  for  uses  and  occasions 
detailed  in  the  Spanish  archives  is  not  supported  by  tlie  record. 

On  April  14^  1894,  a  patent  issned  in  .conformity  to  the  Randolph 
survey,  upon  the  application  of  the  attorney  for  claimants  in  this  appli- 
cation and  no  question  was  then  raised  as  to  the  correctness  of  that 
survey.  The  reasons  for  the  rejection  of  this  application  are  presented 
with  great  force  in  the  closing  paragraphs  of  the  report  of  the  sur- 
veyor-general of  Florida,  in  which  he  says: 

This  claim  was  surveyed  forty-six  years  ago^  and  for  that  length  of  time  the  sur- 
vey has  been  acquiesced  in  by  all  parties,  the  record  appears  to  show  that  all  parties 
interested  had  due  notice  of  the  survey  being  miule,  and  in  the  absence  of  proof  to 
the  contrary  it  would  appear  that  the  survey  was  satisfactory  to  the  interested 
parties  who  were  contemporary  with  the  survey,  and  patent  for  said  claim  issued 
April  14,  1894. 

A  great  many  of  the  statements  of  the  applicant  are  disproved  by  the  record, 
other  statements  are  not  verified,  and  consequently  his  deductions  therefrom  are 
either  erroneous  or  of  no  effect  in  disproving  the  record ;  and  do  not  show  suffioAont 
reasons  for  a  new  survey  of  this  concession. 

This  claim  has  been  fully  satisfied  by  the  patent  issued  April  14, 1894, 
and  your  decision  affirming  the  action  of  the  surveyor  general  rejecting 
this  application  is  affirmed. 


MINING  CLAIM-PROTEST— ADVERSE— CO-OWrNEB. 

Thomas  et  al.  v.  Ellino. 

If  the  protest  filed  against  a  mineral  application,  does  not  present  such  a  claim  as  is 
contemplated  by  the  statute,  it  should  not  be  treated  as  an  adverse;  and  the 
fact  that  suit  thereon  has  been  commenced  in  the  courts  will  not  require  the 
Land  Department  to  recognize  the  claim  as  an  adverse  within  the  meaning  of 
the  law. 

A  protest  based  on  alleged  co-ownership  is  not  an  adverse  claim  that  requires  the  insti- 
tution of  judicial  proceedings  in  a  court  of  competent  jurisdiction ;  but  the  Land 
Department  may  await  the  result  of  proceedings  so  begun  in  such  a  case  before 
giving  further  consideration  to  the  protest. 

The  oasee  of  Grampian  Lode,  1  L.  D.,  544;  Lucy  B.  Hnssey  Lode,  5  L.  D..  93;  Moni- 
tor Lode,  18  L.  D.,  358,  overruled. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  December 
(W.  V.  D.)  13,  1897.  (P.  W.  0.) 

It  appears  that  Henry  Elliug  made  application  for  patent  for  the 
Spratt  lode  mining  claim,  survey  No.  4760,  Helena,  Montana,  land 
district,  on  February  29,  1896,  and  during  the  period  of  publication 
William  H.  Thomas  and  the  Lillian  Mining  Company  filed  a  protest 
and  adverse,  alleging  conflict  with  the  Bullion  lode.  On  the  same  day 
Thomas,  for  himself,  the  Lillian  Mining  Company  and  Minnie  Spratt, 
minor  heir  of  James  G.  Spratt,  filed  protest  and  alleged  adverse,  stat- 
ing that  they 

are  the  owners  of  and  entitled  to  the  possession  of  an  undivided  one-half  interest  in 
and  to  the  Spratt  lode  mining  claim,  described  in  said  application. 
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The  receiver  of  the  local  office,  ander  date  of  April  23,  1896,  reports 
that: 

Subseiioeutly,  W.  A.  Clark,  Esq.,  counsel  for  Henry  EUlDg,  the  mineral  applio«nt, 
forwarded  to  this  office  a  motion  to  dismiss  the  aforesaid  adverse  claimS|  for  Variooa 
reasons  set  out  in  the  motiou  filed  by  him.  These  papers  were  received  in  this  office 
March  20,  1896,  and  instead  of  rejecting  the  motion  formally  the  papers  were 
retnrnefl  to  Mr.  Clark  by  the  register,  with  the  statement  that  the  adverse  claims 
having  been  tiled,  the  same  could  not  now  be  dismissed,  but  that  the  question  of 
owDership  of  the  ground  involved  must  be  settled  in  the  courts.  From  this  action 
the  mineral  applicant  appeals. 

On  March  31, 1897,  there  were  filed  certificates  of  the  clerk  of  the 
district  court,  showing  that  suit  had  been  brought  on  each  of  the 
alleged  adverse  claims  so  filed. 

Your  office,  by  letter  of  June  15, 1896,  affirmed  the  action  of  the  local 
office,  and  in  passing  on  the  question  said: 

I  do  not  deem  it  expedient  to  discuss  the  numerous  points  of  error  suggested  by 
counsel  in  support  of  the  appeal. 

Adverse  claims  having  been  tiled  and  suits  thereon  instituted  as  would  appear 
within  the  }ieriod  pi^escribed  by  law,  and  there  is  in  the  record  nothing  to  contra- 
dict this  conclusion,  the  Department  has  lost  jurisdiction,  and  no  further  steps  can 
be  taken  until  the  suits  in  court  have  been  terminated  and  proper  evidence  thereof 
filed.    2  L.  D.,  704;  11  L.  D.,  391! 

The  mineral  claimant  prosecutes  this  appeal,  assigning  error  as 
follows : 

I.  It  was  error  to  hold  that  the  affidavit  filed  in  the  local  office  by  Thomas  et  al,, 
was  an  adverse  claim  within  the  meaning  and  intent  of  Section  2326,  U.  S.  Revised 
Statutes. 

II.  It  was  error  to  hold  that  the  mere  fact  that  suit  had  been  instituted  based 
upon  the  allegations  made  in  said  affldavft  filed  by  Thomas  et  al.  deprives  the  Land 
Department  of  jurisdiction  to  dismiss  said  affidavit  from  consideration  as  an  adverse 
claim,  when  in  fact  said  affidavit  lacks  every  essential  required  of  au  adverse  claim. 

III.  Error  on  the  part  of  the  Commissioner  in  ignoring  and  flatly  refusing  to  fol- 
low the  statement  of  law  made  by  the  supreme  court  of  the  United  States  in  the 
case  of  Turner  r.  Sawyer,  150  U.  S.,  578,  and  in  proceeding  to  decide  this  matter  in 
disregard  thereof. 

Notwithstanding  the  local  office  and  your  office  seem  to  have  treated 
the  motion  to  dismiss  the  protest  and  adverse  as  though  addressed  to 
both,  yet  no  question  as  to  the  Bullion  adverse,  as  I  understand  it,  is 
raised  by  eitiier  of  the  appeals,  and  the  sole  issue  is  as  to  the  (me  filed 
by  Spratt  et  a/.,  wherein  it  is  alleged  that  the  protestants  own  an 
undivided  half  interest  in  the  Spratt  lode. 

The  statute  referred  to,  so  far  as  applicable  to  the  question  at  issue, 
reads  us  follows: 

Sec.  2326.  Whore  an  adverse  claim  is  filed  during  the  period  of  publication,  it 
shall  be  upon  the  oath  of  the  person  or  persons  making  the  same,  and  shall  show  the 
nature,  boundaries,  and  extent  of  such  adverse  claim,  and  all  proceedings,  except 
the  publication  of  notice  and  making  and  filing  of  the  affidavit  thereof  shall  be 
stayed  until  the  controversy  shall  have  been  settled  or  decided  b;  a  court  of  compe- 
tent jurisdiction,  or  the  adverse  claim  waived.  It  shall  be  the  duty  of  the  adverse 
claimant,  within  thirty  days  after  filing  his  claim,  to  commence  proceedings  in  a 
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court  of  competent  jurisdtctioD,  to  determine  the  question  of  the  right  of  poMesslon, 
and  proaecate  the  same  with  reasonable  diligence  to  final  judgment;  and  a  failure 
to  so  do  shall  be  a  waiver  of  his  adverse  claim. 

Where  an  adverse  claim,  such  as  is  contemplated  hy  the  statute^  is  filed 
and  suit  is  instituted  thereon  in  accordance  with  the  terms  of  section 
2326,  E.  8.,  the  proceedings  upon  the  mineral  application  are  stayed  or 
suspended  during  the  pendency  of  that  suit.  If  the  protest  so  filed 
does  not  present  such  a  claim  as  is  contemplated  by  the  statute,  it 
should  not  be  treated  as  an  adverse,  and  the  fact  that  suit  has  been 
commenced  thereon  in  a  court,  does  not  require  the  Land  Department 
to  recognize  the  claim  as  an  adverse  within  the  meaning  of  the  statute. 

The  Department  does  not  understand  that  a  different  ruling  from 
this  has  heretofore  prevailed;  certainly  not  to  any  considerable  extent. 
Generally  speaking,  the  cases  wherein  the  doctrine  stated  by  your 
ofiQce  has  been  announced,  were  cases  where  proper  adverse  claims 
had  been  filed.  This  is  especially  true  of  the  cases  cited  in  your  office 
decision. 

But  the  contention  here  is  that  the  protest  in  question,  which  simply 
alleges  ownership  by  the  protestants  of  an  undivided  interest  in  the 
lode  claim  applied  for,  is  not  such  an  adverse  claim,  within  the  meaning 
of  the  statute,  as  operated  to  suspend  proceedings  in  the  Department. 
The  abstract  of  title  of  the  Spratt  lode,  filed  with  the  application  for 
patent,  would,  in  the  absence  of  any  showing  to  the  contrary,  seem  to 
show  full  title  in  the  applicant,  EUing;  but  the  protest,  filed  as  an 
adverse,  alleges  a  joint  ownership  of  that  lode  by  the  protestants  and 
Elling, 

and  that  several  of  the  instmrnents  appearing  of  record  In  the  connty  recorder's 
office  of  said  Madison  county,  State  of  Montana,  and  shown  in  part  on  the  abstract 
of  title  hereto  attached,  and  purporting  to  demonstrate  that  Henry  £lling  is  the 
sole  owner  of  the  said  Spratt  lode  mining  claim,  are  wrong,  and  willfdl  misrepre- 
sentations, and  are  of  no  force  or  effect. 

If  Elling  be  not  the  sole  owner,  it  follows  that  he  is  not  entitled  to 
patent  in  his  individual  name. 

The  Department  has  heretofore  held  that  ^< a  co-owner  objecting  to 
the  issue  of  a  patent  must  protect  his  rights  under  the  form  of  pro- 
cedure provided  for  an  adverse  claimant."  (Lucy  B.  Hnssey  Lode,  5 
L.  D.,  93;  Grampian  Lode,  1  id.,  544;  Monitor  Lode,  18  id.,  358);  but 
it  is  now  insisted  that  this  rule  of  the  Department  has  been  reversed 
by  the  supreme  court  in  Turner  v.  Sawyer  (150  XJ.  8.,  578).  This  was 
an  action  brought  by  Sawyer — a  co-owner — against  Turner  et  a2.,  to 
have  Turner  declared  the  trustee  of  Sawyer  of  an  interest  in  the  "Wal- 
lace Lode,"  which  had  been  patented  to  Turner.  The  interest  of 
Sawyer  grew  out  of  proceedings  somewhat  similar  to  those  in  the  case 
at  bar,  so  far  as  action  was  had  under  Sec.  2324.  On  page  586,  the 
court  say: 

It  is  contended,  however,  that  Sawyer  is  precluded  from  maintaining  this  hill  hy 
the  fact  that  he  filed  no  adverse  claim  to  the  lode  in  question  under  Rev.  Stat.,  2325, 
2670— VOL  25 32  • 
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Tbis  section  declarM  that  ''if  no  adrene  claim  shall  have  been  filed  with  the 
register  and  receiver  of  the  proper  land  office  at  the  expiration  of  the  sixty  days  of 
publication^'  of  notice  of  application  for  patent,  "it  shall  be  assumed  that  the 
applicant  is  entitled  to  a  patent,  upon  the  payment  to  the  proper  officer  of  five  dol- 
lars per  acre,  and  that  no  adverse  claim  exists;  and  thereafter  no  objection  from 
third  parties  to  the  issuance  of  a  patent  shall  be  heard,  except  it  be  shown  that  the 
applicant  has  failed  to  comply  with  the  terms  of  this  chapter."  By  2326,  "where 
an  adverse  claim  is  filed  during  the  period  of  publication,  it  shall  be  upon  oath  of 
the  i^erson  or  persons  making  the  same,  and  shall  show  the  nature,  boundariee,  and 
extent  of  such  adverse  claim,''  etc.  In  this  case  there  was  no  conflict  between  dif- 
ferent locators  of  the  same  land,  and  no  contest  with  regard  to  boundariee  or  extent 
of  claim,  such  as  seems  to  be  contemplated  in  these  provisions.  Turner  did  not 
claim  a  prior  location  of  the  same  lode,  and  made  no  objection  to  the  boundaries  or 
extent  of  Sawyer's  claim,  but  asserted  that  he  had  acquired  Sawyer's  title  by  legal 
proceedings.  The  propriety  of  such  claim  was  not  a  question  which  seems  to  have 
been  contemplated  in  requiring  the  "adversing"  of  hostile  claims. 

It  is  clearly  apparent  that  the  court  has  here  announced  a  doctrine 
that  is  the  reverse  of  that  heretofore  held  by  the  Department.  The 
ruling  of  the  court  is  binding  upon  and  must  become  the  ruling  of  the 
Department. 

It  follows,  therefore,  that  the  protest  in  question  is  not  such  a  one  as 
can  be  recognized  as  an  adverse  claim  necessitating  the  institution  of 
proceedings  thereon,  in  a  court  of  competent  jurisdiction.  It  is  the 
duty  of  the  Land  Department,  excepting  in  controversies  referred  to 
the  courts  by  the  statute,  to  determine  before  issuance  of  patent  whether 
the  applicant  is  entitled  thereto,  and  the  fact  that  such  controversies 
may  be  litigated  in  the  courts  after  issuance  of  patent  does  not  relieve 
the  Department  of  its  duty  in  the  premises.  Where  the  matter  has 
already  been  decided  by  a  court  of  competent  jurisdiction  the  question 
may  arise  whether  such  a  decision  is  conclusive  upon  the  Department, 
but  without  deciding  tbat  question  it  seems  clear  that  where  the  dis- 
pute does  not  involve  the  character  of  the  land,  or  the  qualifications  of 
the  eutryman,  or  his  compliance  with  the  law  under  which  title  is 
sought,  the  Department  may  properly  accept  and  follow  the  judgment 
of  a  court  of  competent  jurisdiction,  determining  as  between  contend- 
ing parties  their  respective  rights  to,  and  interests  in,  the  land  in  con- 
troversy. The  Department  is  not  required  to  await  the  bringing  of 
suit,  because  it  is  not  so  provided  in  the  statute  and  because  there  is 
no  obligation  upon  either  party  to  invoke  the  jurisdiction  of  a  court  as 
there  is  in  the  instance  of  an  adverse  claim.  Here  suit  has  been  insti- 
tuted in  the  local  court  for  the  purpose  of  settling  the  question  of  joint 
ownership.  Jurisdiction  of  the  subject  matter  may  exist  even  though 
not  recognized  by  sections  2325  and  2326.  The  Land  Department  may 
therefore  well  await  the  result  of  that  suit  before  giving  further  con- 
aiderfttion  to  the  protest. 

The  said  Grampian  Lode,  Lucy  B.  Hussey  Lode,  Monitor  Lode  and 
all  other  cases  in  conflict  herewith  are  therefore  overruled. 


DECISIONS  RELATING  TO  THE  PUBLIC  LANDS.      499 


LABATHB  V.  BOBOBDS. 

Motion  for  reyiew  of  departmental  decision  of  September  3,  1897, 
25  L,  D.,  207,  denied  by  Secretary  liliss,  December  13, 1897. 


JUBISDICnON-SUPERVISORT  AUTHORITT. 

UiaoN  Paoifio  B.  B.  Go.  et  al.  v.  Stewart  et  al. 

The  Land  Department  may  on  its  own  motion,  for  the  protection  of  apparent 
equities,  and  after  due  notice  to  all  partiee,  reopen  an  adjudicated  oaee  for 
farther  consideration,  where  the  land  involved  appears  vacant  on  the  records. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  December 
(W.  V.  D.)  13j  1897.  (F.  W.  0.) 

I  am  in  receipt  of  your  office  letter  '*P^  of  November  19, 1897,  call- 
ing attention  to  departmental  decision  of  April  12, 1892  (not  reported), 
in  the  matter  of  the  case  of  the  Gentral  Branch  of  the  Union  Pacific 
Bailroad  Company  and  Arnold  Parli  t?«  John  B.  Stewart,  Mathew  H. 
Wymore  and  The  St.  Joseph  and  Denver  City  Bailway  Company, 
involving  the  £.  ^  of  the  N£.  i  of  Sec.  33,  T.  1  N.,  B.  11  £.,  Lincoln 
land  district,  Nebraska. 

This  tract,  it  appears,  is  within  the  limits  of  the  grant  made  by  the 
act  of  July  2, 1864  (13  Stat.,  356),  for  the  Central  Branch  of  the  Union 
Pacific  Bailroad,  as  shown  by  the  map  of  definite  location  filed  on 
March  6, 1866.  It  is  also  within  the  limits  of  the  grant  made  by  the 
act  of  July  23, 1866  (14  Stat.,  210),  for  the  St.  Joseph  and  Denver  City 
Bailway  Company,  as  shown  by  the  map  of  definite  location  filed 
March  28,  1870. 

The  case  as  before  considered  by  this  Department  arose  upon  the 
offer  of  proof  by  John  B.  Stewart  upon  his  homestead  entry  made 
August  6, 1887,  covering  this  land. 

Mathew  H.  Wymore  had,  on  September  16, 1887,  tendered  a  home- 
stead application  for  this  tract,  which  was  rejected  by  the  local  officers; 
from  which  action  he  duly  appealed. 

On  February  21, 1888,  Arnold  Parli,  claiming  to  have  purchased  the 
land  from  the  Central  Branch  of  the  Union  Pacific  Bailroad  Company, 
applied  to  purchase  the  tract  under  the  provisions  of  section  five  of 
the  act  of  March  3, 1887  (24  Stat.,  656). 

Upon  the  consideration  of  the  claims  of  the  several  parties  and  the 
grantee  companies,  your  office  decision  of  November  20, 1890,  rejected 
the  claim  of  the  Central  Branch  of  the  Union  Pacific  Bailroad  Com- 
pany, held  the  entry  by  Stewart  for  cancellation,  rejected  the  appli- 
cations of  Wymore  and  Parli,  and  held  that  the  tract  inured  to  the 
St.  Joseph  and  Denver  City  Bailway  Company  under  its  grant.  From 
said  decivsion  the  Central  Branch  of  the  Union  Pacific  Bailroad  Com- 
pany, Parli,  Stewart  and  Wymore  all  appealed  to  this  Department. 
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The  record  as  presented  shows  that  one  Samuel  Snooks  made  home- 
stead entry  of  this  tract  on  January  16, 1865,  which  entry  was  canceled 
on  October  23, 1866. 

At  the  time  of  the  consideration  of  this  case  before  by  the  Depairt- 
ment,  to  wit,  April  12, 1892,  it  was  the  accepted  rule  of  adjustment 
that  the  condition  of  the  land  at  the  date  of  definite  location  alone 
determined  the  company's  rights  under  its  grant,  without  regard  to 
its  condition  at  the  date  of  the  passage  of  the  act  making  the  grant; 
so  that  your  office  decision  was  affirmed  because  the  tract  in  question 
appeared  to  have  been  free  from  claim  at  the  date  of  the  filing  of  the 
map  of  definite  location  by  the  St.  Joseph  and  Denver  City  Railway 
Company.  It  was  noted,  however,  that  on  February  16, 1885,  Parli 
purchased  this  tract  from  the  Central  Branch  of  the  Union  Pacific 
Railroad  Company,  believing  the  tract  to  be  covered  by  said  grant. 
This  was  two  years  before  the  tender  of  the  homestead  applications  by 
Stewart  or  Wymore,  and  it  was  therefore  held  that: 

Parli,  if  a  citizen  of  the  United  States,  or  if  his  intention  had  been  declared  to 
become  a  citizen,  would  be  in  a  position  to  be  entitled  to  purchase  the  tract  under 
said  section  5,  were  it  not  for  the  fact  that  at  the  time  of  his  application  to  purchase, 
the  Government  did  not  own  the  tract,  in  fact  it  has  had  no  title  thereto  since  March 
28,  1S70,  when  the  line  of  St.  Joseph  and  Denver  City  Railroad  was  definitely 
located. 

Your  letter  of  November  19, 1897,  calls  attention  to. the  decision  of 
the  supreme  coart  in  the  case  of  Bardon  v.  Northern  Pacific  Railroad 
Company  (145  U.  S.,  535),  decided  May  16,  1892,  subsequent  to  the 
decision  of  the  Department  in  the  case  under  consideration,  in  which 
it  was  held : 

The  grant  is  of  alternate  sections  of  public  land,  and  by  public  land,  as  it  has  long 
been  settled,  is  meant  such  land  as  is  open  to  sale  or  other  disposition  under  general 
laws.  All  land,  to  which  any  claims  or  rights  of  others  have  attached,  do  not  faU 
within  the  designation  of  public  land.  The  statute  also  says  that  whenever,  prior 
to  the  definite  location  of  the  route  of  the  road,  and  of  course  prior  to  the  grant 
made,  any  of  the  lands  which  would  otherwise  fall  within  it  have  been  granted,  sold, 
reserved,  occupied  by  homestead  settlers,  or  pre-empted  or  otherwise  disposed  of, 
other  lauds  are  to  be  selected  in  lieu  thereof  under  the  direction  of  the  Secretary  of 
the  Interior.  There  would  therefore  be  no  question  that  the  pre-emption  entry  by 
the  heirs  of  Robinson,  the  payment  of  the  sums  due  to  the  government  having  been 
made,  as  the  law  allowed,  by  them  after  his  death,  took  the  land  from  the  operation 
of  the  subsequent  grant  to  the  Northern  Pacific  Railroad  Company,  if  the  pre-emption 
entry  had  not  been  subsequently  canceled.  But  such  cancellation  had  not  been 
made  when  the  act  of  Congress  granting  land  to  the  Northern  Pacific  Railroad  Com- 
pany was  passed;  it  was  made  more  than  a  year  afterwards.  As  the  land  pre-empted 
then  stood  on  the  records  of  the  I^aud  Department,  it  was  severed  from  the  mass  of 
the  public  lands,  and  the  subsequent  cancellation  of  the  pre-emption  entry  did  not 
restore  it  to  the  public  domaiu  so  as  to  bring  it  under  the  operation  of  previous  leg- 
islation, which  applied  at  the  time  to  land  then  public.  The  cancellation  only 
brought  it  within  the  category  of  public  land  in  reference  to  future  legislation. 
This,  as  we  think,  has  long  been  the  settled  doctrine  of  this  court. 

Said  letter  states  that  the  ease  under  consideration  has  been  duly 
closed  and  that  no  action  has  been  taken  by  any  of  the  parties  in  interest 
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looking  to  the  re-opening  of  the  same,  but  as  several  i)arties,  strangers 
to  the  recoi(l,have  inquired  of  your  ofilice  as  to  the  status  of  said  tract, 
which  now  appe<ars  vacant  upon  the  records,  in  view  of  Parli's  equities 
you  request  such  instructions  as  the  Department  "may  deem  suitable 
to  the  occasion." 

It  would  appear^  in  view  of  the  decision  of  the  court  referred  to,  that 
the  tract  in  (juestion  was  excepted  from  the  grant  for  the  St.  Joseph 
and  Denver  City  Kailway  Company,  and  so  far  as  the  record  before  me 
shows  there  would  appear  now  to  be  no  objection  to  allowing  the  appli- 
cation to  purchase  made  by  Parli.  The  parties  are  none  of  them,  how- 
ever, before  the  Department,  and  in  order  that  the  matter  may  be  duly 
presented  and  all  parties  be  given  an  opportunity  to  make  a  showing 
in  support  of  their  claimed  interests,  you  are  instructed  to  re-transmit 
the  record  in  this  case  with  such  recommendation  thereon  as  you  deem 
proper  in  view  of  the  decision  referred  to,  and  that  all  parties  be  duly 
notified  thereof  and  advised  that  the  case  will  await  action  by  the 
Department  for  a  period  of  sixty  days,  during  which  time  they  njay 
make  any  showing  desired.  At  the  expiration  of  that  time  the  matter 
will  be  taken  up  for  re-adjudication,  in  the  light  of  the  decision  of  the 
court,  under  the  provisions  of  the  act  of  March  3, 1887,  supra. 


Northern  Pacific  E.  E.  Oo. 

Application  for  the  suspension  of  action  looking  to  the  disposal  of 
lauds  listed  and  selected  on  account  of  the  Northern  Pacific  grant,  east 
of  the  terminus  established  by  the  departmental  decision  of  April  27, 
1896,  23  L,  D.,  204,  denied  by  Secretary  Bliss,  December  13, 1897. 


timbtib  cft.tit1ie  kntuy- equitabt.e  action— adverse  cliaim. 

Milne  v,  Thompson. 

Failure  to  submit  final  proof  on  a  tiiiiher  culture  entry,  within  the  statutory  period, 
is  no  bar  to  the  equitable  confirmation  of  the  entry,  if  the  delay  is  satisfactorily 
explained ;  and  such  right  is  not  defeated  by  an  intervening  contest  based  only 
on  the  default  of  the  eutryman  in  the  matter  of  making  final  proof. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  December 
(W.  V.  D.)  13, 1897.  (0.  J.  G.) 

On  December  21, 1881,  Andrew  Thompson  made  timber  culture  entry 
for  the  N  W.  i  of  Sec.  22,  T.  112  N.,  E.  67  W.,  Huron  land  district,  South 
Dakota. 

On  July  2,  1895,  Una  H.  Milne  filed  an  affidavit  of  contest  against 
Thompson,  alleging  that  he  had  failed  to  submit  final  proof  within 
thirteen  years  from  the  date  of  his  entry.  On  the  following  day 
Thompson  was  personally  served  with  notice  that  a  hearing  would  be 
had  September  5, 1895. 
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On  September  3,  1895,  Tboiupson  offered  his  final  proof  which  was 
rejected  by  the  local  officers  because  a  contc^st  was  pending  and  the 
proof  was  made  before  the  hearing  was  had. 

On  September  30, 1895,  the  hearing  having  been  had  at  the  appointed 
time  with  both  parties  present,  the  local  officers  rendered  decision  in 
which  they  recommended  the  cancellation  of  Thompson's  entry  for  fail 
ore  to  snbmit  final  proof  within  thirteen  years  as  alleged. 

On  October  4, 1895,  Thompson  appealed  &om  the  rejection  by  the 
local  officers  of  his  final  proof,  and  on  November  5, 1895,  from  their 
decision  recommending  the  cancellation  of  his  entry. 

On  April  2, 1896,  your  office,  in  passing  upon  both  appeals,  affirmed  the 
action  of  the  local  officers  as  to  the  rejection  of  Thompson's  final  proof, 
but  reversed  their  action  as  to  the  cancellation  of  his  entry.  The  con- 
testant has  now  appealed  from  your  said  office  decision  to  this  Depart- 
ment. 

Your  office  found  that  Thompson  had  not  offered  his  final  proof  within 
thirteen  years  from  the  date  of  his  entry,  but  held  that  under  the  deci- 
sion in  the  case  of  Pattin  v.  Smith  (21  L.  D.,  315)  he  had  not  thereby 
forfeited  his  right  to  the  land.    The  syllabus  of  that  case  is  as  follows: 

A  oharge  of  fail  are  to  snbmit  final  proof  under  a  timber  culture  entry  within  the 
statutory  life  of  the  entry,  must  fail  where  it  appears  that  under  the  extension  of 
time  authorized  by  the  act  of  May  20, 1876|  the  entryman  is  not  in  default. 

It  appears  that  Thompson  made  applications  during  the  years  of 
1884, 1885, 1886  and  1887,  for  extension  of  time,  alleging  compliance 
with  law  in  the  matters  of  planting  and  cultivation  but  that  by  reason 
of  destruction  by  drouth,  hail  and  prairie  dogs  he  was  unable  to  secure 
the  growth  of  the  required  number  of  trees.  It  does  not  appear  whether 
these  applications  were  allowed  or  rejected.  It  was  the  opinion  of  your 
office,  however,  that  as  they  were  placed  on  record  by  the  local  officers, 
and  as  the  record  does  not  show  that  they  were  refused,  it  will  be  pre- 
sumed that  they  were  allowed.  Hence  your  office  held  that  the  four 
years  of  extension  allowed  would  give  Thompson,  under  the  case  cited, 
until  December  1898,  to  make  his  final  proof. 

The  first  section  of  the  act  of  May  20, 1876,  (19  2Stat.,  54)  provided 
that — 

The  time  allowed  by  this  act  in  which  to  plant  the  trees  and  make  final  proof  shall 
be  extended  the  same  number  of  years  as  the  trees  planted  on  said  claim  were 
destroyed  in  the  manner  specified  in  this  section. 

It  is  thus  seen  that  the  above  act  provided  for  an  extension  of  time 
within  which  to  make  final  proof  as  well  as  to  replant  the  trees.  As 
Smith's  entry,  in  the  case  cited  by  your  oflice,  was  made  in  the  year 
1875,  he  was  entitled  to  the  provision  of  said  act.  But  the  act  of  June 
14,  1878,  (20  Stat.,  113),  under  which  Thompson  made  his  entry  and 
which  repealed  all  acts  and  parts  of  acts  in  conflict  therewith,  contains 
no  provision  for  an  extension  of  time  beyond  the  statutory  period 
within  which  to  submit  final  proof.    Hence  the  case  cited  is  not  appli- 
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cable  to  the  one  now  under  consideration.  This  conclusion  is  in  har- 
mony with  the  decision  in  the  case  of  Morris  Collar  (13  L.  D.,  339)  and 
other  cases,  wherein  it  was  held  (syllabus) — 

The  timber  cnltnre  act  does  not  contemplate  an  extension  of  the  statutory  pariod 
within  which  final  proof  is  required  but  proof  8ubmitt«d  after  the  expiration  of  said 
period,  either  under  the  act  of  1878,  or  the  commutation  clause  of  section  1,  act  of 
March  3,  1891,  will  receive  due  consideration. 

Section  2457  of  the  Eevised  Statutes  defines  the  circumstances  under 
which  entries  may  be  submitted  to  the  board  of  equitable  adjudication, 
as  follows: 

Where  the  law  has  been  substantially  complied  with,  and  the  error  or  irregularity 
arose  from  ignorance,  accident,  or  mistake,  which  is  satisfactorily  explained;  and 
where  the  rights  of  no  other  claimant  or  pre-emptor  are  prejudiced,  or  where  there 
is  no  adverse  claim. 

See  also  Eule  33  of  circular  of  April  10,  1890,  (10  L.  D.,  503). 

Thus  failure  to  submit  final  proof  within  the  statutory  period  is  no 
bar  to  the  equitable  confirmation  of  a  timber  culture  entry  where  the 
delay  is  satisfactorily  explained;  and  this  notwithstanding  an  inter- 
vening contest  alleging  only  such  failure.  Timpson  v.  Longnecker 
(22  L,  D.,  59). 

Thompson's  final  proof  shows  that  he  complied  in  good  faith  with  the 
terms  of  the  timber  culture  law,  and  any  failure  to  secure  the  requisite 
growth  of  trees  was  due  to  their  destruction  by  drouth,  hail  and  prai- 
rie dogs,  as  previously  set  out  herein.  The  contest  affidavit  contains 
no  allegation  of  bad  faith  in  the  matters  of  planting  and  cultivation, 
it  being  directed  solely  to  Thompson's  failure  to  ofifer  his  final  proof 
within  thirteen  years;  information  which  was  already  a  matter  of  rec- 
ord in  the  local  office.  In  explanation  of  his  said  failure  Thompson 
states  that  he  construed  the  several  extensions  granted  him  to  have 
the  effect  of  extending  his  time  beyond  the  thirteen  years;  that  he 
was  never  notified  that  the  time  for  making  his  final  proof  had  expired; 
and  that  immediately  upon  ascertaining  the  fact  he  offered  his  said 
proof,  which  was  rejected  only  because  of  the  pending  contest. 

From  the  fact  that  Thompson  applied  for  extensions  of  time,  thereby 
evidencing  a  purpose  to  meet  the  requirements  of  the  timber  culture 
law,  taken  in  connection  with  his  statements  as  above  set  out,  it  is 
deemed  that  his  failure  to  submit  final  proof  within  the  statutory 
period  has  been  satisfactorily  explained. 

The  conclusion  reached  herein  is  in  harmony  with  the  opinions 
expressed  in  the  desert  land  cases  of  Phillips  v.  Almy  (17  L.  D.,  255), 
and  Thompson  v.  Bartholet  (18  L.  D.,  96). 

Your  said  office  decision,  as  herein  modified,  is  accordingly  affirmed, 
the  contest  dismissed,  and  the  proof  if  otherwise  satisfactory  will  be 
accepted  and  the  case  referred  to  the  board  of  equitable  ac^udication. 
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SWAYZB  V.  SUPRBNANT. 

Petition  for  re-review  in  tlie  case  above  entitled  denied  by  Secretary 
BUss,  December  13,  1897.    See  24  L.  D.,  337  5  id.,  580. 


OKLAHOMA  LANDS -QUA  LIFICATIOXS  OF  SETTLER. 

Atkinson  et  al.  v.  Sykes. 

The  prohibitive  provisionB  in  the  act  of  March  3,  1893,  with  respect  to  the  Cherokee 
strip,  were  enacted  at  a  time  when  the  similar  provisions  in  the  act  of  March  2, 
1889,  were  liberally  construed  by  the  Department,  and  when  the  question  of 
"advantage  gained''  by  presence  in  the  Territory  during  the  prohibited  period 
was  regarded  as  a  proper  one  for  consideration  in  determining  the  qnalificatioiia 
of  a  settler  in  Oklahoma. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  December 
(W.  V.  D.)  16y  1897.  (G.  O.  R.) 

This  is  a  petition  for  re-review,  filed  by  Jamin  W.  Smith,  and  involves 
the  NW.  4  of  Sec.  12,  T.  11  N.,  R.  3  W.,  Oklahoma  laud  district, 
Oklahoma. 

The  facts  are  fiilly  stated  in  the  decision  of  the  Department,  dated 
March  24, 1897  (352  L.  and  R.,  101),  and  need  not  here  be  repeated.  In 
tliat  decision  the  land  was  awarded  to  William  H.  Atkinson,  and  direc- 
tions were  given  that  the  entry  thereof,  made  by  Benjamin  G.  Sykes, 
be  canceled,  because  he  had  entered  the  Territory  during  the  prohibited 
period;  it  was  further  found  that  Atkinson  was  the  prior  settler  on  the 
land;  that  while  he  had  entered  another  tract,  his  mistake  was  the 
result  of  misinformation  given  him  by  Sykes,  and  he  was  allowed  to 
amend  his  entry  in  accordance  with  his  application  therefor. 

A  motion  for  review  of  said  decision  was  denied  August  21,  1897 
(25  L.  D.,  143).  That  motion  while  alleging  ten  errors,  practically 
raised  but  two  questions,  namely: 

1.  That  it  was  error  not  to  have  held  Atkinson  disqualified,  because 
of  his  presence  in  the  Territory  during  part  of  the  prohibited  period* 

2.  That  it  was  error  not  to  have  awarded  the  preference  right  to 
Smith. 

These  questions  were  considered  in  the  decision  on  review. 

This  petition  for  re-review,  for  the  second  time,  and  under  sundry 
heads,  raises  the  question  of  Atkinson's  qualifications. 

In  this  connection,  the  present  petition  contains  a  statement  which 
is  erroneous  and  misleading.    It  is  said: — 

In  section  14  of  the  act  of  March  2, 1889,  is  contained  a  sooner  clause  regarding  the 
Cherokee  Strip.  In  section  13  of  the  same  act  is  the  same  provision  concerning  the 
Oklahon[ia  country,  p  to  about  1894  the  clause  in  section  13  was  strictly  construed 
by  the  Department  of  the  Interior.  In  1893,  March  3,  the  provisions  in  sections  13 
and  14  were  re-enacted  in  reference  to  the  Cherokee  Strip.    If  the  construction  pnt 
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Qpon  the  "sooner"  clanse  in  section  13  by  the  Honorable  Secretary  was  incorrect, 
why  did  Congress  re-enaot  the  claase  in  the  Strip  bill  without  an  effort  to  make  the 
intent  of  Congress  clear f  The  fact  that  Congress  did  not  change  the  language  in 
any  way,  but  re-enacted,  in  the  exact  language,  the  provision  time  and  again  con- 
strned  by  the  Department,  demonstrates  that  the  Secretary's  interpretation  was 
correct. 

As  a  matter  of  fact,  the  decisions  of  the  Department  upon  the 
"sooner''  question,  commencing  with  that  in  the  case  of  Kingfisher  v. 
Wood  et  al.j  rendered  December  1,  1890  (11  L.  D.,  330),  down  to  Octo- 
ber 17, 1893,  when  decision  was  rendered  in  the  case  of  Turner  v.  Cart- 
wright  (17  L.  D.,  414),  were  exactly  the  reverse  of  what  the  petitioner 
states  them  to  to  have  been;  that  is,  they  made  the  disqualification 
resulting  from  presence  in  the  territory  during  the  prohibited  period 
dei>end  upon  the  obtaining  of  an  advantage  which  would,  if  recog- 
nized, destroy  the  equality  in  opportunity  contemplated  by  the  law. 

Commencing  with  the  case  of  Turner  t?.  Cartwright  {aupra)^  a  stricter 
construction  ot  the  ^^  sooner''  clause  of  the  act  prevailed,  until,  in  the 
case  of  Onrnutt  v.  Jones  (21  L.  D.,  40),  the  Department*  went  back  to 
the  more  liberal  rulings  of  Mr.  Secretary  Noble. 

It  will  be  seen  that  the  statements  of  the  petitioner  are  not  sustained 
by  reference  to  past  departmental  decisions.  It  was  while  a  liberal 
construction  was  given  to  the  "sooner"  clause — from  October  1, 1890, 
to  October  17, 1893 — ^that  Congress,  on  March  3, 1893,  re-enacted,  in  its 
legislation  relating  to  the  Cherokee  Strip,  the  provisions  of  sections  13 
and  14  of  the  act  of  March  2,  1889;  hence  the  argument  of  petitioner 
regarding  the  alleged  tacit  endorsement  of  departmental  rulings  by 
Congress,  is  against  his  position,  and  not  in  his  favor. 

The  testimony  as  to  Atkinson's  qualifications  was  discussed  in  the 
original  decision;  the  facts  were  iuUy  given,  and  cases  cited,  showing 
that  he  was  not  disqualified. 

The  petition  further  contends  that  the  departmental  decisions  here- 
tofore rendered  have  been  erroneous  in  not  finding  that  Sykes  was  the 
first  settler. 

It  has  been  held  from  the  first  that  Sykes  entered  the  Territory  in 
advance  of  the  opening,  and  thereby  gained  an  advantage  over  others. 
It  makes,  therefore,  no  difference  whether  he  was  the  first  settler  or 
not — although  even  that  finding  has  been  against  him. 

The  petition  is  denied;  and  is  herewith  returned  for  the  files  of  your 
office. 


MTNEKAIi  L.ANT>-.SECOND  HEAlirNG— CTEirnOBABI. 

Town  of  Aldkidgb  v.  CEAia. 

A  determination  that  a  tract  of  land  is  mineral  in  character  will  not  prevent  a  snb- 
sequent  hearing,  inyolving  the  same  question  where  a  change  in  the  character 
of  the  land  is  alleged,  but  the  showing  in  such  a  case  must  be  dear  and  con- 
yincing  to  warrant  such  a  hearing. 
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A  general  charge  that,  an  entry  is  not  made  for  the  benefit  of  the  entryman  will  not 
joBtify  a  hearing,  if  the  facts  on  which  such  allegation  rests  are  not  specifically 
set  forth,  and  the  sources  of  information  disclosed. 

The  fifcot  that  a  party  litigant  pays  the  expenses  of  a  witness,  and  for  the  loss  of 
his  time  in  attending  the  trial,  does  not  necessarily  indicate  frand  or  moral 
turpitude. 

The  Department  will  not  interfere  with  the  exercise  of  the  Commissioner's  disere- 
tion,  in  refnsing  to  order  a  hearing,  unless  there  is  such  an  abase  of  discretion 
as  would  work  an  injustice,  or  an  inequitable  denial  of  a  legal  right. 

Secretary  Bliss  to  the  Oommissioner  of  the  General  Land  Office^  December 
(W.  V.  D.)  16^  1897.  (H.  G.) 

Edward  HoweU,  P.  Dongberty  and  others,  inbabttants  of  the  town 
of  Aldridge,  in  the  State  of  Montana,  i>etition  for  tbe  writ  of  certiorari 
to  direct  yonr  office  to  transmit  tlie  papers  and  tbe  record  in  tbe  above 
entitled  case  to  this  Department,  as  upon  appeal. 

Tbis  petition  discloses  tbe  existence  of  tbe  following  facts  appearing 
of  record  in  your  office : 

Tbe  official  plat  of  survey  of  townsbip  8  soutb,  range  7  east,  in  tbe 
Bozeman,  Montana,  laud  district,  was  filed  in  tbe  local  office  in  April, 
1894. 

On  October  11, 1894,  Jane  Craig  made  coal  declaratory  statement 
^o.  400,  in  sucb  local  office,  for  tbe  S.  ^  of  tbe  SW.  ^  of  Sec.  36,  in 
said  townsbip  8  south,  range  7  east,  and  thereafter,  on  October  11, 
1895,  she  was  permitted  to  make  coal  entry  (No.  59)  covering  said 
tract. 

Thereupon,  the  State  of  Montana,  by  its  Atttomey-General,  protested 
against  tbe  issuing  of  a  patent  therefor,  in  substance  alleging  that  the 
tract,  in  common  with  tbe  other  lands  embraced  in  said  said  section  36, 
was  granted  to  tbe  State  by  the  enabling  act,  under  which  Montana 
was  admitted  into  the  Union ;  that  tbe  land  was  more  valuable  for  agri- 
cultural and  townsite  purposes,  than  for  the  purposes  of  mining  coal 
therefrom ;  that  coal  could  not  be  mined,  worked  or  obtained  therefrom 
at  any  profit,  and  that  coal  did  not  exist  in  sufficient  quantities  to  add 
to  the  value  of  the  tract,  or  to  justify  the  expenditure  of  money  for  its 
exploration ;  that  tbe  entryman  had  not,  either  personally  or  by  her 
agents,  expended  any  money  in  working  or  exploiting  the  land  for  coal 
or  mineral,  and  that  she  had  not  at  the  time  of  making  her  declaratory 
statement  found  any  mineral  thereon,  or  opened  any  vein  of  coal;  and 
that  at  the  time  of  tbe  admission  of  tbe  State  into  the  Union  tbe 
existence  of  coal  on  any  portion  of  said  land,  sufficient  to  justify  tbe 
expenditure  of  money  in  working  tbe  same  for  coal,  was  not  known. 

A  hearing  was  ordered  by  your  office  upon  tbis  protest,  and  was  bad 
before  the  local  office.  Upon  consideration  of  the  testimony  submitted 
thereat,  the  local  office  found  in  favor  of  tbe  claimant,  Jane  Craig,  and, 
on  July  3, 1896,  your  office  affirmed  this  decision  and  dismissed  the  con- 
test, subject  to  the  right  of  appeal.    No  appeal  was  taken  by  tbe  State 


DECISIONS   RELATING    TO   THE    PUBLIC    LANDS  507 

of  Montana,  and  your  office,  on  March  6, 1897,  announced  that  Bucli 
decision  had  become  final,  and  the  coal  entry  of  Jane  Craig  was  approved 
for  patent. 

The  affidavits,  filed  in  March  and  April,  1897,  embody  the  grounds  of 
protest,  and  set  forth  the  following  facts,  substantially: 

The  town  of  Aldridge  is  unincorporated.  With  the  exception  of  seven 
buildings,  it  is  situate  ou  the  tract  entered  as  coal  land  by  Jane  Craig, 
contains  one  hundred  and  eighty  buildings,  one  hundred  and  sixty- 
seven  of  which  are  occupied  as  dwellings  and  the  others  for  business 
purposes,  and  has  a  population  of  about  five  hundred.  At  the  time  of 
the  coal  entry,  two  hundred  employes  of  a  coal  company,  operating  on 
an  a^oining  section,  and  their  families  were  living  in  such  town.  At 
the  time  of  the  entry,  on  October  11,  1895,  the  character  of  the  land 
had  wholly  changed  and  then  had  no  value  for  coal,  but  was  valuable 
only  for  townsite  purposes.  Efforts  had  been  made  to  obtain  coal  in 
sufficient  quantities  to  warrant  the  continued  development  of  the  mines 
on  the  tract,  but  were  abandoned  prior  to  entry.  Jane  Craig  did  not 
enter  the  land  for  her  own  benefit,  bnt  for  the  use  and  benefit  of  others, 
who  furnished  the  money  for  the  payment  of  the  lands  and  to  defend 
the  contest  between  her  and  the  State  of  Montana.  Immediately  after 
the  contest  was  closed,  the  entryman  parted  with  her  title  to  the  tract 
to  those  who  had  paid  for  the  land  and  defended  the  contest,  having 
theretofore  executed  and  delivered  to  such  parties  a  bond  for  a  deed. 
Other  affidavits  are  to  the  effect  that  the  alleged  grantees  of  Mrs.  Craig 
had  promised  one  party  a  life  lease  for  a  portion  of  lands  on  the  tract 
and  certain  privileges  as  compensation  for  his  services  as  a  witness  in 
the  contest. 

On  May  22, 1697,  your  office  refused  to  order  a  hearing  on  said  pro- 
test, and,  on  July  28,  1897,  overruled  a  motion  for  review  of  said 
decision. 

On  August  25, 1897,  the  protestants  filed  their  appeal  to  this  Depart- 
ment, and  on  October  11, 1897,  your  office  rejected  and  returned  said 
appeal,  and  declined  to  transmit  the  same,  and  it  is  from  this  action  of 
your  office  that  the  protestants  seek  relief  by  their  petition  for  the  writ 
of  certiorari. 

As  to  the  character  of  the  land,  it  is  manifest  that  the  contest,  between 
the  State  of  Montana  and  Jane  Craig,  settled  that  question,  and  deter- 
mined conclusively  that  the  lands  were  valuable  for  coal  mining  at  the 
time  of  the  entry  and  up  to  the  date  of  the  hearing.  The  land  was 
found  to  contain  a  sufficient  quantity  of  merchantable  coal  to  except  it 
from  the  terms  of  the  grant  of  section  36  in  each  township  for  school 
purposes,  under  the  provisions  of  the  granting  act,  which  excepts  min- 
eral  lands  from  the  grant,  and  the  State  has  submitted  to  this  decision 
by  its  failure  to  appeal  from  the  decision  of  your  office  within  the  tinie 
limited  therefor,  has  made  no  attempt  to  insist  further  upon  its  rights 
to  the  land,  and  has  evidently  acquiesced  in  such  decision. 
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Wliile  tlie  character  of  the  land  as  a  present  fact  is  the  question  to 
be  determined  where  it  is  involved,  and  a  determination  at  one  time 
does  not  necessarily  preclade  a  subsequent  inquiry  as  to  the  character 
of  the  tract  where  a  change  in  that  respect  is  alleged,  the  proof  must 
be  clear  and  convincing  in  order  to  secure  a  further  hearing.  (Bam- 
stetter  r.  Central  Pacific  R.  R.  Co.  et  aU^  21  L.  D.,  464;  Stinchfield  v. 
Pierce,  19  L.  D.,  12.)  It  api)ears  that  the  nature  and  extent  of  the 
coal  de|>osits  on  the  tract  up  to  the  time  of  entry  and  payment  for  the 
land,  and  up  to  the  time  of  the  hearing,  were  once  adjudicated  in  favor 
of  the  one  making  the  entry,  and  ought  not  now  to  be  disturbed,  par- 
ticularly when  it  is  attempted  to  obtain  a  hearing  mainly  upon  the 
abandonment  of  the  land  for  coal  mining  purposes  prior  to  the  entry. 
That  matter  has  been  settled,  and  although  the  parties  now  attempting 
to  assert  'their  rights  as  townsite  claimants  were  not  parties  to  that 
controversy,  yet  one  ground  of  the  protest  of  their  State  was  that  the 
land  was  ^^more  valuable  for  agricultural  and  townsite  purposes  than 
for  the  purposes  of  mining  and  taking  coal  therefrom,"  and  these  mat- 
ters were  directly  adjudicated  in  the  hearing  between  the  State  and 
the  coal  entryman. 

As  to  the  change  in  the  character  of  the  land,  since  the  entry,  bat 
little  reliance  is  placed  upon  that  contention.  In  the  proceeding  at  bar 
it  appears  about  thirteen  months  have  elapsed  since  the  hearing  of  the 
contest  between  the  State  of  Montana  and  Jane  Craig.  The  reliance 
of  the  protestants  is  mainly  upon  the  fact  that  the  land  had  been 
abandoned  as  coal  lands  before  the  entry  and  prior  to  the  hearing,  and 
but  little  stress  is  laid  upon  the  period  since  the  entry,  as  the  condi- 
tions have  not  changed  during  that  time. 

One  allegation  of  the  aflidavits  of  protest  is  that  the  land  was  entered 
for  the  benefit  of  others  than  the  entryman. 

Such  a  question  was  not  raised  in  the  protest  of  the  State  of  Mon- 
tana, but  evidence  was  submitted  by  the  State  on  that  point,  and  error 
was  predicated  on  the  finding  of  the  local  office  adverse  to  the  State 
thereon.  On  appeal,  your  office  fully  considered  that  question  as  a 
ground  of  protest,  and  decided  it  in  favor  of  the  claimant,  and  Irom 
that  decision  there  has  been  no  appeal.  It  will  be  considered  as  a 
matter  in  dispute  finally  adjudicated  and  passed  upon,  and  not  to  be 
re-opened,  on  the  showing  made  in  the  aflidavits  filed  by  the  protestants. 

The  allegations  of  the  affidavits  are  indefinite  and  vague,  are  broadly 
mnde  in  general  language,  and  do  not  specifically  state  the  facts  or 
Indicate  the  sources  of  the  information  or  knowledge  of  the  affiants. 
It  is  charged  that  a  mercantile  firm  or  company  furnished  the  means  to 
))ay  for  the  land  and  to  defend  the  contest,  and  that  such  firm  procured 
a  bond  for  a  deed  of  the  tract,  and  after  the  contest  was  closed  obtained 
a  deed  therefor. 

Whether  these  instruments  were  secretly  executed  and  delivered  or 
appear  of  record  is  not  shown.    The  bare  allegations  that  such  instru- 
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inent8  were  executed  and  that  the  entry  was  made  for  the  benefit  of 
another  are  not  safficient,  for  naked  conclusions  of  fact,  however  suffi- 
cient and  proper  in  ordinary  pleadings,  can  not  be  considered  as  evi- 
dence. Affidavits  are  well  termed  the  lowest  grade  of  proof,  and  to 
entitle  them  to  weight  as  evidence  they  should  set  forth  facts  specific- 
ally. Mere  general  statements,  which  involve  questions  of  law  as  well 
as  of  fact,  are  insufficient.  The  office  of  an  affidavit  is  to  disclose  evi- 
dence from  which  conclusions  of  fact  may  be  drawn,  and  not  to  state 
conclusions  of  fact.    (1  Encyc.  P.  &  Pr.,  322,  Note  4.) 

The  statements  of  one  of  the  witnesses  at  the  contest  that  he 
received  a  life  lease  of  a  parcel  of  the  tract  in  dispute,  and  certain 
privileges  by  way  of  business  thereon,  are  not  entitled  to  much  weight. 
Such  facts  do  not  warrant  the  inference  that  his  testimony  at  the  hear- 
ing was  false. 

In  the  absence  of  a  law  or  binding  rule  to  secure  the  compulsory 
attendance  of  witnesses  in  land  contests,  parties  litigant  are  often  com- 
pelled to  provide  means  for  the  payment  of  the  expenses  and  loss  of  time 
of  their  witnesses,  and  such  action  does  not  necessarily  indicate  fraud 
nor  moral  turpitude. 

Owing  to  the  prior  adjudication  of  the  character  of  the  land,  and  the 
looseness  and  indefinite  character  of  the  charges  of  fraud  and  collusion 
on  the  part  of  the  entryman  and  others,  it  appears  that  an  appeal  would 
but  result  in  the  affirmance  of  your  office  decision  dismissing  the  con- 
test A  writ  of  certiorari  will  not  issue  where  the  petitioner  fails  to 
show  that  the  decision  complained  of  is  erroneous  and  did  not  render 
substantial  justice  in  the  premises.  (Spurlock  et  al.  v.  Crane,  24  L.  D., 
570.)  It  is  not  a  writ  of  right,  but  lies  in  the  discretion  of  the  Secretary 
of  the  Interior,  and  issues  when  an  affirmative  showing  is  made  of  injus- 
tice in  the  decision  below.  (Adams  et  al.  v.  Northern  Pacific  B.  li.  Go.^ 
23  L,  D.,  529.) 

But  in  no  case  will  the  Department  interfere  with  the  discretion  of 
your  office  in  refusing  to  order  a  hearing,  unless  there  is  such  an  abuse 
of  discretion  as  would  work  an  injustice,  or  an  inequitable  denial  of  a 
legal  right.  (Town  of  Amargo  v.  Vorhang,  20  L.  D.,  359;  Wilder  v. 
Parker,  11  L.  D.,  273.) 

Such  an  abuse  of  discretion  does  not  appear.  The  allegations  as  to 
the  character  of  the  lands  involved,  and  of  the  speculative  character  of 
the  entry,  are  not  a  new  showing,  having  been  adjudicated  in  a  former 
hearing;  some  of  the  charges  are  generally  and  loosely  made;  and  as  a 
whole  they  are  insufficient  to  warrant  further  investigation  as  to  the 
vali<lity  of  the  entry. 

The  writ  of  certiorari  is  denied  and  the  petition  is  dismissed. 


510  DECISIONS  RELATING  TO  THE   PUBLIC  LAHD& 

APPLICATION  FOB  SUBVET-ISLAND-NAVIOABLaS  STBBASC 

William  A.  Babbon. 

Ad  islanJ,  noi  above  high  water  mark,  bnt  subject  to  orerflow,  and  sitnated  in  a 
navigable  river,  is  not  subject  to  survey  and  disposal  ae  land  belonging  to  the 
United  States,  for  the  proprietorship  of  the  shores  and  beds  of  navigable  rivers 
below  high  water  mark,  within  the  UmitB  of  the  States^  belongs  to  them  by 
their  inherent  sovereignty. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  December 
(W.  V.  D.)  16, 1897.  (0.  W.  P.) 

On  Jane  19,  1897,  yon  sabmltted  the  application  of  William  A. 
BarroD,  of  Miller  connty,  Missouri,  for  the  survey  of  an  island, 
described  as  being  in  the  Osage  Kiver,  in  sections  20  and  29,  township 
40  north,  range  14  west,  State  of  Missouri. 

It  is  shown  by  the  affidavits  accompanying  said  application  that  the 
island  cont^ains  about  thirty  or  thirty-five  acres  of  land;  that  the  width 
of  the  channel  between  the  island  and  the  main  shore  is  from  two 
hundred  to  three  hundred  feet,  and  the  depth  thereof  at  ordinary 
stages  of  the  water  is  about  three  to  eight  feet;  that  the  island  is  not 
above  high  water  mark,  and  is  subject  to  overflow,  ^^but  not  until  the 
low  bottoms  on  either  side  of  the  channels  are  overflowed,"  and  the 
laud  fit  for  agricultural  purposes;  that  the  configuration  of  either 
shore  of  the  main  land  has  changed,  ^Hhe  south  shore  of  the  island 
somewhat  by  widening  it,  but  the  north  shore  has  not  changed,"  since 
the  original  survey  of  the  water  front  on  the  main  land;  that  the 
improvements  on  the  island  are  as  follows:  '^From  12  to  15  acres  in 
cultivation,  has  been  fenced  and  a  log  cabin  was  erected  thereon. 
Fence  now  removed."  That  said  improvements  were  made  by  Burrell 
Burris,  Jr.,  in  1884  or  1885,  who  built  the  cabin  and  farmed  the  land; 
also  by  George  Graham  before  said  Burris,  and  the  total  value  thereof 
is  about  $100. 

Notice  of  the  application  for  survey  appears  to  have  been  served  upon 
Boyd  S.  Miller  and  Thomas  J.  Neal  as  owners  of  the  lands  on  the  shores 
opposite  the  island,  who  appear  to  have  acknowledged  the  service  of 
notice.* 

From  the  affidavits  filed  by  applicant  after  the  filing  of  the  applica- 
tion, it  would  seem  that  the  ishuul  existed  at  the  time  of  the  survey  of 
the  township,  and  that  the  river  wherein  the  land  is  situated  is  naviga- 
ble, but  no  island  is  shown  upon  the  official  plat  of  the  survey  of  said 
township,  made  in  the  year  1820-1821,  in  the  locality  represented  on  the 
diagram  submitted  by  the  applicant. 

No  protest  appears  to  have  been  filed  against  said  application,  either 
by  the  State  of  Missouri  or  by  the  riparian  owners.  You  recommend 
that  the  application  be  disallowed. 

Tlie  survey  applied  lor  can  only  be  ordered  when  it  clearly  appears 
that  the  laud  belongs  to  the  United  States;  otherwise  the  Department 
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has  no  jnrisdictioii,  and  therefore  no  power  to  direct  a  survey.  L.  F. 
Scott,  14  L.  D.,  433. 

It  appearing  from  the  affidavits  which  accompany  the  application 
that  the  island  is  not  above  high  water  mark  and  is  subject  to  overflow, 
and  that  the  river  is  navigable,  the  island  is  not  subject  to  survey  and 
disposal  as  land  belonging  to  the  United  States,  as  it  is  well  settled 
that  the  proprietorship  of  the  shores  and  beds  of  navigable  rivers  below 
high  water  mark  within  the  limits  of  the  States  belongs  to  the  States 
by  their  inherent  sovereignty. 

It  is  said  in  Packer  v.  Bird,  137  U.  S.,  661, 669: 

The  coarts  of  the  Uoited  States  will  constrae  the  grants  of  the  general  goYem- 
ment  without  reference  to  the  rnles  of  construction  adopted  hy  the  States  for  their 
grants ;  but  whatever  incidents  or  rights  attach  to  the  ownership  of  property  con- 
veyed by  the  government  will  be  determined  by  the  States^  subject  to  the  condition 
that  their  rules  do  not  impair  the  efficacy  of  the  grants  or  the  use  and  enjoyment 
of  the  property  by  the  grantee, 

and  the  following  passage  from  the  case  of  Barney  v.  Keokuk,  94  U. 
8.,  324, 338,  is  quoted: 

Whether,  as  rules  of  property,  it  would  now  be  safe  to  change  these  doctrines  where 
they  have  been  applied;  as  before  remarked,  is  for  the  several  States  themselves  to 
determine.  If  they  choose  to  resign  to  the  riparian  proprietor  rights  which  prop- 
erly belong  to  them  in  their  sovereign  capacity,  it  is  not  for  others  to  raise  objec- 
tions. In  our  view  of  the  subject  the  correct  principle  was  laid  down  in  Martin  v, 
Waddell;  16  Pet.,  867 ;  Pollard's  Lessee  v.  Hagan,  3  How.,  212 ;  and  Goodtitle  v.  Kibbe, 
9  How.,  471.  These  cases  related  to  tide  water,  it  is  true;  but  they  enunciate  princi- 
ples which  are  equally  applicable  to  all  navigable  waters.  And  since  this  court,  in 
the  case  of  The  Genesee  Chief,  12  How.,  443,  has  declared  that  the  great  lakes  and 
other  navigable  waters  of  the  country,  above  as  well  as  below  the  flow  of  the  tide, 
are,  in  the  strictest  sense,  entitled  to  the  denomination  of  navigable  waters,  and 
amenable  to  admiralty  jurisdiction,  there  seems  to  be  no  sound  reason  for  adhering 
to  the  old  rule  as  to  the  proprietorship  of  the  beds  and  shores  of  such  waters.  It 
properly  belongs  to  the  States  by  their  inherent  sovereignty,  and  the  United  States 
has  wisely  abstained  from  extending  (if  it  could  extend)  its  survey  and  grants 
beyond  the  limits  of  high  water. 

And  in  the  cases  of  St.  Anthony  Falls  Water  Power  Company  v. 
The  Board  of  Water  Commissioners  of  the  City  of  St.  Paul,  and  The 
Minneapolis  Mill  Company  r.  same,  168  U.  S.,  ,  the  principles  an- 
nounced in  Packer  v.  Bird  and  Barney  v.  Keokuk,  supra,  are  adopted. 

In  view  of  the  above,  your  recommendation  that  the  application  of 
Mr.  Barron  be  disallowed,  is  approved. 


BATLBOAB  GRANT— INI>EMNmr—SPECmCATIONS  OP  liOSS. 

NOETHERN  PACIFIC  E.  E.  Co. 

The  grant  to  the  Northern  Pacific  by  the  act  of  July  2, 1864,  and  the  grant  to  the 
same  company  by  tlte  joint  resolution  of  May  31,  1870,  must  be  adjusted  sepa- 
rately^ a  loss,  therefore,  uuilor  the  latter  grant,  will  not  support  a  selection 
along  the  line  for  which  the  grant  of  1864  was  made. 


512         '     DECISIONS   RELATING  TO   THE   PUBLIC   LANDS. 

Id  the  absence  of  an  ascertained  deficiency  in  the  grant  to  the  Northern  Pacific, 
showing  that  it  could  not  be  satisfied  by  obtaining  all  the  available  lands  in  the 
indemnity  limits,  the  specification  of  losses  in  place,  as  a  condition  to  the  selec- 
tion of  indemnity  will  not  be  waived  by  the  Department. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  December  20^  1897.  (F.  W.  O.) 

With  your  office  letter  of  June  25,  1896^  was  transmitted  for  the 
approval  of  this  Department,  as  the  basis  for  patent,  clear  list  No.  43, 
embracing  lands  selected  within  the  Walla  Walla  land  district,  Wash- 
ington, on  account  of  the  grant  to  the  Northern  Pacific  Railroad  Ck)m- 
pany.  Said  list  contained  selections  ft'om  lands  within  the  indemnity 
limits  opposite  the  x>ortion  of  the  road  between  Wallula  Junction  and 
Spokane  Falls,  or  along  the  main  line  to  aid  in  the  construction  of 
which  a  grant  was  made  by  the  act  of  July  2,  1864,  (13  Stat.,  365). 
Lands  lost  opposite  the  portion  of  the  road  between  Portland,  Oregon, 
and  Tacoma,  Washington,  a  grant  for  which  was  made  by  the  joint 
resolution  of  May  31, 1870,.  (16  Stat.,  378)  were  specified  as  bases  for 
said  selections.  For  this  reason  the  list  was  informally  returned  to 
your  office  with  the  request  that  in  returning  the  list  you  express  an 
opinion  as  to  whether  said  lost  lands  formed  a  proper  basis  for  the 
selections  in  question. 

The  list  is  now  again  before  the  Department  with  your  office  letter  of 
October  5, 1806,  in  which,  after  referring  to  the  decision  of  the  supreme 
court  in  the  case  of  the  St.  Paul  and  Pacific  Railroad  Company  t?. 
Northern  Pacific  Railroad  Company  (139  TJ.  S.,  1)  and  the  decision  of 
this  Department  in  the  case  of  the  Hastings  and  Dakota  Railway 
Company  (19  L.  D.,  30),  you  recommend  that  the  list  be  approved. 

In  the  case  of  Spaulding  v.  Northern  Pacific  R.  U.  Co.  (21  L.  D.,57) 
it  was  held  that  (syllabus) : 

At  Portland,  Oregon,  the  Northern  PaciAc  has  two  grants,  the  first  for  the  line 
eastward,  under  the  act  of  1864,  and  the  second  northward,  nnder  the  joint  resolation 
of  1870,  and  so  far  as  the  limits  of  the  grant  east  of  said  city  overlaps  the  snbse- 
qaent  gnmt,  the  latter  must  fall;  and,  as  the  road  at  such  point  eastward  is 
un constructed,  and  the  grant  therefore  forfeited  by  the  act  of  September  29,  1890, 
the  land^  so  released  from  said  grant  do  not  inure  to  the  latter  grant,  bnt  are  subject 
to  disposal  under  the  provisions  of  said  forfeiture  act. 

The  reasoning  for  this  decision  requires  that  these  two  grants  be 
adjusted  separately,  for  on  no  other  theory  could  it  be  held  that  the 
lands  within  the  overlapping  limits  in  the  neighborhood  of  Portland 
and  opposite  the  unconstructed  i)ortion  of  the  line  to  aid  in  the  construc- 
tion of  which  the  grant  was  made  by  the  act  of  1864,  were  excepted 
from  the  grant  for  the  portion  of  the  road  northward  from  Portland. 
This  being  so,  it  must  be  clear  that  a  loss  along  the  portion  of  the  line 
fiom  Portland  to  Tacoma  would  not  support  an  indemnity  selection 
along  the  line  to  aid  in  the  construction  of  which  the  grant  was  made 
bj'  the  act  of  1804.  It  must  therefore  be  held  that  the  bases  named  do 
not  support  the  selection. 
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Your  office  letter  of  October  5, 1896,  reanbrnitting  the  list,  states: 

It  bas  been  uniformly  settled  by  the  sapreme  court  of  the  United  States  and  your 
ofBce  that  the  designation  of  losses  ^as  a  regulation  intended  to  be  enforced  only 
where  there  was  a  surplus  of  indemnity  lands.  Where,  however  an  ascertained 
deficiency  exists  the  danger  of  duplicating  indemnity  did  not  exist,  and  the  necessity 
for  designating  losses  thereby  terminated. 

In  the  case  of  the  Northern  Pacific  Railroad  Company  this  office  has  ascertained 
that  its  grant  is  over  three  and  one  half  million  acres  deficient,  and  had  further  cer- 
tified that  if  it  secure  every  available  acre  within  its  indemnity  limits  it  could  not 
satisfy  by  three  and  one  half  million  acres  the  losses  which  it  has  experienced  up  to 
the  present  time. 

It  is  then  recommended  that  the  list  be  approved  without  regard  to 
the  sufficiency  or  insufficiency  of  the  particular  losses  specified. 

If  it  were  in  fact  ascertained  that  the  grant  to  the  Northern  Pacific 
Railroad  Company  is  so  deficient  that  it  can  not  be  satisfied  by  obtain- 
ing all  the  available  land  within  the  indemnity  limits,  the  question 
would  arise  whether  there  is  any  necessity  for  the  continued  specifica- 
tion of  losses  of  lands  in  place  as  a  condition  to  the  selection  of 
indemnity  lands.  It  is  clear  that  the  ascertainment  of  such  deficiency 
would  at  least  dispense  with  all  occasion  to  specify  losses  as  a  basis 
for  future  selections  and  that  the  Department  should  issue  an  order  to 
that  effect. 

Has  the  existence  of  such  a  deficiency  been  ascertained  or  established  t 

As  before  shown,  on  October  5,  1896,  your  immediate  predecessor 
stated  that  if  the  railroad  company 

secure  every  available  acre  within  its  indemnity  limits  it  could  not  satisfy  by  three 
and  one  half  million  acres  the  losses  which  it  has  experienced  up  to  the  present 
time. 

Under  date  of  February  23, 1897,  in  answer  to  a  Senate  resolution 
of  the  19th  of  that  month,  it  was  stated  by  your  office  that  in  the  grant 
to  the  Northern  Pacific  Railroad  Company  there  was  "  an  ascertained 
deticiency  in  the  entire  grant  of  over  559,889.99  acres.^ 

May  27, 1897,  The  Department  called  upon  your  office  for  a  statement 
of  the  status  of  this  grant;  inquired  whether  the  statement  made  in 
the  answer  to  the  Senate  resolution  was  correct,  and  if  so,  called  for 
the  data  or  means  of  calculation  whereby  that  result  was  ascertained. 
Your  office  letter  of  November  5, 1897,  in  answer  thereto,  is  now  before 
the  Department,  wherein  it  is  stated  there  is  "  an  approximate  defi- 
ciency in  the  entire  grant  of  530,573  acres.^  This  letter  shows  that 
there  has  been  no  actual  ascertainment  of  the  amount  of  the  deficiency, 
or  that  any  deficiency  exists,  and  that  any  statements  or  certifications 
upon  this  subject  heretofore  made  by  your  office  are  only  estimates 
based,  among  other  things,  upon  an  approximation  of  the  percentage 
of  lands  which  may  hereafter  prove  to  have  been  excepted  from  the 
grant  by  reason  of  their  mineral  character. 

The  statements  of  October  5,  1896,  and  February  23,  1897,  purport 
to  represent  definite  and  certain  ascertainments,  while  the  statement 
1>G70— VOL  2o 33 
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of  November  5, 1897,  is  expressly  said  to  be  an  approximation  based 
npon  certain  assumed  percentages  and  calcolations,  the  aocoracy  of 
which  is  not  susceptible  of  present  demonstration. 

The  fact  that  the  deficiency  was  stated  on  October  5, 1896,  to  be 
3,500,000  acres,  and  on  February  23, 1897,  to  be  559,889  acres,  and  on 
November  5, 1897,  to  be  approximately  530,573  acres,  does  not  harmonize 
with  the  statement  made  in  the  letter  of  October  5, 1896,  that 

Decessarily  the  losses  of  the  company  will  increase  as  time  progresses,  whilst  the 
available  indemnity  wiU  decrease  and  thereby  the  deficiency  already  ascertained 
will  constantly  grow. 

The  confusion  and  uncertainty  in  these  conflicting  statements  pre- 
vent me  from  finding  or  saying  with  any  degree  of  confidence,  or  at  all, 
that  there  is  an  ascertained  or  established  deficiency  in  this  grant. 

It  appearing  that  the  bases  now  assigned  will  not  support  the  selec- 
tions made  in  the  list  now  under  consideration,  and  there  being  no 
ascertainment  of  a  deficiency  in  the  grant,  the  list  is  herewith  returned 
without  my  approval,  and  you  will  advise  the  company  accordingly,  to 
the  end  that  it  may  specify  other  and  sufficient  bases. 


GHARACTEB  OF  LAXD-MUnEBAL  Ain>  AGBICULTUBAL  CLAIMS. 

Wn-soN  V.  Davis. 

A  departmental  determination  that  a  tract  of  land  is  non-mineral  in  character,  based 
principaUy  upon  the  ascertainment  of  the  bonndaries  of  the  tract  in  dispute, 
will  not  preclude  the  land  department  in  a  subsequent  suit,  resting  on  alleged 
discoTeries  made  after  the  hearing  in  the  former  case,  from  considering  anew 
the  question  of  boundaries,  and  rendering  Judgment  as  to  the  character  of  the 
land  in  accordance  with  the  facts  so  disclosed. 

The  fact  that  no  one  is  claiming  a  tract  of  land  under  the  coal  land  law,  that  is 
shown  to  be  principally  yaluable  on  account  of  coal,  will  not  justify  the  Land 
Department  in  the  allowance  of  a  homestead  entry  therefor. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  December  20^  1897.  (E.  B.,  Jr.) 

The  land  involved  in  this  case  is  described  as  the  S  W.  ^  of  the  SE.  ^ 
of  section  13,  T.  31  S.,  R.  65  W.,  Pueblo,  Colorado,  land  district  The 
same  tract  was  involved  in  the  case  of  Davis  v.  Tanner  et  aL  (20  L.  D. 
220).  Davis  then  as. now  claimed  the  land  under  the  homestead  law, 
and  Tanner,  and  the  Victor  Goal  and  Coke  Company  as  transferee  of 
Tanner,  claimed  it  under  the  coal  land  law.  In  that  case  the  Depart- 
ment, acceptinj^  a  plat  of  the  plaintiff  as  correctly  showing  the  bouud- 
aries  of  the  tract  with  reference  to  the  coal  measures  alleged  by  the 
defendants  to  exist  therein,  decided,  supra^  March  19, 1895,  that  it  had 
not  been  shown  that  a  vein  containing  merchantable  coal  in  any  con- 
siderable quantity  entered  the  tract,  and  that  the  same,  although  of 
little  value  for  purposes  of  agriculture,  was  fairly  good  grazing  land. 
Pursuant  to  that  decision,  which  reversed  the  decision  of  your  office. 
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Tanner's  coal  entry  made  December  31,  1889  (declaratory  statement 
filed  Nov.  7, 1888),  was  canceled  as  to  said  tract,  and  Davis'  homestead 
entry  therefor  made  Aagast  15, 1889,  was  allowed  to  remain  intact. 

The  liearing  in  the  case  of  Davis  v.  Tanner  et  aL  was  concluded  in 
June,  1893.  While  that  case  was  pending,  James  Wilson,  on  March 
22j  1892,  filed  a  contest  affidavit  charging  against  Davis  abandonment 
of  said  tract  and  failure  to  reside  upon,  cultivate  and  improve  the  same 
as  required  by  law.  On  September  4, 1895,  Wilson  filed  an  amended 
contest  affidavit  in  which  it  was  further  alleged  that  said  tract  was 
within  the  limits  of  the  incorporated  town  of  Hastings,  Las  Animas 
county,  Colorado,  and  ''actually  settled  upon  and  occupied  for  purpose 
of  trade  and  business  and  not  for  agriculture,"  and  that  since  the  trial 
in  Davis  v.  Tanner  et  al.y  valuable  deposits  of  coal  had  been  discovered 
on  the  land  which  was  on  account  thereof  more  valuable  than  for  agri- 
cultural purposes.  Upon  these  allegations  hearing  was  duly  ordered 
and  had,  the  testimony  being  taken  by  Allen  J.  Beamont,  United  States 
circuit  court  commissioner,  District  of  Colorado,  as  per  stipulation  of 
the  parties,  commencing  February  18tb,  and  ending  February  22, 1896. 
On  March  3, 1897,  the  local  office  rendered  its  decision,  concluding  as 
follows: 

From  a  oarefnl  eoiuideratioa  of  all  the  testimony  submitted,  we  find  that  the  con- 
testant has  faHy  sustained  his  charge  of  abandonment,  and  established  the  coal 
character  of  the  land.  We  are  of  the  opinion  that  claimant  has  wholly  abandoned 
said  tract  for  a  period  of  more  than  six  months  prior  to  the  initiation  of  the  contest 
and  that  the  tract  is  more  valuable  for  its  coal  deposits  than  for  agricultural 
porposes. 

We  therefore  recommend  that  homestead  entry  No.  6061  (6011)  be  canceled. 

On  appeal  by  Davis  your  office  on  June  7, 1897,  reversed  the  decision 
of  the  local  office  holding  that  the  charge  of  abandonment  had  not 
been  sustained,  and  that  it  had  not  been  shown  that  the  tract  was  of 
"such  value  for  coal  contained  as  to  exempt  it  from  homestead  entry.*^ 
Prom  the  decision  of  your  office  Wilson  has  appealed  to  the  Depart- 
ment assigning  several  errors  therein,  only  one  of  which  assignments 
requires  consideration  and  discussion,  viz: 

In  holding  that  the  land  is  not  shown  to  be  more  valuable  for  coal  mining  than  for 
agricultural  pnrposes. 

In  the  case  of  Davis  v.  Tanner  et  al.^  it  was  conceded  by  the  Depart- 
ment that  if  the  boundaries  of  the  land  were  as  contended  for  by  the 
defendants  the  land  was  more  valuable  for  its  coal  than  for  agriculture. 
In  this  connection  it  was  said  in  the  decision  in  that  case: 

The  only  issue  here  is  as  to  the  character  of  the  land,  the  question  as  to  the  good 
flftith  of  the  defendant  having  been  abandoned.  The  determination  of  this  question 
rests  whoUy  upon  the  correctness  of  the  surveys  on  the  ground  that  have  been  sub- 
mitted, because,  if  the  survey  sought  to  be  established  by  the  defendant  be  accepted, 
then  it  is  shown  that  the  ''Davis  forty/'  so-called,  is  most  valuable  for  coal,  while 
if  that  claimed  by  Davis  to  be  correct  is  adopted,  then  it  is  clear  there  is  but  little, 
if  any^  practical  value  in  the  land  for  the  coal  therein. 
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It  is  well  known  generally  in  the  neighboarhood  of  the  tract  in  con- 
troversy, and  conceded  by  Davis  that  extensive  and  very  valuable  coal 
beds  lie  in  the  immediate  vicinity  of  the  tract.  It  was  also  a  matter  of 
common  knowledge  and  established  by  the  testimony  in  the  case  that 
numerous  monuments  of  the  public  survey  in  that  neighbourhood  had 
been  missing  for  several  years,  among  which  were  the  south-west  corner 
of  said  section  13  and  the  quarter  corners  between  said  section  and  sec- 
tions I(  and  24,  respectively,  the  latter  quarter  corner  being  the  south- 
west corner  of  the  land  in  controversy.  At  the  time  of  the  hearing  in 
Davis  V.  Tanner  et  aZ.,  the  last  mentioned  corner  had  not  been  found 
nor  had  the  necessary  steps  then  been  taken  to  establish  it,  nor  were 
they  taken  until  long  afterwards. 

The  said  tract  lies  immediately  adjacent,  on  the  north  and  north- 
west, to  the  town  of  Hastings  above  mentioned.  Upon  the  application 
of  the  mayor  of  Hastings  and  pursuant  to  the  laws  of  Colorado  (Mills 
Annotated  Statutes  of  Colorado,  section  4317)  the  county  surveyor  of 
Las  Animas  county,  said  State,  on  November  11, 1895,  made  the  official 
survey  necessary  to  establish  the  missing  comers  above  specified,  and 
also  established  likewise,  or  discovered,  other  corners  that  had  been 
lost  or  missing  in  the  vicinity.  From  the  corners  thus  established  the 
said  surveyor  at  the  request  of  the  contestant  surveyed  the  boundaries 
and  established  the  other  corners  of  the  said  tract.  Davis  was  present 
in  person  when  these  surveys  were  made.  From  these  recent  surveys 
and  the  testimony  in  the  case  it  clearly  appears  that  at  the  time  of  the 
hearing  about  three  and  one  half  acres  of  the  said  tract  in  the  north- 
west corner  thereof  was  underlaid  by  a  seven  foot  vein  of  coal;  that 
about  two  thirds  of  an  acre  of  this  coal,  which  yielded  seven  thousand 
tons  to  the  acre,  had  been  mined,  commencing  in  1891  and  continuing 
to  the  spring  of  1894,  and  that  more  than  two  acres  of  similar  mer- 
chantable coal  yet  remained  in  that  part  of  the  tract;  and  that  to  a 
reasonable  certainty  the  same  vein  underlies  from  five  to  seven  acres 
additional  of  the  tract  along  the  north  and  east  sides  thereof,  of  which, 
after  making  due  deduction  on  account  of  deteriorated  coal  along  the 
outcrop,  at  least  three  to  four  acres  of  the  vein  is  merchantable  coal. 

It  is  also  shown  that  a  four  foot  vein  of  coal  underlies  a  still  larger 
area  of  this  tract,  at  a  lower  level  than  the  seven  foot  vein.  Mining 
operations  on  this  tract  and  vicinity  have  been  substantially  confined 
to  the  seven  foot  vein.  As  mining  on  that  vein  must  necessarily  be 
more  profitable  it  is  not  to  be  expected  that  any  extensive  mining  will 
be  done  on  the  lower  and  smaller  vein  until  the  former  is  exhausted. 
If  there  be  eliminated  for  the  sake  of  the  argument  in  this  case,  all  con- 
sideration of  coal  within  the  tract  except  that  which  is  clearly  shown 
to  exist  in  the  seven  foot  vein  in  the  north-west  portion  of  the  tract,  it 
must  still  be  held  that  the  tract  is  far  more  valuable  for  its  coal  than 
for  agricultural  purposes.  It  is  practically  conceded  that  the  tract  is 
of  no  appreciable  value  so  far  as  the  raising  of  crops  of  grain,  hay  or 
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vegetables  is  concerned.  No  such  crop  has  been  raised  thereon  by 
Davis  or  any  one  else.  The  land  has  a  very  little  value  for  grazing. 
It  is  in  evidence  and  not  saccessfdlly  controverted  that  for  snch  par- 
X>08e  it  would  not  be  worth  to  exceed  one  dollar  and  twenty<live  cents 
per  acre.  The  royalty  on  the  two  acres  of  coal  remaining  in  the  north- 
west part  of  the  tract  is  shown  to  be  worth  at  least  fourteen  hundred 
dollars. 

Although  not  urged  in  argument  before  the  Department,  it  was  urged 
at  the  hearing  that  the  question  of  the  existence  of  coal  on  this  tract 
was  res  jvdicata  under  the  decision  in  Davis  v.  Tanner  et  al.,  supra. 
The  Department  does  not  accept  this  view  of  the  case.  It  is  well  set- 
tled by  numerous  decisions  in  cases  between  parties  asserting  the  min- 
eral and  agricultural  character  of  public  land,  respectively,  that  a 
departmental  determination  upon  such  subject  is  only  conclusive  up  to 
the  close  of  the  hearing  in  the  particular  case.  Subsequent  explora- 
tion and  development  may  show  that  a  tract  thus  adjudge<l  to  be  agri- 
cultural is  in  fact  mineral  in  character,  and  upon  due  proof  thereof  in 
due  proceedings  the  Department  will  render  a  new  judgment  in  accord- 
ance with  such  fact.  The  same  general  rule  would  apply  as  well  in  a 
case  where  there  was  a  controversy  as  to  the  boundaries  of  the  land 
with  reference  to  the  mineral  deposits  as  in  a  case  where  there  was  no 
such  controversy.  In  the  former  case  the  question  of  boundaries  would 
simply  constitute  an  additional  element  in  the  determination.  It  might 
or  it  might  not  be  the  controlling  element. 

A  determination  of  the  character  of  land  based  chiefly  or  wholly 
upon  the  acceptance  of  certain  boundaries  which  do  not  inclose  the 
mineral  deposits  is  no  more  permanently  conclusive,  in  the  nature  of 
things,  as  to  the  character  of  the  land,  than  a  determination  of  the 
character  of  land  in  a  case  wherein  there  is  no  dispute  concerning 
boundaries.  As  long  as  the  subject  matter  of  the  controversy,  the  land 
itself,  is  within  the  jurisdiction  of  the  land  department  it  has  the  same 
authority  to  determine  anew  the  boundaries  of  a  tract  of  public  land, 
when  the  question  of  boundaries  is  involved  in  the  question  of  the 
known  character  of  the  land  prior  to  the  issue  of  final  certificate,  as  it 
has  to  determine  any  other  question  within  its  jurisdiction.  The  cor- 
rect determination  of  the  boundaries  of  the  tract  in  controversy  is 
essential  to  the  correct  determination  of  its  character  as  public  land, 
and  therefore  to  the  proper  disposal  of  the  land  under  those  laws  only 
which  relate  to  land  of  its  particular  character. 

Much  of  your  office  decision  is  given  to  the  discussion  of  the  alleged 
antagonism  to  Davis  by  the  Victor  Coal  and  Coke  Company,  and  of  its 
alleged  active  interest  in  the  initiation  and  conduct  of  the  contest  by 
Wilson.  As  the  attitude  of  the  company  toward  Davis  could  have  no 
important  bearing  upon  the  only  question  now  under  consideration  by 
the  Department,  viz:  the  character  of  the  land,  and  as  Wilson  has 
waived  his  preference  right  of  entry,  thus  occupying  now  only  the 
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status  of  amicus  curiae  in  the  case,  and  leaving  the  case  between  Davis 
and  the  government  only,  neither  the  alleged  antagonism  nor  the 
alleged  interest  in  the  condact  of  Wilson's  contest  reqoires  any  dis- 
cussion here.  It  is  deemed  proper  to  say,  however,  in  passing,  that  a 
very  carefal  examination  of  the  testimony  fails  to  disclose  any  sab- 
stantial  foundation  for  the  conclusion  reached  In  your  office  decision 
that  the  said  company  or  its  officers  was  or  were,  directly  or  indirectly, 
responsible  for  the  effi>rts  made  by  the  people  of  Hastings  to  rid  them- 
selves of  the  presence  of  Davis.  These  e£forts,  as  the  testimony  shows, 
including  the  statements  of  certain  of  Davis'  own  witnesses,  were 
induced  by  his  persistent  attempts  to  establish  and  conduct  a  saloon 
in  such  manner  and  at  such  point  or  points  in  the  town  of  Hastings 
(one  point  especially  objectionable  being  near  the  public  school  build- 
ing), in  defiance  of  law  and  public  opinion,  as  to  greatly  irritate  the 
people  and  the  authorities  of  the  town,  and  excite  against  him  their 
violent  opposition. 

Notwithstanding,  as  your  office  decision  suggests,  no  one  is  now 
claiming  the  tract  in  controversy  under  the  coal  land  laws,  still  the 
land  department  cannot  ignore  the  fact  that  the  same  being  coal  laud 
is  not  subject  to  disposal  under  the  homestead  law.  It  was  known  to 
Davis  when  he  made  his  homestead  entry  that  Tanner  had  filed  his 
coal  declaratory  statement  for  the  land.  The  coal  outcrops  thereon 
stood  out  boldly  and  prominently,  and  he  probably  knew  of  the  mine 
Tanner  had  already  opened.  He  cannot  now  justly  complain  if  the 
decision  of  the  Department  is  adverse  to  him.  He  has  done  but  very 
little,  as  evidence  of  good  faith,  in  the  way  of  improving  the  land. 

The  decision  of  your  office  is  accordingly  reversed.  The  entry  of 
Davis  will  be  canceled. 


MINING  CLAIM-TOWNSITE  PATENT-KNOWN  liODS. 

Pacific  Slope  Lode  v,  Buttb  Townsitb. 

A  townftite  patent  that  in  terms  provides  that  ''do  title  shall  be  hereby  acquired  to 
any  mine  ....  or  to  any  valid  mining  claim  or  possession  held  nnder  existing 
laws  of  Congrens/'  does  not  divest  the  Department  of  Jnrisdiction  to  subse- 
quently issue  a  patent  for  a  lode  claim  within  the  limits  covored  by  said  townsitb 
patent,  if  at  the  date  of  the  townsite  entry  such  lode  claim  was  known  to  exist. 

The  cases  of  the  Pacific  Slope  Lode,  12  L.  D.,  686,  and  the  Cameron  Lode,  13  L.  D., 
369,  overruled. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  December  20, 1897.  (G.  B.  G.) 

On  February  10, 1897,  Messrs.  Burdett,  Thompson  and  Law  filed  in 
your  office  the  following  communication : 

Washington,  D.  C,  February  lOy  1897. 
Hon.  S.  W.  Lamorkux, 

C<ymmiM\oner  of  the  General  Land  Office, 

Sir:  We  have  tbe  honor  to  call  your  attention  to  the  matter  of  mineral  entry  No. 

819  of  John  C.  C.  Thornton  et  al.,  Helena  land  office,  Montana,  and  to  request  that 

patent  thereon  may  be  speedily  ordered  to  issue. 
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The  said  entry  was  allowed  in  1882  and  is  consequently  about  fifteen  years  old. 
It  has  been  suspended  because  of  conflict  with  the  Butte  townsite  entry ;  but  at  a 
heariuf^  held  in  1889  to  determine  the  question  whether  or  not  the  said  lode  claim 
was  valuable  and  known  to  exist  prior  to  the  occupation  thereof  for  townsite  pur- 
poses, it  was  proved  that  said  lode  was  yaluable,  and  that  it  was  known  to  exist  and 
publicly  worked  for  a  long  time  prior  to  such  occupation. 

Heretofore  the  Honorable  Secretary  of  the  Interior  made  recommendation  to  the 
Attorney  General  of  the  United  States  that  proceedings  be  instituted  for  the  cancel- 
lation of  the  townsite  patent  as  to  the  tract  in  question,  with  a  view  to  the  issue  of 
patent  on  the  Pacific  Slope  lode.  There  is  on  file  with  the  case  a  recent  report  of 
the  Attorney  General  showing  that  no  suit  has  been  brought.  In  view  of  the  prin- 
ciple announced  in  the  case  of  the  South  Star  Lode  (On  Beview)  20  L.  D.,  204^  such 
suit  is  unnecessary. 

We  respectfully  ask,  therefore,  that  the  said  entry  may  be  relieved  firom  suspension 

and  patent  issued  in  accordance  with  the  said  ruling. 

Very  respectfully^ 

BuRDETT,  Thompson  and  Law. 

By  your  office  letter  of  February  23, 1897,  the  attention  of  the  Depart- 
men  t  was  called  to  this  matter,  in  the  following  language  of  description 
and  recommendation: 

I  am  now  in  receipt  of  a  motion  by  resident  counsel  for  the  Pacific  Slope  lode 
claimants,  asking  that  patent  be  issued  for  said  claim  under  the  principle  laid  down 
by  the  Department  in  the  case  of  the  South  Star  Lode,  20  L.  D.,  204. 

Of  course,  if  suit  is  pending  to  vacate  the  Butte  City  townsite  patent  as  to  conflict 
with  said  mining  claim,  fayorable  action  upon  said  motion  would  seem  to  be  pre- 
cluded, if  not  by  law,  at  least  by  the  courtesy  due  the  Department  of  Justice. 

I  regard  the  motion  however  as  being  of  sufiQcient  merit  to  warrant  a  careful  con- 
sideration, under  the  approval  of  the  Department,  provided  no  suit  is  pending. 

In  view  of  the  foregoing,  I  have  the  honor  to  recommend  that  the  Honorable 
Attorney  General  be  requested  to  report  the  present  status  of  the  matter  and  that 
he  be  requested,  should  no  suit  be  pending,  to  direct  a  stay  of  all  action  in  the 
Department  of  Justice,  until  said  motion  shall  have  been  passed  upon  by  the 
Department. 

By  departmental  decision  of  June  25, 1891  (12  L.  D.,  686),  it  was  found 
that  the  Pacific  Slope  lode  claim  was  located  and  duly  recorded  on  May 
28, 1874,  in  book  <<F"  at  page  215  of  the  lode  records  of  the  Summit 
Yalley  mining  district,  Montana;  that  the  townsite  entry  of  the  town- 
site  of  Butte,  Montana,  was  made  July  25,  1876,  and  that  a  patent 
issued  thereon  September  26,  1877;  that  on  April  13, 1882,  the  lode 
claim  entry  was  made,  the  claim  paid  for,  and  the  proprietors  received 
a  receipt  and  certificate  therefor;  that  this  mineral  entry  conflicts  in 
part  with  the  aforesaid  patented  townsite.  It  was  further  found  that 
this  lode  claim  being  based  on  a  record  location  made  prior  to  the  town- 
site  entry,  was  known  to  exist  at  the  date  of  said  townsite  entry. 

On  this  state  of  facts  the  Department  then  said: 

It  is  contended  by  counsel  for  the  mineral  claimants  that  the  Department  has 
jurisdiction  to  issue  a  patent  for  the  lode,  notwithstanding  the  fact  that  a  patent 
has  already  been  issued  covering  the  surface  embraced  in  the  lode  claim,  maintaining 
that  it  is  not  a  question  of  the  issue  of  a  second  patent  for  the  same  land  since  the 
townsite  patent  expressly  carved  out  and  did  not  purport  to  oonvey  the  mineral 
claim. 
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This  contention  U  untenable.  The  gronnd  contended  for  Is  the  same  that  is 
covered  by  the  townsite  patent,  and,  while  the  towusite  may  be  compelled  to  Bor- 
render  portions  of  its  gronnd  because  of  the  prior  right  of  the  Pacific  Slope  lode 
claim,  this  Department  is  not  the  proper  tribunal  in  which  to  seek  that  kind  of 
relief.  The  surface  of  the  gronnd  included  in  the  patent  of  the  townsite  is  described 
by  metes  and  bounds;  no  described  exception  is  found  therein,  and  any  attempt  of 
this  Department  to  issue  a  second  patent  covering  any  part  of  the  surface  described 
in  the  townsite  patent  would  be  without  authority.    (Pikers  Peak  Lode,  10  L.  D.,  200.) 

Since  it  is  shown  both  by  the  evidence  submitted  at  the  hearing  in  this  case  and 
the  records  of  the  county  wherein  the  land  in  question  is  situated,  that  the  existence 
of  the  Pacific  Slope  lode  claim  was  known  when  the  townsite  entry  was  made  and 
patent  issued,  you  will  prepare  a  proper  record  of  all  the  papers  in  the  case  and 
transmit  the  same  to  this  Department  with  a  view  of  their  transmittal  to  the  Attorney- 
General,  in  order  to  have  a  suit  instituted  in  the  pro]>er  court  to  have  declared  vacated 
so  much  of  the  patent  of  the  townsite  of  Butte  aa  includes  the  Pacific  Slope  lode 
claim. 

Said  mineral  entry  will  be  suspended  pending  further  proceedings. 

A  certified  copy  of  the  record  wa-s  transmitted  to  the  Department  by 
your  office  on  July  25, 1891,  and  on  July  30,  1891,  suit  to  vacate  said 
townsite  patent  as  to  conflict  with  said  mining  claim  was  recommended 
to  the  Department  of  Justice.  Correspondence  on  file  shows  that  this 
suit  was  not  instituted,  and  on  March  30,  1897,  the  Department  of 
Justice  was  requested  to  '^take  no  further  action  in  premises  until 
advised  by  this  Department,''  and  your  office  was  so  notified  by  letter 
of  the  First  Assistant  Attorney  of  April  10,  1897. 

1  have  now  your  office  letter  of  August  17, 1897,  laying  the  matter 
before  the  Department  for  instructions. 

At  the  time  the  aforesaid  departmental  decision  of  June  25,  1801, 
was  rendered,  the  view  here  entertained  was  that  the  issuance  of  a 
patent,  which  conveyed  the  surface  of  the  ground,  deprived  this 
Department  of  all  jurisdiction  to  afterwards  patent  any  title  or  interest 
remaining  to  the  government  beneath  the  surface  of  the  land  so 
patented,  unless  such  reserved  interest  was  specially  described  and 
excepted  by  metes  and  bounds;  and  that  this  was  true,  whether  smtli 
remaining  interest  was  reserved  by  statute  from  the  operation  of  the 
patent,  or  in  general  terms  by  the  patent  itself,  or  both.  Under  tliis 
rule  the  remedy  was  in  the  courts :  hence  the  aforesaid  recommendation 
of  a  suit  to  vacate  said  townsite  patent  to  the  extent  of  contiict  with 
the  mineral  location.  This  rule  had  its  chief  support  in  adjudications 
growing  out  of  conflicts  between  placer  and  lode  locations,  it  beinjr 
held  that  a  patent  for  placer  ground,  excepting  in  general  terms  all 
known  lodes  within  the  limits  of  the  surface  ground  covered  by  the 
placer  patent,  terminated  departmental  jurisdiction  as  to  such  known 
lodes. 

In  the  case  of  the  South  Star  Lode  (on  review),  20  L.  D.,  204,  it  was 
held: 

When  it  is  ascertained  by  inquiry  iuBtituted  by  the  Department,  or  determined  by 
a  court  of  competent  jurisdiction,  that  a  lode  claim  exists  within  the  boundaries  of 
the  land  covered  by  a  placer  patent,  and  that  such  lode  claim  was  known  to  exist  at 
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the  date  of  the  application  for  each  patent,  and  was  not  applied  for,  it  must  be  held 
that  the  land  embraced  in  said  lode  ih  reserved  from  the  operation  of  the  conveyance 
by  the  general  terms  of  exception  therein,  and  that  patent  may  issue  therefor,  if  the 
law  has  been  in  other  respects  fully  complied  with. 
The  case  of  the  Pike's  Peak  Lode,  14  L.  D.,47,  overraled.  (Syllabus.) 

This  case  has  been  followed  in  numerous  adjudicated  cases  since, 
and  is  now  the  well  settled  law  of  the  Department. 

There  is  no  difierence  in  principle  between  the  question  decided  in 
the  South  Star  Lode  case  (supra)  and  the  one  here  presented. 

Section  2318  of  the  Eevised  Statutes  provides: 

In  all  cases  lands  valuable  for  minerals  shall  be  reserved  from  sale,  except  as  other- 
wise expressly  directed  by  law. 

And  section  2392,  chapter  eight,  wherein  is  regulated  the  "reserva- 
tion and  sale  of  town-sites  on  the  public  lands,"  provides  that: 

No  title  shall  be  acquired,  under  the  foregoing  provisions  of  this  chapter,  to  any 
mine  of  gold,  silver,  cinnabar  or  copper;  or  to  any  valid  mining-claim  or  possession 
held  under  existing  laws. 

If  this  were  all,  it  might  be  argued  with  force  that  the  issuance  of 
the  patent  for  the  Butte  City  towusite  had  the  effect  of  an  adjudication 
by  this  Department  that  no  mine  of  gold,  silver,  cinnabar  or  copper 
existed  within  the  limits  covered  thereby,  and  that  no  valid  mining 
claim  or  possession  was  held  therein  under  existing  law,  and,  therefore, 
the  legal  title  to  everything  within  the  exterior  limits  of  the  patented 
ground  passed  by  that  instrument,  and  it  would  follow  by  a  well  settled 
rule  of  departmental  construction  that  the  Department  would  be  thereby 
ousted  of  jurisdiction. 

But  the  record  of  the  instrument  itself  has  been  examined,  and  it 
appears  that  the  patent  contains  the  following  reservation,  to  wit: 

No  title  shall  be  hereby  acquired  to  any  mine  of  gold,  silver,  cinnabar  or  copper 
or  to  any  valid  mining  claim  or  possession  held  under  existing  laws  of  Congress. 

This  being  so,  the  argument  in  the  South  Star  Lode  case  {supra) 
applies  with  force  to  the  question  here  presented.  The  law  provided 
that  no  title  should  be  acquired  to  this  lode  claim  under  the  towusite 
laws,  and  the  townsite's  evidence  of  title  excepts  it  therefrom. 

There  remains,  therefore,  a  non-patented  and  patentable  interest  in 
the  government. 

If  it  be  suggested  that  the  right  to  the  use  of  town  lots  will  be  seri- 
ously interfered  with  by  the  recognition  and  patenting  of  mining  inter- 
ests therein,  this  is  answered  by  reference  to  section  2386  of  the  Kevised 
Statutes,  wherein  such  interests  are  distinctly  recognized.  It  is  therein 
provided : 

Where  mineral  veins  are  possessed,  which  possession  is  recognized  by  local  autbor- 
ity,  and  to  the  extent  so  possessed  and  recognized,  the  title  to  town-lots  to  be  acquired 
shall  be  subject  to  such  recognized  possession  and  the  necessary  use  thereof;  but 
nothing  contained  in  this  section  shall  be  so  constraed  as  to  recognize  any  color  of 
title  in  possessors  for  mining  purposes  as  against  the  United  States. 
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The  policy  of  the  government  here  being  formulated  in  distinct  legis- 
lative expression,  nothing  is  left  for  execative  discretion,  except  an  ascer- 
tainment of  the  facts.    That  has  been  done  in  this  case. 

I  have  therefore  to  direct  that  a  patent  issae  to  the  mineral  claimants 
herein,  unless  farther  objection  appears. 

The  cases  of  the  Pacific  Slope  Lode  {supra)  and  the  Cameron  Lode 
(13  L.  D.,  369,)  are  overmled,  in  so  far  as  they  conflict  with  the  views 
herein  expressed. 


BAILBOAD  I<A3n>S— ACT  OF  SEPTEMBEB  89»  1890— HOMEST!KAI>. 

Weidebt  ET  AL.  V.  Kboll. 

An  actual  settler  on  lands  embraced  within  the  forfeiture  act  of  September  29, 189Qy 
at  the  date  of  the  passage  of  said  act,  is  entitled  to  a  preferred  right  of  home- 
stead entry,  and  if  he  dies,  without  having  made  such  entry,  the  right  Burvives 
to  his  widow,  who  was  also  at  such  time  residing  on  said  land. 

Where  the  widow  in  such  case  makes  homestead  entry,  and  thereafter  through  mis- 
take relinquishes  said  entry,  and  purchases  the  land  under  section  3,  of  said  act, 
when  in  fact  not  entitled  to  make  such  purchase,  the  entry  may  be  reinstated 
with  the  right  to  treat  said  purchase  as  a  commutation  thereof  or  perfect  said 
entry  in  the  regular  manner. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
( W.  V.  D.)  December  20^  1897.  (O.  J.  W.) 

The  land  involved  in  this  case  is  the  E.  ^  of  the  SW.  |,  and  the  B.  ^ 
of  lot  1,  and  the  E.  ^  of  lot  2  of  the  N  W.  J  of  Sec.  3,  T.  6  N^  B.  33  E., 
containing  159.31  acres,  in  La  Grande  land  district,  Oregon.  It  was 
granted  to  the  Northern  Pacific  Railroad  Company,  and  was  forfeited 
and  restored  to  the  public  domain  by  the  act  of  September  29, 1890  (26 
Stat,  496). 

On  September  29, 1890,  John  Kroll  (a  native  of  Germany,  who  had 
declared  his  intention  to  become  a  citizen  of  the  United  States  in  the 
district  court  of  the  sixth  judicial  district,  for  Noble  county,  Minnesota, 
on  the  20th  day  of  April,  1874,)  was,  and  for  several  years  previous 
had  been,  an  actual  settler  in  good  faith  on  the  land  aforesaid.  He 
died  at  his  residence  on  said  land,  on  February  27,  1891,  intestate, 
leaving  surviving  him  a  widow,  Mary  Kroll  (or  Krull),  and  four  chil- 
dren, Julia  Weidert,  Anton  Kroll,  Lorenz  Kroll,  and  Marie  Kreigel,  all 
of  full  age,  his  only  heirs  at  law. 

On  March  21, 1891,  Mary  Kroll  (or  Krull),  who  had  resided  with  her 
husband  on  said  land  from  the  time  of  their  settlement  until  his  death, 
and  who  was  therefore  there  September  29, 1890,  made  homestead  entry. 
No.  5100  of  the  same,  alleging  in  her  homestead  affidavit: 

That  I  made  settlement  on  said  tract  on  February  12^  1885,  and  have  resided  on 
said  tract  ever  since,  and  have  made  improvements  thereon,  consisting  of  honBe, 
weU,  and  two  miles  of  fencing,  and  that  the  value  of  the  same  is  $900* 
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On  September  22, 1891,  she  filed  a  relinqaishment  of  her  said  home- 
stead entry,  and  on  the  same  day  she  purchased,  and  made  cash  entry, 
Ko.  4896,  of  the  same  land  under  section  3  of  the  act  of  September 
29, 1890. 

On  May  2, 1892,  Julia  Weidert  (the  wife  of  John  Weidert,  and  the 
youngest  child  of  John  Kroll,  deceased),  on  behalf  of  herself  and  her 
sister  and  brothers,  above  named,  filed  her  affidavit  of  contest  against 
said  cash  entry,  alleging,  in  substance,  that  John  Eroll  made  settle- 
ment upon  the  land  in  1886,  and  resided  thereon  until  the  time  of  his 
death  (February  27, 1891),  and  had  made  valuable  improvements  with 
the  intent  to  purchase  under  a  general  license  from  the  railroad  com- 
pany when  it  should  have  earned  the  lands;  that  affiant  and  three 
others  named  are  the  children  and  heirs  of  said  John  Kroll,  deceased, 
and  are  over  the  age  of  twenty-one  years  and  citizens  of  the  United 
States,  and  entitled  to  purchase  under  the  act  of  September  29, 1890; 
that  Mary  Kroll  never  settled  upon  said  tract,  and  was  never  in  pos- 
session of  the  same  in  any  manner  at  all  on  September  29, 1890,  or  at 
any  time  prior  thereto;  that  she  was  not  entitled  to  make  cash  entry, 
No.  4896,  either  in  her  own  right,  or  as  the  widow  of  John  Kroll, 
deceased;  that  said  entry  is  in  fraud  of  contestants'  rights  as  heirs; 
that,  on  March  21, 1891,  Mary  Kroll,  with  intent  to  defraud  said  heirs, 
made  homestead  entry  of  said  land,  and  thereafter  advertised  to  make 
final  proof  on  September  8, 1891;  that  on  said  day  affiant  appeared 
as  one  of  the  heirs  and  protested  against  the  acceptance  of  said  proof; 
that  thereupon  defendant  relinquished  said  homestead  entry,  and  made 
cash  entry,  No.  4896. 

On  the  charges  as  above  outlined,  contestants  asked  for  a  hearing,  to 
the  end  that  said  cash  entry  be  canceled  and  they  be  allowed  to  pur- 
chase under  the  provisions  of  the  act  of  September  29, 1890. 

By  letter  ("H")  of  September  15, 1892,  your  office  directed  the  local 
officers  to  order  a  hearing.  After  the  hearing,  the  local  officers  recom- 
mended that  the  contest  be  dismissed,  and  that  the  widow's  cash  entry, 
No.  4896,  be  held  intact.  On  February  26, 1894,  your  office  reversed 
said  decision,  and  held  said  entry  for  cancellation.  The  widow  has 
appealed  to  this  Department. 

It  is  proved  that  in  the  year  1885  John  Kroll  and  Mary  Kroll,  his 
wife,  established  their  residence  on  the  land  iu  contest.  They  went 
upon  it  on  the  invitation  of  John  Weidert,  the  husband  of  the  contest- 
ant, Julia  Weidert,  he  then  having  more  land  than  he  could  hold. 
They  remained  upon  the  land  until  February  10, 1888,  when  Weidert 
and  his  wife  asserted  claim  to  it,  whereupon  John  Kroll  took  a  quitclaim 
deed  from  them  to  all  right  they  might  have  in  the  land,  the  consider- 
ation expressed  in  the  deed  being  two  hundred  dollars.  From  that  time 
forward  John  Kroll  and  Mary  continued  to  reside  upon  and  cultivate 
the  land  as  actual  settlers  until  the  death  of  John,  on  February  27, 1891. 
It  appears  that  when  the  old  people  settled  upon  the  land,  they  had 
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between  six  and  seven  hundred  dollars  in  money.  John  Weidert  and 
his  wife  got  two  hundred  dollars  of  it  in  consideration  for  their  quit- 
claim deed,  and  Weidert  borrowed  from  them  four  hundred  and  fifty 
dollars.  John  KroU  was  upwards  of  seventy  years  of  age  and  feeble; 
could  do  no  work  of  any  consequence;  his  wife,  Mary,  was  twelve  years 
younger,  and  in  good  health.  She  attended  to  all  business  and  rented 
out  the  farm ;  she  at  the  date  of  the  hearing  had  exhausted  her  resources, 
except  forty  dollars,  loaned  out. 

There  are  three  classes  of  persons  who  are  protected  by  the  pro- 
visions of  the  forfeiture  act  aforesaid.  The  second  section  confers  a 
preference  right  of  entry  upon  actual  settlers  in  good  faith  on  lands 
covered  by  it,  on  making  claim  under  the  homestead  laws  and  this  act. 
The  third  section  provides  for  qualified  citizens  of  the  United  States, 
who  may  not  be  actual  settlers,  but  who  are  in  possession  of  lands, 
under  deed,  written  contract  with,  or  license  from  the  State  or  corpora- 
tion, claiming  it  under  a  legislative  grant,  or  its  assignees,  executed 
prior  to  January  1, 1888,  or  where  persons  may  have  settled  on  said 
lands  with  the  bona  fide  intent  to  secure  title  thereto  by  purchase  from 
the  State  or  corporation  when  earned  by  compliance  with  the  condi- 
tions or  requirements  of  the  granting  acts  of  Congress.  Thus,  two 
classes  are  entitled  to  purchase  under  the  third  section  of  the  act: 
First,  those  who  are  in  possession,  actual  or  constructive,  under  deed, 
written  contract,  or  license;  and,  second,  settlers  who  settled  with  bona 
fi4e  intent  to  secure  title  from  the  State  or  corporation  to  which  the 
grant  was  made. 

That  your  office  concluded  John  Kroll  belonged  to  one  or  the  other 
of  the  classes  last  named  is  apparent,  but  it  does  not  distin(*tly  appear 
which  one.  If  he  belonged  to  neither,  then  it  follows  that,  without 
regard  to  the  rights  of  Mary  Kroll,  the  widow  of  John  Kroll,  his  heirs 
would  have  no  right  to  purchase  under  said  section.  First,  then,  was 
John  Kroll  in  x)ossession  of  the  land  under  a  deed,  written  contract,  or 
license  from  the  railroad  company,  executed  prior  to  January  1, 1888, 
made  directly  to  him  or  assigned  to  him.  It  is  sufficient  to  say  that 
the  best  evidence  of  such  deed,  written  contract,  or  license,  is  the  instru- 
ment itself,  and  that  parol  evidence  is  not  admissible,  to  show  such 
deed  or  contract,  or  the  contents  thereof,  until  it  is  first  shown  that  it 
is  not  in  the  power  of  the  party  offering  secondary  evidence  to  offer  tlie 
paper  itself.  In  this  case,  the  existence  of  a  license,  the  contents  of  it, 
and  its  assignment  (which  assignment  must  have  been  in  writing  also), 
are  attempted  to  be  shown  by  the  parol  testimony  of  the  husband  of  the 
contestant,  and  without  laying  any  foundation  for  secondary  evidence, 
or  showing  any  effort  made  to  secure  the  paper  itself.  The  administra- 
tor of  John  Kroll  was  acting  in  the  interest  of  the  heirs,  and  adverse 
to  the  right  of  the  widow  to  enter  the  land,  and  was  a  witness  at  the 
hearing,  and  was  neither  asked  to  produce  this  paper  nor  to  state  if  lie 
knew  of  its  existence.    Mary  Kroll  was  a  witness,  nor  is  any  question 
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ftsked  of  her  as  to  the  existence  of  sach  paper  or  any  knowledge  wMch 
she  might  have  of  it. 

A  copy  of  the  qaitclaim  deed,  executed  by  John  Weidert  and  his  wife 
Julia  to  John  Kroll,  is  appended  to  the  record  as  an  exhibit,  and  was 
in  evidence  at  the  hearing.  It  makes  no  reference  to  any  license  or 
contract  with  the  railroad  company;  it  affords  no  snpport  to  the  theory 
that  Kroll  was  in  possession  as  an  assignee  ander  the  railroad  com- 
pany. One  of  the  parties  to  this  transaction  is  dead,  and  can  not  be 
heard,  and  to  allow  the  other  party  to  say  verbally  what  the  character 
of  the  transaction  was,  when  the  law  requires  that  it  should  be  in  writ- 
ing, would  be  a  most  dangerous  precedent,  as  well  as  violative  of  the 
rules  of  evidence.  There  is,  therefore,  no  legal  evidence  in  the  record 
showing  that  John  Kroll  was  in  possession  of  the  land  as  a  transferee 
of  a  license  from  the  railroad  company,  and  therefore  entitled  to  pur- 
chase under  the  third  section  of  the  act  aforesaid. 

But  did  he  belong  to  the  other  class  of  persons  who  might  purchase 
under  this  section  t 

The  testimony  of  Weidert  himself  contradicts  the  theory  that  he 
(Kroll)  did,  and  the  theory  insisted  upon  has  no  sufficient  support  in 
the  record.  On  page  32  of  the  record,  Weidert  says:  "We  almost 
knew  it  (meaning  the  land)  would  fall  back  to  the  government  and 
come  out  forfeited  land."  Referring  to  Kroll,  Weidert  says,  he  felt  con- 
fident it  would  be  government  land  and  he  could  get  it  for  one  dollar 
and  twenty-five  cents  per  acre.  This  is  not  evidence  of  a  bona  fide 
intent  to  purchase  from  the  railroad  company,  but  from  the  govern- 
ment. The  conclusion  reached  is  that  Enroll  was  not  a  settler  with  a 
view  to  obtain  title  to  the  land  from  the  railroad.  -  He  belonged  to 
neither  class  described  in  the  third  section  of  the  act,  and  as  he 
acquired  no  right  under  it,  none  descended  to  his  heirs.  It  must  be 
held,  however,  that  Mary  Kroll  shows  no  right  as  a  purchaser  under 
said  third  section  of  the  act. 

The  fact  that  John  Kroll  lived  for  nearly  six  months  after  the  pas- 
sage of  the  forfeiture  act,  and  took  no  step  to  predicate  a  claim  to  the 
land  as  a  purchaser  from  the  railroad,  is  in  harmony  with  the  theory 
that  he  did  not  make  settlement  with  a  view  to  purchasing  from  the 
railroad  company.  When  the  act  of  September  29, 1890,  took  effect,  it 
operated  to  release  the  land  in  question  from  the  withdrawal  made  for 
the  benefit  of  the  Northern  Pacific  liailroad  Company,  and  to  restore  it 
to  the  public  domain.  At  that  time  Kroll  and  his  wife  were  bona  fide 
settlers  residing  upon  the  land,  and  he  had  a  preference  right  to  enter,, 
but  failing  to  do  so,  the  right  survived  to  his  widow,  and  she  might  so 
enter  it.  She  did,  in  fact,  make  such  entry.  She  is  an  uneducated 
woman.  She  was  sixty  years  old  in  1893.  She  can  not  write  her  name. 
She  was  obliged  to  testify  through  an  interpreter.  In  consequence  of 
a  mistake,  for  which  she  was  not  responsible,  and  by  which  she  should 
not  be  injured,  she  was  induced  on  September  21, 1891,  to  relinquish 
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her  homestead  entry,  and  to  make  cash  entry  by  porchase  nnder  sec- 
tion 3  of  the  act  of  September  29, 1890,  as  hereinbefore  stated.  The 
circumstances  under  which  she  reUnqnished  her  homestead  entry  and 
substituted  an  entry  by  cash  purchase  on  September  21, 1891,  forbid 
that  she  shonid  be  prejudiced  by  said  mistake. 

It  is,  therefore,  directed  that  ber  homestead  entry  of  March  21, 1891, 
be  reinstated,  and  that  she  be  allowed  to  withdraw  her  said  relinquish- 
meut  thereof.  If  within  a  reasouable  time  she  so  elects,  the  cash  entry 
made  by  her  as  aforesaid  may  be  treated  as  a  commutation  of  her  rein- 
stated homestead  entry,  upon  proper  showing  in  that  behalf,  or  in 
default  of  such  election,  the  cash  entry  will  be  canceled,  and  she  will  be 
allowed  to  perfect  her  homestead  in  the  regular  way. 

Your  office  decision  is  hereby  modified,  in  accordance  with  the  fore- 
going directions. 


XNTBT-BIGHT  OF  AMENI>MENT-AI>YX:BSK  CLAIM. 

Cawood  v.  Dumas. 

The  right  of  a  settler  to  amend  his  entry  bo  that  it  shall  correspond  with  his  settle- 
ment, where  hy  mistake  he  has  misdescribed  the  laud,  is  not  defeated  by  an 
intervening  adverse  claim,  if  the  applicant  for  the  right  of  amendment  shows 
priority  of  settlement,  dne  compliance  with  law,  and  does  not  appear  by  any  act 
of  his  own  to  have  misled  the  adverse  claimant. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  Oeneral  Land  Offloey 
( W.  V.  D.)  December  20^  1897.  (E.  B.,  jr.) 

In  the  above  entitled  case  the  Department,  on  May  14, 1806  (22  L.  D., 
585),  held  that  Cawood  conld  not  be  allowed  to  amend  his  homestead 
entry,  made  September  25, 1891,  for  the  NE.  J  of  section  16,  T.  15  N., 
B.  1  E.,  Guthrie,  Oklahoma,  land  district,  so  as  to  take,  in  lieu  of  the 
land  above  described,  the  KE.  \  of  section  22,  same  township  and  range 
(he  having  settled  upon  and  intended  to  enter  the  latter  tract,  the  entry 
of  the  former  having  been  due  solely  to  mistake  in  description),  even 
thongh  he  were  the  prior  settler  on  the  latter  tract,  for  the  reason  that 
the  latter  tract  had  been  entered  on  September  28, 1891,  by  Dumas,  and 
to  allow  the  amendment  would  be  to  unjustly  deprive  Dumas  of  his 
right  to  the  land  in  contro^rersy,  A  motion  by  Cawood  for  review  was 
denied  on  December  23, 1896. 

On  February  6,  1897,  Cawood  filed  a  petition  invoking  the  super- 
visory authority  of  the  Secretary,  wherein  he  nrged  that  the  Depart- 
ment having  conceded  that  he  was  the  prior  settler  on  the  laud  in 
controversy,  and  his  priority  of  settlement  being  also  established  by 
the  evidence,  the  Department  should  have  directed  the  cancellation  of 
Dumas'  entry  and  have  allowed  the  said  amendment.  The  petition 
was  entertained  August  23, 1897,  and  the  entertaining  order  having 
been  complied  with,  the  case  comes  up  again  for  consideration. 
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XTpon  careful  examination  of  the  record  it  is  disclosed  that  the  facts 
stated  in  the  decision  of  May  14, 1896,  supra,  are  substantially  correct, 
except  that  the  tracts  above  described  were  not  opened  to  settlement 
on  April  22,  but  at  noon  of  September  22, 1891,  and  that  Dumas  was 
not  aged  sixty-four  years,  but  about  thirty-three  years,  at  that  time. 
The  age  of  an  elderly  companion  of  his  in  the  race,  one  Franklin,  was 
erroneously  given  for  that  of  Dumas. 

As  the  result  of  the  hearing  between  the  parties  in  February,  1893, 
the  local  office  decided  that  Cawood  was  the  prior  settler  on  the  land  in 
controversy,  and,  in  effect,  that  the  mistake  in  describing  the  land  was 
not  due  to  any  fault  of  his,  and  recommended  the  cancellation  of  Dumas' 
entry  and  that  Cawood  be  allowed  to  amend  his  entry  so  as  to  embrace 
the  tract  actually  settled  upon  by  him.  This  decision  of  the  local  office 
was  affirmed  by  your  office. 

The  decision  of  the  Department  supra^  reversing  your  office  decision, 
assumes  that  the  finding  of  facts,  both  by  your  office  and  the  local  office, 
as  to  the  absence  of  fault  on  Oawood's  part  in  misdescribing  the  land, 
and  as  to  priority  of  settlement  thereon  by  Cawood,  is  correct.  It  is 
proper  to  remark  in  passing,  that  it  is  apparent  upon  the  face  of  the 
record,  that  the  local  officers  who  heard  the  witnesses  testify  were  not 
the  same  local  officers  who  rendered  the  decision  in  the  case,  and,  as 
urged  by  counsel  for  Dumas,  your  office  was  therefore  in  error  in  giving 
any  weight  to  the  local  officers'  decision  on  the  ground  that  they  saw 
and  heard  the  witnesses. 

As  hereinbefore  indicated,  the  testimony  has  been  now  carefully 
examined.  It  convinces  the  Department  both  that  Cawood  was  the 
prior  settler  upon  the  tract  he  claims,  and  that  he  was  not  in  fault  in 
misdescribing  the  same.  Belative  to  the  misdescription,  it  appears 
that  Cawood,  while  hunting  the  corners  of  his  claim,  on  the  day  after 
the  oi>ening,  found  a  witness  tree  on  said  section  15,  near  the  northeast 
corner  of  the  tract  he  had  settled  upon.  One  Smith,  in  whose  com- 
pany Cawood  then  was,  examined  the  markings  on  the  tree  and  told 
Cawood  that  these  markings  showed  his  claim  to  be  the  KE.  ^  of  said 
section  fifteen.  Cawood,  being  himself  an  illiterate  man,  relying  upon 
Smith's  statements,  went  at  once  to  Guthrie  to  make  entry  of  his  claim, 
and,  as  already  indicated,  misdescribed  it  in  his  entry  papers. 

Section  2372  of  the  Eevised  Statutes,  or,  more  accurately,  the  last 
clause  thereof,  is  cited  in  said  decision  as  authority  for  denying  Cawood's 
application  to  amend  his  entry.    The  section  provides  as  follows  : 

In  aU  cases  of  an  entry  hereafter  made,  of  a  tract  of  land  not  intended  to  be  entered, 
by  a  mistake  of  the  tme  numbers  of  the  tract  intended  to  be  entered,  where  the  tract, 
thns  erroneously  entered,  does  not,  in  quantity,  exceed  one  half-section,  and  where  the 
certificate  of  the  original  purchaser  has  not  been  assigned,  or  his  right  in  any  way 
transferred,  the  purchaser,  or,  in  case  of  his  death,  the  lop^al  representatives,  not 
being  assignees  or  transferees,  may,  in  any  case  coming  within  the  provisions  of  this 
seetion,  file  his  own  affidavit,  with  such  additional  evidence  as  can  be  procured, 
showing  the  mistake  of  the  numbers  of  the  tract  intended  to  be  entered,  and  tha^ 
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every  reasonable  preeantion  and  exertion  had  been  need  to  aroid  the  error,  with  the 
register  and  receiver  of  the  land  district  within  which  such  tract  of  land  is  situated, 
who  shall  transmit  the  evidence  sabmitted  to  them  in  each  case,  together  with  their 
written  opinion,  both  as  to  the  existence  of  the  mistake  and  the  credibility  of  each 
person  testifying  thereto,  to  the  Commissioner  of  the  General  Land  Office,  who,  if 
be  be  entirely  satisfied  that  the  mistake  has  been  made,  and  that  every  reasonable 
preeantion  and  exertion  had  been  made  to  avoid  it,  is  authorized  to  change  the  entry, 
and  transfer  the  payment  from  the  tract  erroneonsly  entered,  to  that  intended  to  be 
entered,  if  unsold;  bnt,  if  sold,  to  any  other  tract  liable  to  entry;  bnt  the  oath  of 
the  person  interested  shall  in  no  case  be  deemed  snfficient,  in  the  absence  of  other 
corroborating  testimony,  to  authorize  any  such  change  of  entry;  nor  shall  anything 
herein  contained  affect  the  right  of  third  persons. 

That  statute,  passed  in  1824  (4  Stat.,  31),  and  primarily  applicable 
only  to  cash  entries  of  public  lands,  is  not,  therefore,  in  strictissima 
verba^  applicable  to  the  present  case,  yet,  as  was  said  by  the  Depart- 
ment in  the  timber  cnlture  case  of  Ghristoph  Nitschka  (7  L.  D.,  155), 

the  reason  thereof  may  be  appropriately  applied  to  such  cases,  and  .  .  •  .  a  rule 
similar  to  that  contained  in  section  2372  of  the  Revised  Statutes  relative  to  mistakes, 
may  properly  be  and  should  be  applied  to  timber  culture  cases,  and  not  only  to  tim- 
ber cnlture  cases,  but  to  all  classes  of  claims,  to  which  it  is  not  made  specificaUy 
applicable  by  said  section  of  the  law. 

Gircnlar  instractions  making  a  rale  similar  to  that  of  said  section 
2372  of  general  application  were  issued  January  11, 1889  (8  L.  D.,  187), 
and  are  still  in  force.  Such  rule,  therefore,  instead  of  the  express  pro- 
visions of  section  2372,  is  to  be  applied  to  the  present  case.  In  connec- 
tion therewith  is  also  to  be  applied  the  third  section  of  the  act  of  May 
14, 1880  (21  Stat,  140),  which  reads: 

That  any  settler  who  has  settled,  or  who  shall  hereafter  settle,  on  any  of  the  pub- 
lic lands  of  the  United  States,  whether  snrveyed  or  nnsnrveyed,  with  the  intention 
of  claiming  the  same  under  the  homestead  laws,  shall  be  allowed  the  same  time  to 
file  his  homestead  application  and  perfect  his  original  entry  in  the  United  States 
land  office  as  is  now  allowed  to  settlers  under  the  pre-emption  laws  to  put  their  claims 
on  record,  and  his  right  shall  relate  back  to  the  date  of  settlement,  the  same  as  if  he 
settled  under  the  pre-emption  laws. 

The  purpose  of  the  said  rule  evidently  is  to  enable  one,  who,  notwith- 
standing he  had  used  reasonable  care  to  ascertain  the  true  description 
of  the  tract  he  was  entitled  to  enter,  had  by  mistake  described  another 
tract,  to  change  his  entry  to  the  tract  he  intended  to  enter,  provided 
no  adverse  right  had  in  the  meantime  attached  thereto.  So  long  as 
Cawood,  as  the  prior  settler,  duly  complied  with  the  law,  no  adverse 
right  could  attach  to  the  land.  His  application  to  amend  appears  to 
have  been  made  in  apt  time. 

It  appearing  that  Gawood  did  not  intend  to  enter  the  land  in  section 
fifteen,  and  that  his  mistake  in  the  attempt  to  describe  the  land  he 
claimed  was  excusable,  he  would  have  been  entitled,  had  he  so  elected, 
to  have  had  his  entry  now  of  record  canceled  without  prejudice  to  his 
right  to  make  another  entry.  In  the  absence  of  a  valid  adverse  claim 
to  the  land  in  controversy,  he  would,  upon  such  cancellation,  be  en- 
titled, if  duly  qualified  as  a  homesteader,  to  enter  that  land«    If  he  was 
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entitled,  therefore,  to  make  entry  of  that  land  wlion  he  made  the  mis- 
taken entry,  he  is  still  entitled  to  make  entry  therefor,  unless  he  has 
forfeited  his  right  to  the  land  by  laches,  or  by  some  act  or  representa- 
tion has  so  misled  Dumas  as  to  raise  against  himself  an  estoppel  in 
Dumas'  favor.  If  Gawood  had  mnde  no  entry,  the  only  question  in  this 
case  would  be  (1)  whether  he  was  the  prior  settler  on  the  land,  and,  if 
he  was,  (2)  whether  he  had  complied  with  the  homestead  law  since. 
The  first  question  has  already  been  answered  in  the  affirmative. 

When  Gawood  started  for  Guthrie  on  September  23d,  as  above  stated, 
he  left  his  stake  with  his  flag  thereon,  a  board,  on  which  was  written 
his  name,  driven  in  the  ground,  the  stakes  which  had  supported  his 
temporary  tent,  and  his  foundation  of  poles,  on  the  land  at  the  place 
where  he  made  settlement.  Beturning  to  the  land  September  27, 1891, 
after  making  entry  therefor,  as  he  supposed,  he  at  once  commenced 
making  permanent  improvements  thereon  and  continued  to  reside 
thereon  and  improve  the  same  up  to  the  time  of  the  hearing,  having 
moved  his  family  to  the  claim  in  October,  1891.  At  the  time  of  the 
hearing  he  had  on  the  claim  a  house  of  hewn  logs,  sixteen  by  twenty- 
two  feet,  a  new  house,  not  so  large  as  the  other,  nearly  completed,  about 
thirty  acres  broken  on  which  he  had  already  raised  a  crop,  a  stable, 
corncrib,  and  other  outbuildings — all  valued  at  about  five  hundred 
dollars.  It  would  appear,  therefore,  relative  to  the  second  question, 
that  Gawood  had  fully  complied  with  the  homestead  law  since  his  set- 
tlement. 

It  was  not  necessary  that  Dumas  should  have  had  actual  notice  of 
Gawood's  settlement  when  the  former  attempted  to  make  his  settlement, 
as  seems  to  have  been  the  holding  in  the  decision  denying  the  motion 
for  review  in  this  case,  but  only  that  Gawood's  acts  of  settlement  were 
sufficient  to  have  given  Dumas  notice.  In  the  case  of  Trainor  v.  Stitzel 
(7  L.D.,387),  cited,  it  happened  that  Stitzel  had  actual  notice,  and  the 
case  was  decided  ac«eordhig  to  the  facts  there.  But  it  does  not  follow 
therefrom  that  the  prior  settler  iu  any  case  like  the  one  at  bar,  must 
give  actual  notice  of  his  settlement.  Dumas,  it  appears,  was  absent 
from  the  land  from  September  25, 1891,  until  some  time  in  November 
following.     When  he  returned  he  found  Gawood  on  the  land. 

When  Gawood,  on  October  10, 1891,  discovered  that  he  had  misde- 
scribed  the  land  he  claimed,  he  was  prompt  to  apply  to  amend  his  entry, 
tiling  application  therefor  two  days  afterward.  This  application  was 
far  within  the  time  allowed  him  by  the  third  section  of  the  act  of  May 
14, 1880,  supruy  to  make  entry.  He  did  all  he  could  do  to  rectify  his 
mistake,  and  it  does  not  appear  that  Dumas  was  misled  in  any  way  by 
any  act  or  representation  of  Gawood. 

The  cases  of  Brown  v.  West  (3  L.  D.,  413)  and  Gallicotte  v.  Gear  (24 

L.  D.,  135)  are  directly  iu  point  in  support  of  the  views  herein  expressed. 

It  is  not  deemed  necessary  to  discuss  and  explain  the  inapplicability  of 

most  of  the  numerous  cases  cited  by  counsel  for  Dumas.    It  is  suffi- 
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cient  that  none  of  them  controvert  the  oonclnsion  reached  in  this  case. 
The  cases  that  are  applicable  are  in  Gawood's  favor. 

The  decision  of  May  14,  1896,  supra^  mnst  be  recalled  and  vacated, 
and  the  decision  of  your  office  in  this  case  affirmed ;  and  it  is  so  ordered. 


HoLOOMB  V.  Stats  of  Galifosiila. 

Motion  for  review  of  departmental  decision  of  January  18, 1897  (24 
L.  D.,  26),  denied  by  Acting  Secretary  Byan,  December  20, 1897. 


BAILBOAJD  GBAJST-SETTLEMENT  CLAIM— ACT  OF  JUICE  2d,  1874. 

BiGASEii  «.  St.  Paul,  Minneapolis  and  Manitoba  Et.  Co. 

A  homeatead  settler,  who  by  alienation  of  the  land  has  disqualified  himself  aa  an 
entry  man,  is  not  entitled  to  relief  under  the  act  of  June  22,  1874,  extending  the 
time  for  the  completion  of  certain  railroads  in  Minnesota,  and  protecting  the 
rights  of  settlers  prior  thereto. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  December 
W.  V.  D.)  21^  1897.  (0.  W.  P.) 

Charles  W.  Bigarel  has  appealed  from  the  decision  of  your  office  of 
May  9, 1896,  in  the  case  of  said  Bigarel  against  the  St.  Paal,  Minne- 
apolis  and  Manitoba  Eailway  Company,  rejecting  his  homestead  appli- 
cation for  the  NW.  J  of  Sec.  35,  T.  131  N.,  E.  14  W.,  St.  Cloud  land 
district,  Minnesota. 

The  record  history  of  the  case  is  stated  in  your  office  decision  as  fol- 
lows: Said  tract  is  within  the  twenty  miles  indemnity  limits  common 
to  the  St.  Paul,  Minneapolis  and  Manitoba,  main  line,  and  the  St.  Yin- 
cent  Extension  Eailways.  It  was  selected  for  the  St.  Vincent  grant, 
November  25, 1873,  and  certified  to  the  State  for  said  grant  April  30, 
1874.  But  this  certification  was  revoked  by  the  Secretary  of  the  Inte- 
rior, November  14, 1874. 

On  June  23, 1880,  the  governor  of  Minnesota,  under  the  act  of  the 
legislature  of  the  State,  approved  March  1, 1877  (Special  Laws  of  Min- 
nesota, 1877,  p.  257),  executed  a  deed  of  reconveyance  to  the  United 
States  for  said  laud,  for  the  benefit  of  Charles  W.  Bigarel. 

On  April  3, 1883,  your  office  having  no  knowledge  respecting  the 
reconveyance  of  the  land  for  Bigarel's  benefit,  again  listed  the  land  for 
the  purpose  of  the  railway  grant.  The  listing  was  re-approved  by  the 
Secretary  of  the  Interior  Apiil  3, 1883,  and  patent  was  issued  thereon 
April  23, 1883,  for  the  benefit  of  the  St.  Vincent  Extension  Kailway 
Company,  and  the  same  was  conveyed  by  the  State  to  the  said  company, 
May  9,  .883. 

On  October  16, 1889^  Charles  W.  Bigarel's  application  to  make  home* 
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stead  entry  for  the  said  tract  was  rejected  by  the  local  officers,  because 
of  conflict  wltb  said  company's  claim;  and  he  appealed  to  your  office. 

Accompanying  the  application  of  Bigarel  to  make  homestead  entry 
is  the  evidence  submitted  by  him  to  the  Stiite  Board  in  1879,  in  support 
of  his  application  for  the  relief  aflbrded  by  the  State  law  of  1877,  from 
which  it  appears  that  he  settled  on  the  said  land  in  1873,  and  has  been 
continuously  residing  thereon  from  that  time,  and  your  office  held  that 
Bigarel  is  entitled  to  relief  under  the  act  of  June  22, 1874  (18  Stat,  203), 
providing  for  an  extension  of  time  for  the  completion  of  said  St.  Vin- 
cent Extension  and  other  railway  lines  in  Minnesota,  and  cited  the  cases 
of  Tronnes  v.  St.  Paul,  Minneapolis  and  Manitoba  Eailway  Company 
(18  L.  D.,  201),  and  Ellingson  v.  the  same  (21  L.  D.,  254). 

On  June  6, 1894,  Bigarel's  case  was  examined  by  your  office,  and  it 
appearing  that  the  railway  company  was  not  present  or  represented  at 
the  time,  he  submitted  his  proof  before  the  State  Board,  and  in  order 
that  all  parties  might  be  heard  in  the  matter,  the  local  officers  were 
directed  to  order  a  hearing,  with  notice  to  Bigarel  and  the  railway  com- 
pany of  the  time  and  place  for  the  same,  for  the  purpose  of  ascertaining 
the  precise  condition  of  said  N  W.  J,  Sec.  36,  T.  131  N.,  E.  44  W.,  as  to 
occupancy  and  residence  by  Bigarel  at  and  subsequent  to  said  act 
approved  June  22,  1874. 

A  hearing  was  had,  September  20, 1894,  all  parties  in  interest  being 
present;  and,  upon  the  testimony  taken,  the  local  officers  decided  that 
Bigarel  should  be  allowed  to  enter  the  laud;  from  which  the  company 
appealed  to  your  office* 

The  testimony  shows  that  Bigarel  is  a  citizen  of  the  United  States, 
and  a  qualified  homestead  claimant;  that  he  settled  on  this  land  in 
June,  1873,  and  continued  to  reside  thereon  and  cultivate  a  crop  every 
season  until  1889,  when  he  made  application  to  enter  the  land  under 
the  homestead  law,  and  initiated  the  present  contest. 

It  appearing  that  Bigarel  was  a  settler  on  the  land  June  22, 1874, 
the  date  of  the  act  extending  the  time  for  the  completion  of  the  said 
road  (18  Stat.,  203),  your  office  held  that  his  rights  as  an  actual  settler 
were  saved  and  secured  thereunder,  the  same  as  if  said  laud  had  never 
been  granted  to  aid  in  the  construction  of  said  railroad. 

The  time  within  which  the  said  road  should  have  been  built  under 
the  granting  act,  and  the  extension  of  June  22, 1874,  expired  March  3, 
1870.  The  road  not  having  been  completed,  the  State  of  Minuesota, 
by  act  of  its  legislature,  dated  March  1, 1877,  exteuded  the  time  on 
condition  that  the  company  or  corporation  taking  the  benefits  thereof 
should  not  acquire,  directly  or  indirectly,  any  right,  title,  interest,  claim 
or  demand  in  or  to  any  tract  or  parcel  of  land  within  its  granted  or 
indemnity  limits,  to  which  legal  and  full  title  had  not  been  perfected 
in  said  company  or  its  successors  or  assigns. 

At  the  date  of  this  act,  the  land  in  question  had  not  been  patented 
to  the  State,  and  Bigarel  having  shown  to  the  satisfaction  of  the  State 
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Board  of  ComniisHionerB  that  he  had  been  an  actaal  settler  on  the  land 
since  June^  1873,  the  governor  made  the  deed  of  relinquishment,  in  his 
favor,  as  aforesaid.  But  Bigarel  did  not  make  his  homestead  applica- 
tion for  the  land  until  October,  1889.  In  the  meantime,  it  had  been 
approved  and  patented  to  the  State,  and  by  the  State  to  the  railroad 
company.  And  by  papers  filed  at  the  hearing,  it  is  shown  that  Bigarel 
purchased  the  tract  in  question,  and  the  KE.  i  of  said  Sec.  35,  T.  131 
^.,  K.  44  W.,  from  the  railroad  company,  October  4, 1883,  and  received 
a  deed  for  the  same.  And  on  April  22,  1S92,  he  and  his  wife  trans- 
ferred the  land  by  warranty  deed  to  one  E.  J.  Webber,  who  is  now  in 
possession  of  the  same.    Your  office  held  that 

Bigarel,  by  his  alienation  of  the  land  by  sale  to  Webber,  whatever  right  he  hith- 
erto may  have  had  under  his  homestead  claim,  disqualified  himself  as  a  homestead 
claimant  under  sections  2290  and  2291  of  the  Revised  Statates,  and  forfeited  his 
right  to  relief  under  the  act  of  June  22, 1874;  that  the  sale  to  Webber  being  a  direct 
and  absolute  alienation  of  the  land,  disqualified  him  from  making  the  affidavits 
required  under  the  sections  of  the  Revised  Statutes  referred  to. 

And  his  application  to  make  homestead  entry  for  the  said  NW.  ^  of 
Sec.  35,  T.  131  N,,  E.  44  W.,  was  rejected  by  your  office  decision. 

There  appears  to  be  no  error  in  the  decision  of  your  office. 

By  the  act  of  June  22, 1874,  svpra^  the  time  for  the  completion  of  the 
road  was  extended,  upon  the  following  conditions: 

That  all  rights  of  actual  settlers  and  their  grantees  who  have  heretofore  in  good 
faith  entered  upon  and  actually  resided  on  any  of  said  lands  prior  to  the  passage  of 
this  act,  or  who  otherwise  have  legal  rights  in  any  of  such  lands,  shall  be  saved  and 
secured  to  such  settlers  or  such  other  persons  in  all  respects  the  same  as  if  said 
lands  had  never  been  granted  to  aid  in  the  construction  of  the  said  lines  of  railroad. 

The  deed  to  Webber  is  a  warranty  deed  from  Charles  W.  Bigarel 
and  wife  to  B.  J.  Webber.  In  explanation  of  the  deed,  Bigiirel  testi- 
fied that  he  went  to  Webber  and  told  him  of  the  existence  of  a  mort- 
gage on  the  land  and  of  certain  other  debts;  and  asked  him  to  step  in 
and  help  him  lift  the  indebtedness;  that  Webber  took  the  matter 
under  consideration  and  finally  proposed  that  Bigarel  should  give  him 
(Webber)  a  deed  of  the  land,  and  that  he  (Webber)  and  wife  would 
give  Bigarel  a  contract  to  reconvey  to  him  one  half  the  property  when 
the  indebtedness  was  paid;  that  he  accepted  said  proiK>sal;  conveyed 
the  land  to  Webber  and  received  from  the  latter  a  contract  for  the 
reconveyance  of  one  half  of  the  land  when  the  indebtedness  was  paid; 
that  he  (Bigarel)  went  east  during  the  following  spring,  with  the  inten- 
tion of  raising  money  to  buy  Webber  out;  that  while  there  he  traded 
his  contract  to  one  Thayer,  and  that  Webber  subsequently  bought  the 
contract  from  Thayer  for  little  or  nothing. 

It  thus  appears  from  Bigarel's  own  statement  that  the  absolute  title 
to  the  land  is  now  in  Webber,  as  he  not  only  holds  Bigarel's  deed,  but 
also  the  contract  given  by  him  to  Bigarel.  The  amount  of  the  consid- 
eration passing  from  Webber  to  Thayer  is  of  no  consequence  to  Big- 
arel, for  by  his  own  testimony  he  traded  the  contract  to  Thayer,  and 
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ho  does  not  claim  that  he  tlid  not  receive  valne,  or  that  there  was  any 
collusion  between  Webber  and  Tliayer. 

It  is  held  in  the  case  of  Crawford  v.  Furguson,  10  L.  D.,  274,  that  the 
sale  of  an  undivided  half  interest  of  the  land  covered  by  a  homestead 
entry  prior  to  final  proof  renders  the  homesteader  incompetent  to  per- 
fect his  entry,  and  that  the  defect  can  not  be  cured  by  a  reconveyance 
in  the  presence  of  an  intervening  contest  charging  incompetency. 

The  decision  of  your  office  is  therefore  affirmed. 


PRACTICE— NOTICE— RKV 1  ifi  \V— DESERT  LAND  CONTEST. 

Vbadenburg's  Heirs  et  al.  v.  Oer  et  al. 

(On  Review.) 

A  mere  docket  entry  of  notice  by  registered  letter  is  not  evidence  that  Bervice  of  a 

notice  of  decision  was  in  fact  80  made. 
Evidence  not  newly  discovered  comes  too  late  when  offered  for  the  first  time  on 

motion  for  review. 
A  eontest  against  a  desert  land  entry  on  the  ground  of  non -reclamation  is  premature, 

if  the  entry  in  qnestioD  was  at  one  time  suspended,  and  the  statutory  life  of  the 

entry  has  not  expired  exclnsive  of  the  period  of  suspension. 

Seeretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  December 
(W.  V.  D.)  J21y  1897.  (C.  W.  P.) 

By  letter  of  November  30, 1897,  your  office  transmitted  a  motion  by 
Hiram  L.  Waits,  John  L.  Wasson,  Teresa  Parero,  W.B.Timmons,  and 
James  Herington,  for  review  of  departmental  decision  of  October  12, 
1897,  in  the  case  of  Heirs  of  L.  C.  Vradenburg  et  al,  against  T.  B.  Orr, 
entryman,  and  Emile  Gliauvin,  transferee  (25  L.  D.,  323);  and  on  the 
same  day  you  transmitted  a  separate  motion  for  review  of  said  decision, 
on  the  part  of  Thomas  E.  Taggart.  The  land  involved  is  Sec.  10,  T.  25 
8.,  R.  25  E.,  Visalia  land  district,  California. 

The  motion  for  review,  on  the  part  of  Wnits  and  others,  contains  ten 
specifications  of  error;  but  it  is  unnecessary  to  consider  any  of  these 
specifications  (with  the  exception  of  the  first  and  second  specifications), 
as  no  questions  in  the  case  are  presented  by  them  which  were  not  fully 
considered  by  the  Department  when  the  case  was  decided  upon  the 
merits.  In  such  cases  motions  for  review  are  denied.  Shields  v.  Mc- 
Donald, 18  L.  D.,  478,  and  cases  cited. 

It  is  alleged,  in  substance,  in  the  first  and  second  assignments  of 
error,  that  the  Department  erred  in  not  finding  from  the  official  records, 
to  wit,  a  certified  copy  of  the  entries  on  the  contest  docket  of  the  land 
office  at  Visalia,  which  was  filed  with  their  joint  appeal  from  your  office 
decision  of  April  9, 1897,  that  the  defendant  Orr  was  served  with  due 
notice  of  the  departmental  order  of  January  12,  1891,  revoking  the 
suspension  ordered  by  the  Department  on  September  12,  1877,  by 
registered  letters,  dated  May  22, 1891,  and  August  6, 1891. 
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In  the  cases  cite<l  in  the  decision  complained  of,  it  was  held  that  on 
the  revocation  of  an  order  suspending  a  desert  entry  time  will  not  run 
against  the  entryman  in  the  matter  of  reclamation,  in  the  absence  of 
notice  of  the  revocation  sent  to  him  by  registered  mail,  and  in  the 
decision  of  which  a  review  is  asked  it  is  held  that,  it  not  appearing  ln»ii 
the  record  that  due  notice  of  the  order  of  revocation  was  sent  to  tlit* 
entryman  Orr,  the  contests  of  these  petitioners  were  prematarely 
bronght  and  their  contests  were  dismissed. 

The  docket  entries  of  May  22, 1891,  and  Aogast  6, 1891,  are  as  fol- 
lows: 

''H''  of  April  29,  1891,  decides  in  favor  of  contestant  and  holds  entry  for  cancella- 
tion.   Parties  notified.    May  22,  1891  (C.  L.  B.). 

"H"  of  July  30, 1891,  revokes  the  decision  of  April  29,  1891  ("H"),  holding  entry 
for  cancellation.    Reg.  notice  to  parties,  Aug.  6,  1891  (C.  L.  B.). 

It  will  be  seen  that  the  first  entry  does  not  even  attempt  to  state  how 
the  <<  Parties"  were  notified,  and  although  the  second  entry  states  that 
there  was  *'  Reg.  notice  to  parties,'^  the  mere  docket  entry  of  notice  to 
parties  by  registered  letter  is  not  evidence  of  the  fact.  Bale  18  of 
practice  requires  that 

proof  of  service  by  mail  shall  be  the  affidavit  of  the  person  who  mailed  the  notice 
attached  to  the  post  office  receipt  for  the  registered  letter. 

Conscious  of  the  weakness  of  his  contention  that  the  record  shows 
that  the  entryman  had  received  due  notice  of  the  revocation  of  the 
suspension,  the  counsel  for  the  petitioners  has  filed  with  the  motion  for 
review  ex  parte  affidavits  to  show  that  Orr  did,  in  fact,  receive  notice 
by  registered  letters  of  the  decisions  of  your  office  of  April  29, 1891,  and 
July  30, 1891,  and  talked  to  several  persons  about  the  decision  of  April 
29, 1891;  and  that  from  a  perusal  of  said  decision  he  was  apprised  of 
the  revocation  of  the  order  of  suspension.  It  is  thus  attempted  by 
means  of  ex  parte  affidavits,  execut<ed  since  the  decision  of  the  case  by 
the  Department,  to  prove  that  the  Department  was  in  error  in  deciding 
that  the  record  before  it  did  not  show  that  Orr  had  received  notice  of 
the  revocation  of  the  suspension  of  his  entry,  in  accordance  with  the 
requirements  of  Farnell  et  ah  v.  Brown,  on  review,  21  L.  D.,  394;  White 
V,  Dodge,  Id.,  494,  and  Roscoe  et  al,  v.  Foster  et  at,  24  L.  D,,  435,  cited 
in  the  decision  complained  of. 

But  the  evidence  is  in  no  sense  newly  discovered.  It  is  stated  in  the 
motion  that  "  the  facts  contained  in  these  affidavits  were  unknown  to" 
the  counsel  for  the  petitioners  "until  November  20, 1891,^  but  it  is  not 
stated  that  the  facts  were  not  known  to  him  or  to  the  petitioners  prior 
t^  the  trial,  and  evidence  not  newly  discovered  comes  too  late  when 
offered  for  the  first  time  on  motion  for  review.  Hilliard  on  New  Trials, 
p.  495 ;  Cline  v.  Daul,  11  L.  D.,  505 ;  Guthrie  Townsite  v.  Paine  et  aL  (on 
review),  13  L.  D.,  502;  Long  Jim  et  al.  v.  Eobinson  et  aL  (on  review),  17 
L.  D.,  348. 

The  motion  is  therefore  denied. 
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As  to  Tboma»  E.  Taggart,  no  questions  are  presented  for  considera- 
tion in  his  motion  for  review  which  were  not  duly  considered  by  the 
Department  when  the  case  was  decided  on  the  merits,  except  in  the 
second  specification  of  error.  Bnt  some  remarks  will  be  made  upon 
the  first  assignment  of  error,  in  which  it  is  alleged  that  the  Department 
erred: 

By  overlooking  the  fact-Hhat  his  contest  was  not  rejected  by  the  local  officers  or 
excepted  to  by  the  entryman  or  his  assignee  on  thegronnd  of  prematurity  of  charge 
of  non-reclamation,  and,  in  the  face  of  authorities  snob  as  Hague  v.  Gillard  et  al,  (21 
L.  D.,467),  failing  to  count  to  April  22nd,  1S96,  the  date  of  eitatUm,  and  holding  that 
Bnch  charge  was  prematurely  made. 

The  record  shows  that  on  July  22,  1887,  Taggart  filed  a  contest 
affidavit  against  Orr's  entry,  in  which  it  is  alleged  that  the  entryman 
has  not  reclaimed  the  land  nor  any  part  of  it.  This  contest  affidavit 
was  rejected  by  the  local  officers  <<  on  the  ground  that  said  entry  was 
suspended  in  1877."  Taggart  appealed  to  your  office.  Tour  office  for- 
warded the  affidavit  of  contest  to  the  Department,  with  the  record  in 
the  appeal  of  Vradenburg  (see  Vradenburg  v.  Orr,  16  L.  D.,  36).  Upon 
the  decision  by  the  Department  in  said  case,  reported  in  16  L.  D.,  35, 
your  office  ordered  a  hearing,  notifying  all  parties,  including  Taggart. 
At  the  hearing  Taggart  appeared,  in  person  and  by  attorney,  and  it 
appearing  that,  on  February  18,  1891,  during  the  pendency  of  his 
appeal,  he  had  filed  an  affidavit  of  contest,  in  which  he  charges  that 
the  land  is  non-desert  in  character,  has  not  been  reclaimed,  and  that 
there  is  fraud  in  the  filing  of  said  entry,  he  was  heard  upon  this 
affidavit  of  contest.  The  local  officers  held  that  the  charge  of  the  non- 
desert  character  of  the  land  was  not  supported  by  the  evidence;  that 
there  was  no  evidence  to  support  the  charge  of  fraud,  and  that  the 
charge  of  non-reclamation  is  premature  and  the  evidence  introduced  to 
prove  that  the  land  had  not  been  reclaimed  was  irrelevant,  and  had 
not  been  considered  by  them,  because  Taggarfs  affidavit  of  contest  was 
filed  February  18, 1891,  at  which  date  three  years  from  the  date  of  the 
entry,  exclusive  of  the  period  of  suspension,  had  not  elapsed,  the  entry 
being  suspended  September  28, 1877,  and  the  suspension  revoked  Feb- 
ruary 10, 1891,  and  recommended  that  the  contest  be  dismissed.  Your 
office  affirmed  the  decision  of  the  local  officers  and  the  Department 
affirmed  the  decision  of  your  office. 

At  the  date  of  the  filing  of  Taggart's  affidavit  of  contest,  although 
the  Department  had  ordered  the  revocation  of  the  suspension  of  Orr's 
entry,  no  notice  thereof  had  been  served  upon  the  entryman,  and  it  is 
clear  that  Taggart's  affidavit  of  contest,  so  far  as  it  charged  a  failure 
to  reclaim  the  land  within  the  time  allowed  by  law,  failed  to  state  facts 
sufficient  to  constitute  a  cause  of  action,  and  there  was  no  error  in  the 
decisions  so  holding. 

In  the  case  of  Brunette  v.  Phillips,  22  L.  D.,  692,  Phillips's  entry  was 
suspended  by  your  office  during  an  investigation  of  Brunette's  claim  to 
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the  land.  Before  Phillips  had  been  informed  of  the  revocation  of  the 
suspension,  Brunette  filed  an  affidavit  of  contest,  alleging  abandon- 
ment, change  of  residence  for  more  than  six  months  after  entry.  Upon 
a  hearing  had  the  local  officers  recommended  that  notwithstanding  that 
Phillips's  entry  had  not  been  relieved  from  suspension  six  months  before 
the  initiation  of  the  contest,  it  should  be  canceled  and  Brunette  i>ermit- 
ted  to  enter  the  land.  Your  office  affirmed  this  judgment.  But  on  fur 
ther  appeal,  the  Department  reversed  your  office  decision  and  held  that 
the  contest  having  been  initiated  prior  to  the  expiration  of  six  months 
from  the  date  of  entry,  not  counting  the  period  of  suspension,  was  pre- 
mature. See  also  Farnell  et  al.  v.  Brown,  on  review,  White  v.  Dodge, 
and  Boscoe  et  al.  v.  Foster  et  al  {supra). 

In  Taggart's  second  specification  of  error  it  is  alleged,  that  it  was 
error  to  hold  that  the  record  does  not  show  that  the  entryman  Orr  had 
been  served  with  notice  of  the  revocation  of  the  suspension  of  his  entry, 

when  the  record  does  Hhow  a  receipt  which  was  signed  by  him  not  later  than  May 
22ndy  1891,  for  a  registered  letter  from  the  local  officers  containing  a  copy  of  the 
decision  of  the  Commissioner  of  the  General  Land  Office,  dated  April  29th,  1891^ 
referring  to  said  revocation. 

If  it  were  admitted  that  the  record  does  show  these  facts,  Taggart 
would  obtain  no  benefit  from  such  admission.  But  the  record  does  not 
'show  that  a  copy  of  your  office  decision  of  April  29, 1891,  was  served 
on  the  entryman. 

The  motion  for  review  is  accordingly  denied. 


HAUiROAD  GRAXT-IXBEArNrnr-CONTXICTIXG  OTLAXTS. 

]S^OBTH£SN  PAOIPIO  K.  E  CO. 

As  to  lands  lying  within  the  granted  limits  of  the  Northern  Paoifie  grant,  and  also 
within  the  additional  indemnity  limits  of  the  Lake  Superior  and  Mississippi 
road  provided  for  in  the  act  of  July  13, 1866,  the  right  of  the  latter  company  is 
defeated  hy  the  grant  and  location  of  the  Northern  Pacific  made  prior  to  selec- 
tion on  behalf  of  the  Lake  Superior  and  Mississippi  road ;  but,  if  lands  occupy- 
ing such  status  are  erroneously  patented  to  the  latter  company,  indemnity 
therefor  cannot  be  allowed  the  Northern  Pacific  as  the  lands  so  patented  mnst 
be  charged  to  its  grant. 

Secretary  Bliss  to  the  Commissioner  of  the  Oeneral  Land  Office^  December 
( W.  V.  D.)  31, 1697.  (F.  W.  C.) 

List  No.  19,  of  selections  made  on  account  of  the  grant  for  the  Northern 
Pacific  Bailroad  Company,  covering  1,250.20  acres  within  the  second 
indemnity  belt,  provision  for  which  was  made  by  the  joint  resolution  of 
May  31, 1870  (16  Stat.,  378),  is  again  before  this  department  for  consid- 
eration. 

The  list  was  first  submitted  with  your  office  letter  of  October  7, 1896, 
but  was  returned  without  approval  by  departmental  letter  of  November 
17, 1896  (24  L.  D.,  320). 
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In  said  letter  it  was  stated: 

lu  considering  the  qnestion  as  to  the  proper  establishment  of  the  terminal  of  the 
Northern  Pacific  grant  at  Dniuth,  it  was  held  in  departmental  decision  of  October 
29, 1896  (23  L.  D.,  428),  that  the  Northern  Pacitio  Railroail  Company  will  not  be 
entitled  to  indemnity  for  an3'  lands  received  by  the  Lake  Superior  and  Mississippi 
River  Railroad  Company  opposite  the  portion  of  the  road  between  Thomson  and 
Dnlath.  In  referring  to  that  part  of  the  act  of  Jnly  2, 1864, 8upra,  wherein  it  is  pro- 
vided 'that  if  said  route  shall  be  found  upon  the  line  of  any  other  railroad  route  to 
aid  in  the  construction  of  which  lands  have  heretofore  been  granted  by  the  United 
States,  as  far  as  the  rentes  are  upon  the  same  general  line,  the  amount  of  land  here- 
tofore granted  shall  be  deducted  from  the  amount  granted  by  this  act/  it  was  held 
that  the  intention  of  Congress  evidently  was  to  provide  against  making  a  double 
grant  where  two  land  grant  railroads  were  fonnd  to  be  upon  the  same  general  line, 
and  this  can  only  be  arrived  at  by  charging  to  the  Northern  Pacific  all  lands  received 
by  the  company  to  which  the  first  grant  was  made,  opposite  the  portion  of  the  lines 
which  are  similar,  whether  within  the  primary  or  indemnity  limits  of  that  grant. 

It  is  clear  therefore  that  the  basis  as  assigned  in  the  list  submitted  for  the  approval 
of  this  Department  is  not  a  satisfactory  basis,  and  the  list  is  herewith  returned  with- 
out my  approval. 

It  now  appears  that  resident  counsel  for  the  company,  in  letter  of 
December  11, 1806,  requested  that  the  list  be  again  submitted  and  in 
said  letter  urge  that — 

It  is  evident  that  the  Secretary's  attention  was  not  called  to  the  true  facts  in  the 
case.  The  lands  patented  to  the  Lake  Superior  and  Mississippi  road  were  not  within 
its  grant  of  May  5, 1864,  as  stated.  They  fell  within  the  enlarged  limits  of  the  grant 
under  the  act  of  July  13, 1866,  and  form  no  part  of  the  grant  considered  by  the  Depart* 
ment  in  its  eastern  terminal  decision. 

In  said  decision  it  was  held  that  Congress  in  the  grant  of  July  2,  1864,  to  the 
Northern  Pacific  road,  expressly  provided — 

'That  if  said  route  shall  be  fonnd  upon  the  line  of  any  other  railroad  route,  to  aid 
in  the  constmction  of  which  landa  have  been  heretofore  granted  by  the  U.  S.  as  far 
as  the  routes  are  upon  the  same  general  line,  the  amount  of  land  heretofore  granted 
shall  be  deducted  from  the  amount  granted  by  this  act,' 

and  the  Northern  Pacific  road  from  Thomson  Junction  to  Duluth  having  fallen  upon 
the  line  of  road  of  the  Lake  Superior  and  Mississippi  Company  for  which  a  grant  had 
been  made  May  5,  1864,  such  lands  falling  within  the  grant  of  1864  Bhould  be  deducted 
from  the  Northern  Pacific  grant. 

The  present  lands  do  not  fall  within  said  class.  They  were  not  within  the  grant 
of  May  5,  1864,  but  within  the  grant  of  July  13, 1866.  They  had  not  therefore  '  been 
heretofore  granted,'  when  the  Northern  Pacific  act  was  passed,  and  being  patented  to 
the  L.  S.  <&  M.  road  form  a  proper  basis  for  the  indemnity  selection  of  the  Northern 
Pacific  road  of  lands  within  its  second  indemnity  belt.  In  view  of  these  facts  we 
request  that  said  list  19,  may  be  resubmitted  to  the  Secretary  with  this  communi- 
cation in  order  that  said  list  may  be  approved. 

In  resubmitting  the  list  your  office  letter  states — 

That  the  grant  to  the  State  of  Minnesota,  to  aid  in  the  construction  of  the  road 
known  as  the  Lake  Superior  and  Mississippi  River  Railroad,  was  of  '  every  alternate 
section  of  public  land  ....  to  the  amount  of  five  alternate  sections  per  mile  on 
each  side  of  the  railroad,'  with  a  provision  for  indemnity  for  losses  within  the  grant 
in  place  to  be  taken  within  an  adjacent  territory  not  more  than  twenty  miles  from 
the  road  line. 

The  limits  of  the  grant,  therefore,  when  established  after  the  location  of  the  line 
of  the  road,  were  a  ten  mile  primary  limit  and  a  twenty  mile  secondary  or  indem- 
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nity  limit.    The  lands  ^ven  as  bases  for  these  inrlemnity  selections  were  not  wt 
either  of  these  belts.     Hnt,  after  the  location  of  the  general  roate  of  the  ron- 
became  apparent,  the  grant  being  conHnetl  to  the  8tat«»  of  Minnesota,  tliat  by  r«* 
of  the  proximity  of  the  road  to  the  bonndary  line  of  the  State,  the  anionnt  of  ' 
intended  to  be  granted  by  the  act  of  1864,  conld  not  be  fonnd  within  the  linrt^ 
scribed  therein,  and  Congress  by  net  of  Jnly  13,  1866  (14  Stat.,  93),  gave  the  cn 
pany  the  right  to  select  land  within  tliirty  miles  on  the  west  side  of  the  m  ni 
make  up  any  deficiency  that  might  be  found  to  exist;  and  it  is  within  this  th 
mile  belt  that  the  tracts  given  aa  bases  aforesaid,  are  situated.    They  are  also  si' 
ated  opposite  that  portion  of  the  road  between  Thomson  Junction  and  Dnlnth.  n- 
by  the  two  companies  nnder  the  agreement  aforesaid. 

Th«>refore,  it  is  dear  that  these  lands  were  not  within  the  grant  of  1864,  but  wi 
grafted  by  the  act  of  1866. 

Now,  the  grant  of  1866,  was  subsequent  to  the  Northern  Pacific  grant,  bnt  t' 
withdrawal  thereunder,  made  by  letter  of  November  2,  received  at  local  offirf 
November  17,  1866,  was  prior  to  the  withdrawal  on  general  route  for  and  the  definite 
location  of  said  Northern  Pacitio  grant,  which  were  August  13,  1870,  and  Novembf  r 
20,  1871,  respectively. 

However,  in  the  treatment  of  the  similar  case  of  the  overlap  of  the  Northern 
Pacific  and  the  Oregon  and  California  grants,  it  was  held  (14  L.  1).,  187),  that  the 
Northern  Pacific  being  the  prior  grant,  although  the  line  of  its  road  had  not  been 
definit-ely  located  bnt  a  map  of  general  route  only  had  been  filed,  and  that,  subse- 
quent to  the  grant  and  definite  location  of  the  Oregon  and  California  grant,  had  the 
superior  right.  See  also  the  decision  of  the  supreme  court  in  St.  Paul  and  Pacific  r. 
Northern  Pacific  Company  (139  U.  S.,  1\  where  a  similar  conflict  was  settled. 

Now,  if  it  should  be  determined  that  the  right  of  the  Northern  Pacific  Company 
within  this  thirty  mile  indemnity  belt,  established  nnder  the  grant  of  Jnly  13, 1866, 
is  superior  to  that  of  the  Lake  Superior  and  Mississippi  Company,  and  that  the  pat- 
enting of  the  lands  therein  to  the  latter  company  was  erroneous,  must  not  these 
lands  be  charged  against  the  grant  to  the  Northern  Pacific  Company,  notwithstand- 
ing the  erroneous  patent  to  the  Lake  Snperior  and  Miasissippi  Company?  Chicago, 
St.  Paul,  Minneapolis  and  Omaha  Railway  Company  (6  L.  D.,  195,  209),  Atchiaon, 
Topeka  and  Santa  Fe  R.  R.  Co.  (21  L.  D.,  49).  If  so,  then  they  do  not  form  a  proper 
basis  for  indemnity. 

The  grant  to  aid  in  the  construction  of  the  Northern  Pacific  Railroad 
was  made  by  the  act  of  July  2, 1864  (14  Stat.,  365). 

As  located  and  constructed,  the  lands  made  the  bases  for  the  selec- 
tions under  consideration,  fall  within  the  primary  or  granted  limits, 
and  the  grant  of  1864  being  one  in  praesenti,  as  against  the  grant  made 
by  the  act  of  July  13,  1866  (14  Stat,  93),  the  act  of  1864  would  take 
precedence.  See  St.  Paul  and  Pacific  v.  Northern  Pacific  (139  U.  S.,  1), 
and  cases  therein  cited. 

The  act  of  1866  amended  the  act  of  May  5, 1864,  making  the  grant 
for  the  St.  Paul  and  Dnluth  Eailrond,  but  no  right  to  any  specific  lands 
capable  of  identification  was  granted,  so  that,  if  the  amendment  be 
given  efffect  as  of  the  passage  of  the  act  of  May  5,  1864,  no  rights 
attached  within  the  limit  provided  for  in  the  act  of  1866  until  selection, 
which  was  long  subsequent  to  the  grant  and  the  location  of  the  North- 
ern Pacific  Kailroad. 

The  act  of  1866  provides  as  follows: 

Be  it  enactedf  etc.,  That  section  one  of  the  act  entitled  'An  act  making  a  grant  of 
lands  to  the  State  of  Minnesota  to  aid  in  the  construction  of  the  railroad  ftom  Saint 
Panl  to  Lake  Superior,'  approved  May  fifth,  eighteen  hundred  and  sixty-four,  be 
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amended  by  aildiofr  thereto  the  following:  " Provided,  further,  That  in  caao  it  shall 
appear,  when  the  line  of  the  Lake  Superior  and  Mississippi  Railroad  is  definitely 
locnted,  that  the  quantity  of  land  intended  to  he  granted  by  the  said  act  in  aid  of  the 
constrnction  of  the  said  road  shall  be  deficient  by  reason  of  the  line  thereof  rnntiing 
near  the  boundary  line  of  the  said  State  of  Minnesota,  the  said  company  shall  lie 
entitled  to  take  from  other  public  lands  of  the  United  States  within  thirty  miles  of 
the  west  line  of  said  road  sach  an  amonnt  of  lands  as  shall  make  up  such  deficiency: 
Fravidedf  That  the  same  shall  be  taken  in  alternate  odd  sections  as  provided  for  in 
said  act.  (a) 

A  similar  question  was  considered  by  the  supreme  court  in  the  case 
of  Kansas  Pacific  v.  Atchison  E.  B.  (112  U.  S.,  414-421).  In  that  case 
the  lands  in  controversy  were  within  the  twenty  mile  or  enlarged 
granted  limit  of  the  grant  for  the  first  mentioned  road,  provided  for  in 
the  act  of  July  2, 1864,  and  within  the  indemnity  limits  of  the  grant  for 
the  Atchison  company  under  the  act  of  March  3,  1863,  and  in  the  con- 
sideration of  the  case  it  is  stated  in  the  opinion — 

The  question,  therefore,  for  determination  is,  whether  the  grant  to  Kansas,  by  the 
act  of  Congress  of  March  3, 1863,  covered  the  title  to  these  indemnity  lands.  We 
are  olear  that  it  did  not.  It  granted  only  alternate  sections,  designated  by  odd  num- 
bers, "within  the  limit  of  ten  miles,  and  tram  them  certain  portions  were  to  be 
selected  fVom  adjacent  lands,  if  any  then  remained,  to  which  no  other  valid  claims 
had  originated.  But  what  unappropriated  lands  would  thus  be  found  and  selected 
could  not  be  known  before  actual  selection.  A  right  to  select  them  within  certain 
limits,  in  case  of  deficiency  within  the  ten-mile  limit,  was  alone  conferred,  not  a 
right  to  any  specific  land  or  lands  capable  of  identification  by  any  principles  of  law 
or  rules  of  measurement.  Neither  locality  nor  quantity  is  given  from  which  such 
lands  could  be  ascertained.  If,  therefore,  when  such  selection  was  to  be  made,  the 
lands  from  which  the  deficiency  was  to  be  supplied  had  been  appropriated  by  Con- 
gress to  other  purposes,  the  right  of  selection  became  a  barren  right,  for  until  selec- 
tion was  made  the  title  remained  in  the  government,  subject  to  its  disposal  at  its 
pleasure.  The  grant  to  the  Kansas  Pacific  Company,  by  the  act  of  1862,  carried  the 
odd  sections  within  the  limit  of  ten  miles  from  its  road,  and  by  the  act  of  1864  such 
sections  within  the  limit  of  twenty  miles.  The  act  of  1862  is  to  be  construed,  as 
already  said,  as  though  the  larger  number  were  originally  inserted  in  it,  and,  with 
the  exceptions  stated,  it  must  be  held  to  pass  the  title  to  the  grantee  as  against  the 
United  States,  and  against  all  persons  not  having  acquired  that  title  previous  to  the 
amendment. 

It  seems  to  me  clear,  therefore,  that  error  was  committed  in  patent- 
ing the  lands,  made  the  bases  for  the  selections  under  consideration,  on 
account  of  the  grant  for  the  St.  Paul,  and  Duluth  Eailroad;  this  being 
so,  there  is  no  provision  of  law  x>6rmitting  the  selection  of  indemnity 
on  account  thereof,  and  for  this  additional  reason  the  list  submitted  is 
again  returned  without  approval.  Atchison^  Topeka  and  Sante  F6 
K.  R,  Oo.  (21  L.  D.,  49). 


BENJAmN  V.  EUDAILT. 

Petition  for  reconsideration  denied  December  22, 1897,  by  Secretary 
Bliss.    See  departmental  decision  of  August  5^  1897;  25  L.  D.^  103. 
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right  of  wat-additional  gboitnl>s. 

Union  Pacific  Ry.  Co. 

The  grant  of  the  right  of  way  to  the  Union  Pacific  Ry.  Co.  hy  section  2,  act  of  ,Tnly 
1,  1862,  may  extend  heyond  two  hnudred  feet  on  either  side  of  the  road,  where 
the  land  is  desired  for  the  uses  specified  in  the  act,  and  the  necessity  for  the  use 
is  made  to  appear. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  December 
(W.  V.  D.)  22, 1897.  (F.  W.  O.) 

The  Union  Pacific  Railway  Company  has  appealed  from  the  action 
taken  in  your  office  letter  "  F  "  of  June  8, 1896,  in  rejecting  certain  appli- 
cations for  additional  lands  snbmitted  for  approval  under  the  claimed 
right  of  way  granted  by  the  second  section  of  the  act  of  July  1, 1862 
(12  Stat.,  489). 

Said  office  letter  states  as  follows: 

These  plats  represent  tracts  adjoining  the  right  of  way  of  two  hundred  feet  from 
the  central  line  of  the  company's  road,  and  the  tracts  extend  726,  715  and  871.2  feet, 
respectively,  from  the  limit  of  the  right  of  way. 

The  language  of  section  2  of  said  act  of  Jnly  1, 1862,  is  as  follows: 

"lliat  the  right  of  way  through  the  puhlic  lands  he,  and  the  same  is  herehy, 
granted  to  said  company  for  the  construction  of  said  railroad  and  telegraph  line;  and 
the  right,  power  and  authority  is  hereby  given  to  said  company  to  take  from  the 
pnhlic  lands  adjacent  to  the  line  of  said  road,  earth,  stones,  timber,  and  other  mate- 
rials for  the  construction  thereof;  said  right  of  way  is  granted  to  said  railroad  to 
the  extent  of  two  hundred  feet  in  width  on  each  side  of  said  railroad  where  it  may 
pass  over  the  public  lands,  including  all  necessary  grounds  for  stations,  buildings, 
workshops,  and  depots,  machine  shops,  switches,  side  tracks,  turntables,  and  water 
stations. 

''The  United  States  shall  extingnish  as  rapidly  as  may  be  the  Indian  titles  to  all 
lands  falling  under  the  operation  of  this  act  and  required  for  the  said  right  of  way 
and  grants  hereinafter  made." 

The  terms  of  this  grant  are  different  from  most  of  the  other  grants  of  right  of  way 
by  Congress,  which  more  frequently  provide  for  a  right  of  way  to  the  extent  of  one 
hundred  feet  or  less  on  each  side  of  the  central  line  of  the  road,  and  also  gronnd 
adjacent  thereto,  for  station  purposes,  not  to  exceed  in  amount  twenty  acres  for  each 
station,  and  one  station  for  each  ten  miles  of  road. 

The  terms  of  the  grant  to  the  Union  Pacific  R.  R.  Co.,  are  of  a  right  of  way  to  the 
extent  of  two  hundred  feet  on  each  side  of  the  road  including  all  necessary  grounds 
for  stations,  buildings,  etc. 

I  am  of  the  opinion,  therefore,  that  there  is  no  authority  of  law  for  this  proposed 
extension  of  the  grant  of  right  of  way  for  station  purposes,  to  cover  public  land  out- 
side the  two  hundred  foot  strip  of  right  of  way  on  either  side  of  the  road. 

Furthermore,  the  road  has  been  constructed  nearly  thirty  years,  and,  so  far  as  its 
right  of  way  is  concerned,  the  company  has  availed  itself  of  the  privileges  of  the 
grant,  fulfilled  its  requirements,  filed  its  maps  of  definite  location,  and  as  to  that 
portion  of  its  grant  no  further  approval  is  required  (18  L.  D.,  510). 

The  plats  are  accordingly  rejected,  etc. 

The  question  raised  by  the  appeal  is  whether  the  language  of  the 
grant  of  right  of  way  restricts  the  entire  grant  to  two  hundred  feet  on 
each  side  of  the  road. 

It  will  be  noted  that  the  grant  to  the  extent  of  two  hundred  feet  on 
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eacli  side  of  the  road  is  without  condition,  and  is  not  made  dependent 
upon  proof  of  any  necessity  for  the  use  of  that  amount.  To  that  extent 
a  right  of  way  is  granted  without  regard  to  the  uses  to  which  it  maybe 
applied.  If  it  was  intended  to  confine  the  grant  for  right  of  way  to  this 
two  hundred  feet  on  each  side,  there  was  no  occasion  to  say  anything 
more. 

Following  the  general  grant  of  right  of  way  are  the  words,  <4nclud- 
ing  all  necessary  grounds  for  stations,  buildings,"  etc.  If  these  words 
do  not  apply  to  necessary  grounds  outside  of  the  two  hundred  feet  then 
they  are  meaningless  and  were  used  by  Congress  without  purpose. 
Established  rules  of  construction  do  not  permit  words,  phrases  and 
sentences  to  be  thus  discarded  where  they  can  be  reasonably  given  an 
ell'ect  and  meaning  consistent  with  their  use  and  presence  in  the 
statute. 

To  the  extent  of  two  hundred  feet,  as  before  stated,  proof  of  the 
necessity  for  the  use  of  the  land  can  not  be  exacted ;  therefore,  the  por- 
tion of  the  statute  which  depends  tor  its  application  u])Ou  the  necessity 
lor  using  the  lauds  for  certain  specified  purposes,  can  not  refer  to  the 
same  lands  which  are  thus  unconditionally  granted  without  regard  to 
any  specified  necessity  therefor. 

In  the  case  of  the  Union  Pacific  Bailway  Company  (3  L.  D.,  587),  it 
was  held  that  (syllabus) : 

An  application  for  additional  lands  nnder  section  2  of  the  act  of  July  1, 1862, 
ahonld  be  accompanied  by  an  explicit  showing  as  to  the  necessity  of  snch  land  to 
the  company  in  the  operation  of  its  road. 

This  is  a  clear  recognition  of  the  construction  above  made. 

Upon  inquiry  at  your  office  it  is  learned  that  this  company  filed 
altogether  six  station  plats,  all  of  which  are  in  Wyoming.  Three  of 
them,  viz.,  stations  at  Cheyenne,  Laramie  and  Evanston,  were  sent  to 
the  Department,  by  Sidney  Dillon,  on  January  6,  1875,  and  by  the 
Department  referred  to  your  office  on  January  16, 1875,  ''for  appro- 
priate action."  These  station  grounds  covered  tracts  more  than  two 
hundred  feet  from  the  line  of  road.  On  February  8, 1875,  copies  were 
sent  by  your  office  to  the  local  land  office  at  Cheyenne,  Wyoming,  with 
instructions  to  file  the  same  and  to  inform  parties  seeking  entry  of  the 
land  that  title  could  be  acquired  only 

to  the  fee  subject  to  the  use  of  the  compauy,  except  a  claim  be  founded  upon  a  right 
of  settlement  prior  to  the  occupation  for  railroad  purposes. 

Subsequently  the  company's  attorney  filed  in  your  office  three  other 
station  plats,  showing  grounds  to  be  occupied  more  than  two  hundred 
feet  from  the  line  of  road,  viz.,  at  Medicine  Bow,  Green  River  and 
Eawlins.  By  letter  of  your  office  to  the  land  office  at  Cheyenne,  Wyo- 
ming, dated  March  20,  1876,  copies  of  the  first  two  plats  were  transmit- 
ted, holding  that  it  was 

proper  to  allow  the  plats  to  be  filed  as  notice  to  all  parties  seeking  to  enter  the 
lands  ....  leaving  the  adjustmeut  of  conflictiug  interests  thereafter  to  the  proper 
Jnribdiction  of  the  judicial  tribunals, 
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and  that  the  tracts  were  to  be  disposed  of  subject  to  such  rights  as 
the  company  acquire  under  the  law.  On  March  22, 1876,  your  office 
transmitted  a  copy  of  the  third  plat  to  the  local  land  office,  instructing 
the  officers  that  the  tracts  involved  <<  will  be  disposed  of  subject  to  such 
rights  as  the  company  acquire  under  the  law." 

While  none  of  these  maps  appear  to  have  been  formally  approved  by 
this  Department,  yet  the  practical  construction  of  the  statute  thereby 
made  is  in  harmony  with  the  views  here  expressed. 

It  is  accordingly  held  that  the  grant  of  the  right  of  way  by  the  act 
under  consideration  may  extend  beyond  two  hundred  feet  on  either 
side  of  the  road,  where  the  land  is  desired  for  the  uses  specified  in  the 
act  and  the  necessity  for  the  use  is  made  to  appear. 

The  action  of  your  office  in  rejecting  the  applications  is  set  aside  and 
they  are  herewith  returned  for  further  examination  in  the  light  of  the 
construction  of  the  statute  herein  made. 
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Banks  v.  Nobthben  Pacifio  R.  E.  Co. 

A  claim  of  oocapancy,  set  ap  to  defeat  the  right  of  indemnity  selection,  can  not  be 
recognized,  if  it  appears  that  at  the  date  of  selection  the  alleged  occupant  had 
not  established  residence  on  the  tract,  bnt  was  maintaining  a  home  elsuwhere  in 
the  prosecution  of  a  claim  under  the  pre-emption  law. 

Secretary  Bliss  to  the  Commissioner  of  the  Qeneral  Land  Office^  December 
(W.  V.  D.)  24^  1897.  (P.  J.  C.) 

The  land  involved  in  this  appeal  is  the  NW.  J  SB.  J  and  NE.  i  SW.  J, 
Sec.  19,  T.  5  S.,  R.  4  W.,  Helena,  Montana,  land  district,  and  is  within 
the  fifty-mile  indemnity  limits  of  the  grant  to  the  Northern  Pacific 
Railroad  company.  It  was  selected  by  the  company  July  2, 1885,  i>er 
list  No*  7,  but  the  selection  has  not  been  approved. 

On  March  18, 1895,  Nicholas  Banks  filed  his  corroborated  afiBdavit 
alleging  that  he  had  been  in  possession  of  said  land  since  1878;  had 
made  improvements  thereon  by  fencing  and  cultivating  the  same  and 
erected  some  buildings;  that  he  did  not  know  the  land  had  been  selected 
by  the  company  and  that  he  had  '^always  intended  to  make  application 
for  title  to  said  lands." 

Your  office  ordered  a  hearing.  The  testimony  was  taken  before  a 
United  States  commissioner  and  on  examination  thereof  the  local  offi- 
cers found  that  the  land  was  in  possession  of  Banks  on  July  2, 1885; 
that  it  was  fenced  and  that  he  had  under  cultivation  about  thirty-five 
acres;  that  it  was  supplied  with  water  for  irrigation  and  had  been  in 
Banks's  possession  since  1878.  The  local  officers  recommended  that  the 
selection  of  the  railroad  company  be  canceled  to  the  extent  of  the  land 
involved  and  that  Banks  be  permitted  to  make  entry  thereof. 
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On  appeal  your  office  affirmed  the  action  of  the  local  officers;  where- 
upon the  railroad  company  prosecutes  this  appeal,  assigning  error  in 
holding  <^that  at  the  date  of  the  company's  selection  this  land  was  in 
the  occupancy  of  a  qualified  entryman  intending  to  acquire  title  to  the 
same  under  the  settlement  hiws;"  in  not  holding  ^<that  at  the  date  of 
the  company's  selection  Nicholas  Banks  was  prosecuting  a  pre-emption 
claim  for  other  land;"  and  that  ^4t  was  error  to  hold  that  Banks  was 
asserting  any  claim  to  this  land  at  the  date  of  the  company's  selection." 

It  appears  from  the  testimony  that  one  Brundy  owned  one  hundred 
and  twenty  acres  of  land  adjoining  that  in  controversy  and  that  he  had 
included  a  part  of  this  land  in  his  enclosure  and  cultivated  some  of  it; 
that  in  1878  Banks  became  possessed  of  a  mortgage  that  Brundy  had 
given  on  his  claim  and  that  Banks  foreclosed  this  mortgage. 

It  is  not  shown  by  the  testimony  whether  the  land  in  controversy  was 
included  in  Brundy's  mortgage  or  not,  but  it  is  safe  to  assume  that  it 
was  not  for  the  reason  that  he  had  no  title  to  it. 

It  appears  that  Banks  took  x>o8session  of  the  land  he  thus  bought 
from  Brundy  and  lived  in  the  house  that  Brundy  had  on  his  land.  It 
is  shown  that  during  the  years  1881-1882-  and  1883,  Banks  did  not 
live  in  this  house  or  on  the  land  in  controversy,  but  had  leased  it  and 
the  same  was  in  charge  of  a  tenant;  that  from  1883  to  1891  he  was 
living  some  distance  away  from  the  tract  in  controversy  holding  a  pre- 
emption claim  of  which  he  made  entry  February  28, 1889.  Notwith- 
standing Banks's  absence  from  the  land  during  this  long  period  of 
time  he  still  insists  that  he  was  residing  upon  the  land  and  in  explana- 
tion of  this  says  that  he  had  two  homes.  He  doubtless  at  times 
stopped  upon  the  land  in  controversy  but  it  is  shown  by  the  testimony 
that  he  never  resided  upon  the  same  until  he  built  a  house  thereon  in 
1895. 

Under  these  circumstances,  it  can  hardly  be  said  that  Banks  had 
such  claim  to  this  land  at  the  date  of  the  selection  as  would  defeat  the 
company's  right  to  it  under  its  grant.  In  Northern  Pacific  Eailroad 
Co.  V.  Tripp  (19  L.  D.,  516),  it  was  held: 

It  is  well  established  by  the  repeated  rulings  of  this  Department  that  a  person 
can  not  maintain  two  claims  arising  under  the  settlement  laws  at  one  and  the  same 
time,  and  while  a  person  attempting  to  hold  two  such  claims  might  abandon  one  or 
the  other,  and  thus  legalize  his  claim  to  the  tract  reclaimed,  the  natiire  of  his  claim 
asserted  at  any  given  time  must  be  arrived  at  by  a  consideration  of  the  facts  proven 
in  each  given  case. 

It  is  admitted  by  Banks  that  he  had  never  resided  upon  the  land  in 
controversy  prior  to  the  date  of  the  railroad  company's  selection,  also 
that  at  that  particular  date  he  was  holding  other  land  under  the  pre- 
emption law.    Hence,  he  will  come  clearly  under  the  rule  quoted  above. 

Your  office  decision  is  therefore  reversed. 
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fiOMXSTEAB  CONTEST— COMPLIAXCE  WITH  I^W  BY  HEIBS. 

OoLYEU  V.  Beach's  Heibis. 

In  deteimlning  wbetber  the  heir  of  a  komeateader  has  shown  dae  compliance  with 
law,  in  the  matter  of  cultivation  and  improvement  of  the  land,  the  means  at 
the  command  of  such  heir,  his  good  faith,  and  the  f^ct  that  snch  compliance 
with  law  had  been  resumed  prior  to  the  initiation  of  the  contest  are  all  entitled 
to  receive  due  consideration. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(W.  V.  D.)  her  2i,  J897.  (B.  G.) 

On  Aug^nst  10,  1895,  George  Colyer  filed  bis  affidavit  of  contest 
against  the  heirs  of  Charles  A.  Beach,  deceased,  alleging,  in  sub- 
stance,  that  on  January  22, 1891,  daring  the  lifetime  of  said  decedent^ 
he  made  homestead  entry  for  the  SE.  i  of  Sec.  6,  T.  44  N.,  R.  4  W.,  in 
the  Ashland,  Wisconsin,  land  district,  that  said  entryman  died  in 
Angnst,  1892,  and  that  his  heirs  abandoned  said  tract  for  more  than 
six  months,  and  had  wholly  failed  to  cultivate  the  same  for  that 
I)eriod. 

Notice  by  publication  was  given,  and  the  hearing  was  had  before 
the  local  officers,  who  recommended  the  dismissal  of  the  contest,  and 
upon  appeal  to  your  office,  on  June  4, 189G,  their  decision  was  affirmed 
and  the  contest  was  dismissed. 

Oolyer,  the  contestant,  ap])eals. 

The  entryman  died  in  Angnst,  1892,  leaving  as  his  sole  heir,  his 
mother,  Mrs.  jMargaret  Royston,  who  resides  in  Holton,  Michigan,  and 
who  appeared  as  defendant  in  the  contest  proceedings.  Since  her  son's 
death  she  has  expended  sixty-two  dollars  in  the  improvement  of  the 
claim,  of  which  sum  twenty  dollars  were  used  in  the  year  1893  and  fif- 
teen dollars  in  the  year  1805,  nothing  having  been  expended  in  the 
year  1894,  owing  doubtless  to  the  removal  of  the  agent  of  Mrs.  Boyston 
who  had  disbursed  these  moneys.  The  sum  forwarded  in  1895  was 
expended  prior  to  the  initiation  of  the  contest.  These  small  sums  were 
forwarded  annually  with  the  exception  of  the  year  1894,  to  parties 
residing  in  the  locality,  for  the  purpose  of  cultivating  the  tract,  as  Mrs, 
Royston,  the  heir,  resided  in  another  State,  and  some  distance  from 
the  land.  No  proper  equivalent  was  rendered  in  labor  on  the  tract  for 
these  moneys  but  this  was  tlie  act  of  the  agents  of  Mrs.  Royston  and 
not  her  fault.  She  states  that  the  land  officers  informed  her  that 
she  need  not  have  any  more  "chopping"  done,  but  must  keep  up  the 
improvements  on  the  tract.  The  cultivarion  con^^isted  of  planting  a 
small  clearing  of  about  two  acres  in  timothy  and  a  few  potatoes.  No 
attempt  was  made  to  harvest  the  crops,  and  they  seem  to  have  been  put 
in  for  the  purpose  of  a  technical  compliance  with  the  law  and  to  render 
as  little  service  as  possible  in  return  for  the  sums  received  for  cultivat- 
ing the  cleared  i>ortion  of  the  tract.    The  cultivation  contemplated  by 


DECISIONS   RELATING   TO   THE   PUBLIC    LANDS.  545 

section  2291  of  the  Bevised  Statutes  is  undoubtedly  the  preparation 
and  use  of  the  soil  for  agricultural  purposes,  whereby  the  land  is 
reclaimed  from  its  wild  state  and  made  productive.  (John  T.  Wooten, 
6  L.  D.,  389.)  If  the  moneys  advanced  by  Mrs.  Eoyston  had  been 
devoted  to  clearing  the  land  of  timber,  such  action  on  her  part  would 
have  been  considered  as  cultivation  of  the  tract.  (John  E.  Tyrl,  3  L. 
D.,  49.)  The  land  officers  informed  her  that  this  was  not  necessary, 
and  while  the  government  is  not  concluded  or  estopped  by  such  advice, 
nevertheless,  where  a  claimant  acts  upon  it,  it  tends  to  show  good  faith 
on  his  or  her  part.  (Ard  v,  Brandon,  156  U.  S.,  537,  543.)  Indeed,  the 
record  shows  that  Mrs.  Boyston  from  her  limited  means  honestly 
endeavored  to  comply  with  the  law,  and  in  view  of  her  manifest  good 
faith,  and  the  fact  that  she  resumed  cultivation  and  improvement  of 
the  tract  before  the  initiation  of  the  contest,  her  entry  will  not  be 
disturbed. 
The  decision  of  your  office  in  dismissing  the  contest  is  affirmed. 


BATLBOAD  GRANT-ACr  OF  AUGTIST  5,  lS9ft. 

St.  Paul,  Minneapolis  and  Manitoba  By,  Oa 

The  occapancy  of  town  lots  nnder  a  scrip  location  should  not  be  held  such  an 
adverse  rights  or  claim,  as  will  defeat  the  right  of  selection  under  the  act  of 
August  5,  1892,  where  at  the  date  of  such  selection  the  scrip  has  been  with- 
drawn, and  the  occupants  and  purchasers  thereunder  disclaim  any  interest 
adverse  to  the  company. 

Secretary  Bliss  to  the  Oommissianer  of  the  General  Land  Office,  December 
(W.  V.D.)  My  1897.  (P.  W.  0.) 

With  your  office  letter  of  May  18, 1897,  was  forwarded  the  record  in 
the  matter  of  the  appeal  of  the  St.  Paul,  Minneapolis  and  Manitoba 
Railway  Company  from  your  office  decision  of  February  8, 1897,  hold- 
ing for  cancellation  its  selection  under  the  provisions  of  the  act  of 
August  5, 1892  (27  Stat.,  390),  covering  the  N.  i  of  the  SW.  J  and  the 
S.  4  of  the  NW.  i  of  Sec.  24,  T.  164  N.,  E.  101  W.,  Minot  land  district, 
North  Dakota. 

This  township  was  surveyed  in  the  field  between  August  28,  and 
September  27,  1892,  and  the  township  plat  was  approved  by  the 
surveyor  general  December  8,  1892. 

On  December  31, 1892,  the  company  selected  this  land  as  an  unsur- 
veyed  tract,  per  its  indemnity  list  No.  1,  made  under  the  act  of  August 
5, 1892,  supra,  the  township  plat  not  having  been  filed  in  the  local 
office  at  that  time,  and  on  March  2,  1893,  filed  a  new  list,  describing 
the  tracts  by  legal  subdivisions  according  to  the  plat  of  survey  which 
ad  in  the  meantime  been  filed. 

By  your  office  letter  of  March  6, 1894,  said  list  was  forwarded  with 
favorable  recommendation  for  the  approval  of  this  Department  as  a 
asis  for  the  issue  of  patent  to  the  company.  As  the  township  plat 
2670— VOL  26 36 
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showed  that  the  town  of  Williston  was  located  on  this  land,  and  tlie 
field  notes  stated  that  there  are  about  one  hundred  and  fifty  people 
residing  in  said  town,  by  letter  of  March  21, 1894,  the  list  was  returned 
to  your  ofilce,  for  the  reason  that 

the  record  shows,  prima  facie^  a  claim  adverse  to  that  of  the  company,  antedating 
itfl  ftelection,  and  I  am  of  the  opinion  that  this  list  should  not  be  approved  until  it 
is  shown  that  such  occnpants  have  no  rights  in  the  premises.  I  must  th»reforf^ 
refuse  to  approve  the  list  as  snbroitted  without  further  showing  on  the  part  of  the 
company  as  to  the  rights  of  these  adverse  occnpants  shown  to  be  upon  the  land  by 
the  return  of  the  surveyor. 

Acting  thereunder,  the  company,  on  December  20, 1894,  forwarded 
the  resolution  adopted  by  the  board  of  trustees  of  the  town  of  Willis- 
ton  on  the  17th  of  November,  1894,  in  accordance  with  resolutions 
adopted  at  a  mass  meeting,  called  for  the  purpose,  at  which  resolutions 
were  adopted  authorizing  the  trustees  of  the  town  to  waive  and  dis- 
claim any  interest  in  the  premises. 

The  resolutions  are  as  follows: 

We,  the  undersigned  president  and  clerk  of  the  board  of  trustees  of  the  town  of 
Williston,  in  the  county  of  Williams  and  State  of  North  Dakota,  hereby  certify  that 
the  following  resolutions  were,  on  the  17th  day  of  November,  A.  D.  18^,  adopted  by 
said  board  of  trustees  of  said  town  of  Williston,  viz: 

Whereas,  the  tract  of  land  described  as  follows,  to  wit:  the  south  |  of  the  north- 
west i  and  the  north  i  of  the  southwest  ^  of  section  24,  in  township  154  north  of 
range  101  west,  in  Williams  county,  North  Dakota,  was  located  with  Valentine 
scrip  in  June,  1887,  and  the  tract  so  located  was  laid  out  and  platted  into  the  town 
of  Williston,  and 

JVhereat,  uearly  ali  the  residents  of  said  town  of  Williston  hold  their  lots  under 
contract  with  said  locators,  and 

IVhereaSf  the  said  Valentine  scrip  was  withdrawn  on  December  20th,  1892,  and  the 
said  tract  selected  by  the  St.  Paul,  Minneapolis  and  Manitoba  Railway  Company  the 
same  day,  under  act  of  August  5th,  1892,  and 

Whtretu,  the  said  railway  company  has  undertaken  to  carry  oat  the  contracts  for 
the  sale  of  lots  of  said  locators,  and 

Whereasj  the  delay  in  the  issuance  of  the  patent  for  said  tract  is  a  great  hardship 
to  .the  residents  of  said  town  of  Williston,  therefore  be  it 

Resolved,  by  the  board  of  trustees  of  said  town  of  Williston,  that  the  said  town  of 
Williston  has  no  interest  in,  or  claim  or  right  to  the  said  tract,  either  directly  or 
indirectly,  of  any  kind  or  nature  whatsoever, 

Resolved,  that  the  town  of  Williston  never  claimed  said  tract  of  land  or  any  por- 
tion of  it,  by  reason  of  said  town  being  located  upon  said  tract,  or  for  any  other 
reason  whatsoever. 

Resolved,  that  it  is  within  the  knowledge  of  this  board  of  trustees  that  nobody 
except  the  said  St.  Paul,  Minneapolis  and  Manitoba  Railway  Company,  or  its  assigns, 
has  any  interest  in,  or  claim  or  right  to,  said  tract,  or  any  portion  thereof,  and 

Resolved,  that  a  copy  of  these  resolutions,  certified  to  by  the  president  and  clerk 
of  the  board  of  trustees  of  said  town  of  Williston,  be  forwarded  to  the  Honorable 
Secretary  of  the  Interior  of  the  United  States,  at  Washington,  D.  C,  and  that  he  be 
requested  to  issue  a  patent  for  said  tract  of  land  to  the  St.  Paul,  Minneapolis  and 
Manitoba  Railway  Company. 

In  witness  whereof  we  have  hereto  set  onr  hands  and  the  official  seal  of  said  town 

of  Williston  this  17th  day  of  November,  A.  D.,  1894. 

Jno.  fiRUBOGKRy  President,    [ssal.] 
Attest : 

W.  J.  Philbboo'k,  Clerk, 
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By  letter  of  January  5, 1895,  tbe  attorney  for  tbe  company  filed  an 
affidavit  by  Jobn  Bruegger,  president  of  tbe  board  of  townsite  trustees 
of  tbe  town  of  Williston,  in  wbicb  be  swears 

tbat  prior  to  the  passage  of  said  resolution,  to  wit,  on  tbe  16th  day  of  November 
1894,  a  mass  meeting  of  tbe  residents  of  said  town  was  called  and  held;  tbat  at  said 
meeting  tbe  resolutions  subsequently  adopted  by  tbe  said  board  of  trustees  on  the 
17tb  day  of  November  1894,  were  submitted  and  discnssed,  and  said  resolutions  were 
adopted  by  a  majority  of  tbe  people  present  at  said  meeting. 

Before  any  action  was  taken  upon  tbis  sbowing  submitted  by  tbe 
company^  to  wit,  on  Marcb  21,  1895,  tbe  local  officers  forwarded  an 
application  by  Jobn  0.  Field,  one  of  tbe  residents  of  said  town,  to 
enter,  under  tbe  bomestead  law,  tbe  8W.  J  of  said  Sec.  24,  and  in  an 
affidavit  accompanying  said  application  be  alleged  invalidity  in  tbe 
company's  selection  on  account  of  tbe  adverse  occupancy  of  tbe  town, 
and  tberefore  petitioned  tbe  cancellation  of  tbe  company's  selection 
and  tbat  be  be  allowed  to  enter  as  applied  for. 

Tbis  application,  it  appears,  was  rejected  by  your  office  letter  of 
April  3,  1895;  from  wbicb  action  no  appeal  was  taken;  but  on  May  28, 
189.">,  Field  filed  a  new  bomestead  application,  covering  tbe  N.  J  of  tbe 
SW.  J  and  tbe  8.  i  of  tbe  NW.  J  of  said  Sec.  24,  tbe  tract  covered  by 
tbe  company's  selection,  and  accompanied  tbe  same  by  an  affidavit  of 
contest  against  tbe  company's  selection,  in  wbicb  be  alleged  tbat  be 
bad  resided  upon  tbe  land  involved  for  tbree  years  last  past;  tbat  be 
bad  erected  tbree  buildings  tbereon;  tbat  be  and  a  large  number  of 
persons,  residents  of  said  town,  bad  no  notice  of  tbe  mass  meeting  of 
citizens,  notice  baving  appeared  in  a  weekly  paper  but  a  few  bours  be- 
fore the  time  fixed  for  tbe  meeting;  tbat  be  believes  a  clear  majority 
of  tbe  citizens  are  utterly  opposed  to  transferring  tbeir  rigbts  to  tbe 
company;  tbat  bis  settlement  was  made  witb  a  view  to  entering  under 
the  homestead  law;  tbat  there  has  been  no  attempt  to  form  a  townsite, 
nor  declare  one;  and  that  fully  three-fourths  of  tbe  land  covered  by 
his  application  is  vacant  and  uncultivated. 

Upon  said  contest  hearing  was  ordered  for  August  3, 1895,  and  on 
tbe  5th  of  that  month  the  local  officers  dismissed  the  contest  for  want 
of  service  upon  tbe  company.  Thereupon  Field's  attorney  asked  to  be 
allowed  to  re-file  the  affidavit  of  contest  and  that  new  notice  be  issued ; 
which  request  was  granted;  and  on  August  9,  1895,  new  notice  was 
issued  citing  the  parties  to  a  bearing  on  September  28,  1895;  upon 
which  date  tbe  hearing  was  held. 

Tbe  contestant  Field,  after  he  had  submitted  his  own  testimony,  filed 
an  affidavit  for  a  continuance,  alleging  tbat  bis  witnesses,  some  five  in 
number,  were  absent,  and  if  present  would,  with  one  exception,  testify 
that  there  was  no  adequate  call  for  tbe  mass  meeting,  and  tbat  it  did 
not  express  the  feelings  or  desires  of  tbe  community.  Tbe  company 
admitted  that  the  witnesses  named  in  tbe  application  of  continuance 
would,  if  present,  testify  to  tbe  statements  set  out  in  said  application, 
and  thereupon  introduced  testimony  in  its  own  behalf  tending  to  show 
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that  full  publicity  was  given  to  tlie  meeting  lield  on  November  IG, 
1894;  and  that  the  attendance  at  that  meeting  was  larger  tbaii  any 
public  meeting  ever  held  in  the  town. 

Of  the  five  persons  named  in  the  application  for  a  continuance,  three 
were  shown  to  have  been  present  at  the  mass  meeting  referred  to. 

The  local  officers  submitted  the  entire  record  asmmie,  without  recom- 
mendation, and  upon  consideration  of  the  matter,  in  your  oflBce  decision 
of  February  8, 1897,  the  application  by  Field  to  make  homestead  entry 
of  the  land  was  denied,  because  it  was  shown  that  at  the  time  of  his 
settlement  the  tract  was  used  for  the  purposes  of  business  and  trade. 
From  this  action  Field  failed  to  appeal;  so  that  the  sole  question  pre- 
sented by  the  record  now  before  me  is  as  to  the  company's  right  under 
its  selection  of  the  tract  made  as  before  stated. 

With  the  papers  forwarded  is  a  petition,  dated  August  16, 1895,  and 
signed  by  some  sixteen  persons,  in  which  they  state  that  they  earnestly 
desire  that  the  townsite  shall  become  a  government  townsite,  and  pro- 
test against  the  action  taken  at  the  mass  meeting  called  in  November, 
1894. 

It  is  a  fact  worthy  of  notice  that  this  petition  was  signed  after  the 
uew  notice  had  issued  upon  Field's  contest,  under  which  hearing  was 
set  for  September  28, 1896,  and  that  the  ground  of  Field's  contest  was 
practically  the  allegation  made  in  the  petition,  namely,  that  the  action 
of  the  town  board  was  had  without  due  notice  having  been  given  to 
the  occupants.  It  will  be  further  recalled  that  at  the  hearing  held 
more  than  a  month  after  this  petition  was  signed.  Field  was  unable  to 
secure  the  attendance  of  a  single  witness,  the  case  being  submitted 
upon  his  own  testimony.  There  is  little  assurance,  therefore,  that  if 
further  opportunity  were  given  for  a  hearing,  better  results  would  be 
BOW  obtained. 

Although  no  appearance  has  been  entered  on  behalf  of  the  town, 
nor  action  taken  looking  to  the  entry  of  the  tract  under  the  townsite 
laws,  your  office  decision  holds,  upon  the  entire  record  as  made,  that— 

it  is  clearly  shown  that  at  the  time  of  the  company's  selection,  adverse  rights 
existed  in  the  occupants  of  the  town,  and  the  land  was  not  subject  to  selection. 

Several  petitions  have  been  filed  recently,  requesting  that  the  status 
of  the  town  be  early  determined,  as  the  present  unsettled  condition  of 
the  question  is  working  a  hardship,  improvements  both  public  and  pri- 
vate being  retarded  and  prevented. 

On  account  of  the  public  interests  involved,  and  at  the  request  of  all 
parties,  the  matter  has  been  advanced  for  consideration. 

In  lieu  of  the  relinquishment  of  certain  Lands  described  in  the  pre- 
amble of  the  act  of  August  5,  1892,  supray  the  Manitoba  railway  com- 
pany Wcas  authorized  to  select  non-mineral  lands — 

not  reserved,  and  to  which  no  adverse  right  or  claim  shall  have  attached  or  have 
been  initiated  at  the  time  of  making  such  selection* 
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Prior  to  the  company's  selection  of  tbis  tract  in  December,  1892,  to 
wit,  in  the  month  of  June,  1887,  one  H.  A.  Bruns  located  the  laud  now 
in  controversy  with  Valentine  scrip;  said  land  being  then  unsurveyed. 
Bruns  thereupon  platted  a  portion  of  the  tract  covered  by  his  location, 
as  the  town  of  Williston,  and  disposed  of  a  large  number  of  the  lots 
within  the  subdivision  platted  by  him. 

In  the  construction  of  the  Manitoba  road  it  crossed  a  portion  of  the 
land  covered  by  Bruns's  location,  and  upon  this  land  the  railway  com- 
pany established  a  division  terminus,  placing  thereon  its  necessary 
round  house,  coal  bunkers,  water  tanks,  station  house,  and  other  nec- 
essary buildings  at  such  terminus. 

While  the  record  does  not  disclose  it,  in  the  attorney's  brief  it  is 
stated  that  the  company  purchased  the  land  necessary  for  the  placing 
of  these  buildings  from  Bruns.  It  is  alleged  by  the  company  that 
Bruns  became  financially  embarrassed,  and  that  the  scrip  and  tow'nsite 
passed  into  the  hands  of  other  persons.  Be  this  as  it  may,  it  is  sbown 
that  upon  some  agreement  entered  into  between  the  successors  to  the 
rights  under  the  scrip  and  the  company,  the  scrip  was  withdrawn, 
the  withdrawal  being  filed  with  the  company's  selection  of  the  land. 
The  railway  company  states  that  it  agreed  to  protect  the  parties  who 
held  contracts  of  purchase  from  Bruns,  many  of  whom  had  made  large 
payments  upon  their  contracts.  It  would  appear  that  this  was  made 
the  moving  cause  for  the  action  of  the  town  meeting  waiving  any 
adverse  right  to  the  railway  company.  It  would  appear,  therefore, 
that  the  best  interests  of  all  parties  would  be  served  by  recognizing 
the  amicable  settlement  entered  into  between  the  purchasers  under  the 
scrip  location  and  the  railway  company. 

The  question  arises,  however:  Can  it  be  held  that  the  land  was  prop- 
erly subject  to  the  company's  selection  at  the  time  it  was  made?  For, 
otherwise,  it  must  be  held  that  the  selection  was  invalid  and  can  not 
be  approved. 

It  is  first  necessary  to  ascertain  the  status  of  the  occupants  of  this 
land  at  the  time  of  the  company's  selection  in  December  1892.  It  is 
true,  the  land  was  then  being  used  for  pur^mses  of  business  and  trade, 
but  the  occupants  were  not  settlers  with  a  view  to  entry  under  the 
townsite  laws,  but  rather  occupants  and  purchasers  claiming  under 
the  scrip  location. 

In  the  case  of  Keith  t?.  Townsite  of  Grand  Junction  (on  review,  3 
L.  D.,  431)  this  Department  held  that  the  rule  by  which  the  validity  of 
a  settlement  is  determined  applies  as  well  to  townsite  settlers  as  to 
claimants  under  the  homestead  or  pre-emption  law. 

The  restriction  under  the  act  of  1892,  under  which  the  company 
makes  its  selection  applies  only  to  lands  reserved,  and  to  those  to  which 
an  adverse  right  or  claim  shall  have  attached  or  been  initiated  at  the 
time  of  making  selection.  The  only  adverse  claim  that  had  been  ini- 
tiated to  this  laud  prior  to  the  comx)any's  selection  was  that  growing 
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oat  of  the  scrip  location,  which  was  withdrawn  prior  to  the  filing  of  the 
selection  by  the  railway  company,  and  those  claiming  auder  purchase 
throagh  the  scrip  location  have  disclaimed  any  intention  to  contest 
the  company^s  right  under  its  selection. 

I  do  not  think  it  can  be  held,  therefore,  ui>on  the  record  as  made, 
that  an  adverse  right  or  claim  had  attached  or  been  initiated  to  this 
land  at  the  time  of  the  company's  selection;  and  being  satisfied,  aiH)n 
the  showing  presented,  that  the  interests  of  those  claiming  through  tlie 
scrip  location,  who  were  the  only  rightful  adverse  claimants  at  the  time 
of  the  company's  selection,  will  be  best  served  by  the  approval  of  the 
company's  selection,!  must  reverse  your  office  decision,  and  direct  that 
the  company's  list  be  submitted  for  approval,  with  a  view  to  the  issue 
of  patent  thereon. 


MINING  CLAJM— ADVERSE— PKOTEST— PROOF  OP  EXPENl>mTKB. 

Dbapeb  et  al.  v.  Wells  et  al. 

The  fact  that  the  expiration  of  the  period  of  publication  is  erroDeonsly  stated  in  a 
foot  note  appended  to  the  piibliabed  notice  of  application  for  a  mineral  patent, 
will  not  excuse  an  adverse  claimant -from  filing  bis  adverse  within  the  period 
fixed  by  the  statute. 

The  corroboration  of  a  protest  is  not  a  prerequisite  to  its  recognition  as  a  proper 
basis  of  inquiry,  where  the  faets  charged  are  Khown  by  records  of  which  judicial 
notice  must  be  taken  by  the  ollicers  of  the  Land  Department. 

The  statutory  requirement  that  proof  of  expenditure  to  the  amount  of  five  hiindred 
dollars  shall  be  filed  during  the  period  of  publication  is  directory  only,  not 
mandatory,  as  to  the  time  when  such  proof  sliall  be  made;  and  proof,  therefore, 
filed  after  the  expiration  of  said  period,  showing  snch  expenditare  made  in  due 
time,  may  be  properly  considered. 

In  the  case  of  a  placer  claim  upon  surveyed  land,  conforming  to  legal  subdivisions, 
the  proof  of  the  requisite  expenditure  may  be  made  otherwise  than  by  certificate 
of  the  United  State-s  surveyor-general. 

The  cases  of  Little  Pet  Lode,  4  L.  D.,  17;  and  Milton  ei  al.  v.  Lamb,  22  L.  D.,  339. 
overruled. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office, 
( W.  V.  D.)  December  29^  1897.  (W.  A.  E.) 

April  5,  1805,  Gilbert  C.  Wells  et  al.,  filed  their  application  for  patent 
or  the  Panther  and  Panther  No.  2  i)lacer  mining  claims,  embracing  the 
S.J  of  the  NEi,  the  N4  of  the  SEJ,  the  SEJ  of  the  N WJ  and  the  EJ  of 
the  SW|  of  Sec.  32,  T.  22  S.,  K.  08  W.,  Pueblo,  Colorado,  land  district. 

No  protests  or  adverse  claims  were  filed  during  the  sixty  days  of 
tequired  publication,  but  June  20,  1895,  several  days  after  that  time, 
George  S.  Draper  et  al,  oilercd  for  filing  a  paper  purporting  to  be  an 
adverse  claim,  but  it  was  not  signed  or  sworn  to.  This  was  rejected  by 
the  local  officers  July  1,  1895. 

July  5, 1805,  there  was  filed  a  certificate  that  suit  had  been  instituted 
in  the  State  court  June  29th  to  sustain  the  adverse  claim.    This  snit 
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seems  to  bave  been  abandoned  since  tbe  rejection  of  tbe  adverse  claim, 
and  is  not  even  referred  to  by  tbe  protestaiits  in  tbeir  later  papers. 

July  18, 1895,  Wells  et  ah  filed  their  application  to  purchase,  together 
with  affidavits  showing  five  hundred  dollars  wortl^  of  labor  and  imx)rove- 
meuts  on  the  claim. 

July  23, 1895,  Draper  applied  for  leave  to  sign  and  swear  to  bis 
adverse,  nunc  pro  tunc.  This  being  denied,  he  filed,  on  behalf  of  him- 
seU'  and  his  associates,  a  protest  against  tbe  issuance  of  patent  to 
Wells  et  al.  It  is  alleged  in  this  protest  that  the  notice  of  application 
for  patent  was  not  published  in  a  paper  of  general  circulation  nearest 
the  laud;  that  five  hundred  dollars  worth  of  labor  and  improvements 
had  not  been  put  on  the  claim ;  that  no  proper  proof  of  the  amount  and 
character  of  the  labor  and  improvements  was  filed  during  the  period 
of  publication  or  at  all.  It  is  further  alleged  that  x)rotestant  and  his 
associates  had  located  this  land  prior  to  the  location  of  the  applicants, 
and  that  the  former  had  expended  about  three  hundred  dollars  in  the 
development  and  improvement  of  said  proi)erty,  and  intended  to  pro- 
cure title  to  the  same.  This  protest  was  corroborated  by  8.  H.  Manniug, 
but  on  the  following  day,  July  24th,  Manniug  filed  a  second  affidavit, 
withdrawing  his  corroboration,  repudiating  most  of  the  statements 
therein  attributed  to  him  and  alleging  that  the  corroborative  affidavit 
was  obtained  from  him  by  deceit. 

July  27, 1895,  Draper  et  al,  appealed  from  the  decision  of  tbe  local 
officers,  rendered  July  1st,  rejecting  their  adverse  claim. 

August  15,  1895,  tbe  local  officers  considered  and  dismissed  the  pro- 
test filed  July  23,  and  on  the  same  day  the  mineral  applicants  were 
allowed  to  make  entry.  The  following  day,  August  16th,  the  entire 
record  was  transmitted  to  your  office. 

September  13, 1895,  Draper  et  al.  appealed  from  the  decision  of  the 
local  officers  of  August  15th,  rejecting  their  protest.  This  appeal, 
bowever,  was  not  forwarded  to  your  office  until  October  7,  1895. 

September  21, 1895,  your  office  considered  the  case  on  the  first  appeal 
filed  by  Draper  et  aL  (the  second  appeal  not  having  reached  your 
office)  and  affirmed  the  action  of  the  register  and  receiver  in  dismissing 
the  adverse  on  the  ground  that  it  was  not  signed  or  verified.  It  was 
stated  in  said  decision  that  there  was  no  appeal  from  the  action  of  the 
local  officers  of  August  15, 1895,  rejecting  the  protest  filed  July  23, 
1895,  but  the  same  had  been  considered,  and  that  ^^the  protest  as  made 
and  corroborated  lays  proper  grounds  for  a  hearing,  if  nothing  had 
been  filed  in  said  matter  subsequently.''  Manning's  second  affidavit 
was  then  quoted,  and  it  was  held  that  ^^  this  affidavit  so  modifies  the 
statement  of  said  corroborating  witness  as  to  leave  the  protest  under 
consideration  uncorroborated,  and  for  this  reason  you  should  have 
declined  to  order  a  hearing."  The  action  of  tbe  local  officers  was 
affirmed,  <^  not  because  the  allegations  in  said  protest  are  insufficient, 
but  because  said  protest  is  uncorroborated."    It  was  also  said  that  the 
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action  of  the  local  officers  in  allowing  entry  while  appeal  was  i>ending 
was  Irregular,  but  that  the  same  should  remain  intact  since  upon  the 
appeal  the  protest  had  proven  unavailing. 

October  26^  1895,  Draper  et  oL  filed  another  protest  in  exactly  the 
same  language  as  that  of  July  23rd.  This  protest  (forwarded  to  your 
office  without  action  by  the  register  and  receiver)  was  corroborated  by 
Charles  W.  Sellers  and  John  G.  McKee.  December  3, 1895,  Sellers  and 
McKee  filed  their  joint  affidavit,  in  which  they  so  modify  their  corrobo- 
ration as  to  practically  leave  the  protest  uncorroborated. 

In  a  letter  of  February  17, 1896,  denying  a  motion  for  review  of  your 
office  decision  of  September  21, 1895,  the  protest  filed  October  26, 1895, 
was  considered  and  dismissed. 

March  28, 1896,  Draper  et  al.  appealed  to  the  Department. 

The  local  officers  were  right  in  rejecting  the  adverse  filed  June  29th, 
for  the  reason  that  it  was  not  filed  within  the  '^  sixty  days  of  publica- 
tion." It  is  true  that  a  foot  note  to  the  published  notice,  probably 
placed  there  by  the  publisher  for  his  own  convenience,  shows  the  last 
publication  to  have  been  July  4, 1895,  but  it  also  shows  the  first  to  have 
been  April  11, 1895.  There  would  be  much  more  than  sixty  days  of 
publication  between  April  11th  and  July  4th,  so  that  the  error  was 
apparent  from  the  foot  note  and  could  not  have  been  misleading.  This 
is  not  a  case  where  the  published  notice  erroneously  stated  the  time  for 
appearance  or  action  by  adverse  parties  and  therefore  misled  them. 
Notices  of  mineral  applications  contain  in  themselves  no  words  of  cita- 
tion and  do  not  purport  by  their  own  terms  to  fix  the  time  for  adverse 
action.  Following  the  language  of  the  statute  such  a  publication  is 
simply  <<  a  notice  t  hat  such  application  has  been  made,"  and  the  statute 
constitutes  the  citation  and  fixes  the  time  for  adverse  action.  The  fact 
that  the  notice  was  published  for  more  than  the  required  period  did  not 
change  the  time  fixed  by  law  for  filing  an  adverse.  In  the  case  ot 
Bonesell  et  al.  v.  McNider,  (13  L.  D.,  286)  a  similar  error  in  a  foot  note 
to  the  published  notice  was  held  not  to  excuse  the  adverse  claimant 
from  filing  his  adverse  within  the  period  fixed  by  section  2325,  which 
reads: 

If  no  adverse  claim  shall  have  been  filed  ....  at  the  expiration  of  the  sixty  days 
of  publication,  it  shall  be  assumed  the  applicant  is  entitled  to  a  patent  •  .  •  •  and 
that  no  adverse  claim  exists. 

The  protest  charges  that  in  answer  to  an  inquiry  by  Draper,  the  chiet 
clerk  in  charge  of  the  local  laud  ofliice  stated  ^<  that  the  last  publication 
would  be  on  July  4,  1895,  and  that  protestant  had  until  the  evening  ot 
July  1, 1895,  in  which  to  file  his  adverse."  It  appears  from  the  affidavit 
of  this  clerk  that  Draper's  inquiry  was  made  on  June  28,  1895,  and  as 
this  was  after  the  expiration  of  the  sixty  days  of  publication,  it  is  imma- 
terial what  the  chief  clerk  may  have  said  at  that  time. 

The  protest  filed  July  23,  1895,  was  dismissed  by  your  office  Septem- 
ber 21, 1895,  and  that  filed  October  26,  1895,  was  dismissed  February 
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17,  1896, — ^both  for  the  reason  that  the  protest  was  uncorroborated,  the 
corroborating  witnesses  having  withdrawn  their  statements. 
In  your  office  decision  of  February  17,  1896,  it  was  said: 

Under  the  United  States  mineral  land  laws,  the  filing  of  a  protest  against  an  appli- 
cation for  patent  or  an  entry  is  allowable,  and  when  a  protest  has  been  filed  against 
a  mineral  entry,  it  rests  in  the  sound  discretion  of  the  Comuli^sioner  of  this  office  to 
allow  a  hearing  thereon,  or  to  dismiss  it.  It  is  true  that  the  Commissioner  might  in 
the  exercise  of  his  discretion  order  a  hearing  in  an  exceptional  case  upon  a  protest, 
althongh  it  was  uncorroborated.  But  the  general  and  almost  universal  practice  for 
many  years  has  been  to  require  such  protests  to  be  duly  corroborated  before  making 
an  order  allowing  a  hearing. 

As  a  general  proposition  it  is  a  correct  practice  to  decline  to  consider 
an  uncorroborated  protest  where  the  facts  alleged  and  upon  which  a 
hearing  is  asked  are  not  matters  of  record,  but  it  is  held  (Pierce  v. 
Bond,  22  L.  D.,  345)  that  the  corroboration  of  a  protest  is  not  a  pre- 
requisite to  its  recognition  as  a  proper  basis  for  inquiry  where  the 
facts  charged  are  shown  by  records  of  which  judicial  notice  must  be 
taken  by  the  officers  of  the  Land  Department. 

The  protestants  allege,  inter  alia^  that — 

no  proper  proof  of  the  amonnt  and  character  of  the  improvoments  on  said  claim  by 
the  duly  constituted  officer,  as  by  statute  and  rules  and  regulations  of  the  Laud 
Department  required,  was  filed  during  the  period  of  publication  or  at  all. 

This  statement  was  either  proven  or  disproved  by  the  record  in  this 
case,  of  which  notice  should  have  been  taken,  and  if  proven  by  the 
record  it  was  a  proper  subject  of  inquiry  without  other  corroboration. 
Was  this  allegation  proven  f 

Section  2329  of  the  Eevised  Statutes  provides  that: 

Claims  usually  called  "  placers,'^  including  all  forms  of  deposit,  excepting  veins  of 
qaai-tz,  or  other  rook  in  place,  shall  be  subject  to  entry  and  patent,  under  like  cir- 
cumstances and  conditions,  and  upon  Birailar  proceedings,  as  are  provided  for  vein  or 
lode  claims;  but  where  the  lands  have  been  previously  surveyed  by  the  United 
States,  the  entry  in  its  exterior  limits  shall  conform  to  the  legal  subdivisions  of  the 
public  lands. 

Section  2325,  having  reference  to  proceedings  to  obtain  patent  to 
vein  or  lode  claims,  provides,  inter  alia,  that: 

The  claimant  at  the  time  of  filing  this  ap))lication  or  at  any  time  thereafter,  within 
the  sixty  days  of  publication,  shall  tile  with  the  reginter  a  certificate  of  the  United 
States  surveyor- general  that  five  hundred  dollars  worth  of  labor  has  been  expended 
or  improvements  made  upon  the  claim  by  himself  or  grantors. 

With  the  record  in  the  present  case  are  affidavits  showing  the  expend- 
iture of  five  hundred  dollars  in  labor  and  improvements  on  the  claim 
before  the  expiration  of  the  period  of  publication,  but  these  affidavits 
were  filed  several  days  after  that  period. 

The  first  question  presented  in  regard  to  these  affidavits  is  whether 
they  were  filed  in  time  to  authorize  their  consideration;  in  other  words, 
is  the  provision  of  the  statute  as  to  the  time  when  proof  of  expenditure 
in  labor  and  improvements  shall  be  filed  mandatory  or  only  directory. 
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The  thing  to  be  accomplished,  the  essence  of  the  statntory  require- 
ment, is  the  development  and  improvement  of  the  claim  by  the  expeudi- 
ture  thereon  of  a  stated  amoant  in  labor  or  improvements  by  the 
applicant  or  his  grantors  as  a  condition  to  patenting  the  claim.  The 
proof  thereof  is  required  for  the  information  and  gnidance  of  the  gov- 
ernment and  not  for  the  information  or  guidance  of  adverse  parties. 
Differing  from  the  annual  expenditure  of  one  hundred  dollars  required 
by  law,  this  five  hundred  dollar  expenditure  is  not  a  condition  to  the 
maintenance  of  a  mineral  location*  It  is  only  a  prerequisite  to  a  patent, 
the  obtaining  of  which  is  not  necessary  to  the  continued  occupation  and 
enjoyment  of  a  mineral  claim.  The  failure  to  make  this  five  hundred 
dollar  expenditure  does  not  subject  the  claim  to  the  acquisition  of 
rights  by  others  and  much  less  would  a  failure  to  furnish  proof  of  such 
expenditure  do  so.  The  time  of  filing  such  proof  does  not  affect  the 
rights  of  others  prejudicially  or  at  all. 

Judge  Cooley,  in  his  Constitutional  Limitations,  (4th  Ed.,  93)  says: 

Those  directions  which  are  not  of  the  essence  of  the  thing  to  be  done,  bat  which 
are  given  with  a  view  merely  to  the  proper,  orderly,  and  prompt  conduct  of  the 
business,  and  by  a  failure  to  obey  which  the  rights  of  those  interested  will  not  be 
prejudiced,  are  not  commonly  to  be  regarded  as  mandatory;  and  if  the  a«t  is  per- 
formed, bat  not  in  the  time  or  in  the  precise  mode  indicated,  it  may  still  be  suffi- 
cient, if  that  which  is  done  accomplishes  the  substantial  parpose  of  the  statute. 
But  this  rule  presupposes  that  no  negative  words  are  employed  in  the  statute  which 
expressly  or  by  necessary  imjdication  forbid  the  doing  of  the  act  at  any  other  time 
or  in  any  other  manner  than  as  directed. 

In  Sutherland  on  Statutory  Construction  it  is  said  (section  447): 

Where  a  statute  is  aflfiiinative  it  does  not  necessarily  imply  that  the  mode  or  time 
mentioned  in  it  are  exclusive,  and  that  the  act  provided  for,  if  done  at  a  different 
time  or  in  a  different  manner,  will  not  have  effect.  Such  is  the  literal  implioatiou, 
it  is  true;  bat  since  the  letter  may  be  modified  to  give  effect  to  the  Intention,  that 
implication  is  often  prevented  by  another  implication,  namely,  that  the  legislature 
intends  what  is  reasonable,  and  especially  that  the  act  shall  have  effect;  that  its 
purpose  shall  not  be  thwarted  by  any  trivial  omission,  or  a  departure  from  it  in 
some  formal,  incidental  and  comparatively  unimportant  particular. 

Applying  this  rule  of  construction  to  the  provision  fixing  the  time  of 
filing  proof  of  this  expenditure,  it  seems  to  clearly  result  that  it  is 
directory  and  not  mandatory. 

This  is  apparently  in  conflict  with  what  was  said  in  the  cases  of  Little 
Pet  Lode,  4  L.  D.,  17,  and  Milton  et  al.  v.  Lamb,  22  L.  D.,  339,  but  in  those 
cases  it  was  not  shown,  as  it  is  here,  that  the  expenditure  had  been 
made  before  the  expiration  of  the  period  of  publication. 

In  Little  Pet  Lode,  the  certificate  of  the  surveyor-general  showing 
the  required  expenditure  was  made  and  filed  over  a  year  after  the 
period  of  publication.  It  was  not  shown  when  the  improvements  had 
actually  been  made,  but  the  report  of  the  United  States  deputy  mineral 
surveyor  showed  that  at  the  time  of  survey  there  had  not  been  five 
hundred  dollars  expended. 

In  Milton  et  al,  v.  Lamb,  the  deputy  who  made  the  survey  certified  to 
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only  oue  hundred  and  twenty-five  dollars  woitli  of  iraprovements.  It 
was  not  claimed  or  sbown  that  five  hundred  dollars  had  been  expended 
in  labor  and  improvements  prior  to  the  expiration  of  the  period  of  pub- 
lication, and  the  certificate  of  the  surveyor-general  showing  the  required 
expenditure  in  amount  was  not  made  uutil  several  montbs  after  that 
period. 

it  thus  ajppears  that  the  faets  in  those  cases  were  different  from  those 
here,  and  that  a  part  of  what  was  then  said  was  not  necessary  to  a  dis- 
position of  the  questions  actually  i)resented.  To  the  extent  that  those 
cases  are  in  conflict  with  the  ruling  here  announced,  they  will  not  bo 
followed,  and  are  overruled. 

We  come  now  to  the  question  whether,  in  case  of  a  placer  claim  upon 
surveyed  lands  and  conforming  to  legal  subdivisions,  the  proof  of  the 
required  expenditure  may  be  made  otherwise  than  by  a  certificate  of 
the  United  States  surveyor-general. 

It  appears  that  it  has  been  the  practice  of  your  oftice  for  some  time 
past  to  acc*^pt  as  proof  of  the  required  expenditure  in  such  cases  affi- 
davits similar  to  those  here  filed.  This  ])ractice  is  founded  upon  the 
decision  in  the  case  of  Kosina  T.  Gerhauser,  7  L.  J).,  390,  wherein  it  was 
held  that  (syllabus) : 

An  examination  of  a  placer  claim  and  report  thereon,  by  a  deputy  mineral  8nr« 
Teyor,  at  the  expense  of  the  applicant  for  ])ateut,  should  not  be  required,  where  the 
claim  is  upon  surveyed  land  and  in  conformity  with  lojral  subdivisions. 

It  may  be  observed  that  the  statute  does  not  require  i)roceeding8  to 
obtain  patent  to  placer  claims  to  be  the  mme  or  identical  with  those 
to  obtain  patent  to  lode  claims.  Section  2329  of  the  Revised  Statutes 
provides  that: 

Claims  usually  called  ''placers''  .  .  .  shall  be  subject  to  entry  and  patent,  under 
like  circumstances  and  conditions  and  upon  aimilar  proceedings,  as  are  provided  for 
vein  or  lode  claims. 

Now,  the  requirement  that  the  claimant  shall  furnish  proof  of  the 
expenditure  of  five  hundred  dollars  on  the  chiim  is  just  as  necessary, 
and  just  as  applicable,  in  the  case  of  a  placer  claim  as  in  the  case  of  a 
lode  claim.  Its  object  is  to  evidence  the  good  faith  of  the  claimant  and 
to  demonstrate  the  mineral  character  of  the  land;  but  the  reason  for 
requiring  the  proof  of  this  expenditure  to  be  by  certificate  of  the 
surveyor-general  in  the  case  of  a  lode  claim  does  not  seem  to  apply  to 
a  placer  claim  located  upon  surveyed  land  according  to  legal  sub- 
divisions. Lode  claims  are  never  located  according  to  legal  subdivisions 
but  according  to  the  course  of  the  vein  or  lode,  and  a  special  survey 
and  plat  thereof  must  be  made.  It  seems  to  have  been  believed  appro- 
priate that  the  United  States  officer  who  has  charge  of  this  surveying 
and  i>latting  should  furnish  the  certificate  of  expenditure  for  labor  and 
improvements.  With  reference  to  placer  claims,  however,  section  2331, 
R.  S.,  provides,  inter  alia^  that: 

Where  placer  claims  are  upon  surveyed  lauds  and  conform  to  legal  subdiyisions  no 
further  sorvey  or  plat  shall  be  required. 
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Till:*  claim  being  located  upon  surveyed  lands  and  conforming  to  legal 
subdivisions,  no  farther  survey  or  plat  is  required,  and  tlie  special  rea- 
son for  requiring  the  certificate  of  the  surveyor-general  in  lode  claims 
does  not  exist.  To  require  such  a  certificate  would  be  to  put  thi* 
claimant  to  a  considerable  expense  for  the  services  of  a  deputy  mineral 
surveyor,  who  would  have  no  duty  to  perform  but  to  examine  and  re|M)rt 
on  the  labor  and  improvements.  By  the  affidavits  of  credible  witnesses 
who  are  personally  acquainted  with  the  claim  the  requisite  ex|>enditurc 
may  be  conveniently  and  reasonably  proven.  The  establishing  of  this 
fact  in  this  manner  would  be  a  similar  proceeding  to  that  provided  for 
vein  or  lode  claims.  If  the  provision  for  the  surveyor- general's  certifi- 
cate in  cases  of  vein  or  lode  claims  be  mandatory,  as  to  which  no 
opinion  is  now  expressed,  it  is  not  extended  in  its  mandatory  form  to 
placer  claims  located  upon  surveyed  land  and  conforming  to  legal  sub- 
divisions. 

The  allegation  of  insufficient  proof  of  expenditure  is  not  supported  by 
the  record  and  the  other  charges  being  uncorroborated,  your  office 
decision  is  affirmed. 

The  defendants  have  filed  a  motion  to  dismiss  this  appeal,  urging 
that  the  appellants  are  protestants  without  interest  and  not  entitled  to 
appeal.  The  disposition  of  the  case  hereinbefore  made  renders  it  unnec- 
essary to  rule  ui>on  this  motion. 


Hill  v.  Gibson. 

Motion  for  review  of  departmental  decision  of  July  27, 1897, 25  L.  D., 
63,  denied  by  Acting  Secretary  Eyan  December  29, 1897. 


okiiahoma  townsite— secnok  88,  act  of  mat  8, 1890. 

City  of  Enid. 

The  right  to  the  parchase  money  paid  on  the  commutation  of  a  homestead  entry  for 
towusite  purposes  can  only  be  recognized  on  behalf  of  an  independent  municipal 
organization. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  December  29^  1897.  (P.  J.  C.) 

With  your  office  letter  "M"  of  June  2, 1897,  is  transmitted  the  appli- 
cation of  S.  E.  Marshall,  mayor  and  agent  of  the  city  of  Enid,  Okla- 
homa Territory,  for  the  payment  to  the  said  city  of  Enid  of  the  sum  of 
$1,413.70,  paid  to  the  Secretary  of  the  Interior  by  Maurice  A.  Wogau 
for  the  NW.  J  of  Sec.  7,  T.  22  N.,  R.  6  W.,  being  cash  entry  No.  5,  Enid, 
Oklahoma,  land  district,  under  the  provisions  of  section  22  oftheactof 
May  2,  1890  (2(i  Stat,  81);  and  also  a  protest  against  the  same,  tiled  by 
the  residents  of  Kenwood,  and  accompanying  papers.  This  matter  is 
Babmitted  to  the  Department  for  instruction. 
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It  is  stated  in  yoar  office  letter  that  Wogan  made  entry  of  tbe 
described  land  Jaly  20,  1894,  <<  according  to  the  approved  plats  of  the 
townsite  of  Kenwood,  Oklahoma  Territory." 

There  is  no  question  raised  by  the  protestants  in  this  matter  as  to 
the  validity  of  the  organization  of  the  city  of  Enid,  as  a  city  of  the 
drst  class,  under  the  Oklahoma  statutes.  It  may  be  said,  however, 
that  from  an  investigation  of  the  record,  together  with  the  statute,  it 
seems  to  be  regular  in  all  particulars. 

Section  5,  article  5,  chapter  14,  of  the  statutes  of  Oklahoma  (1893), 
reads  as  follows: 

The  city  conncil  in  their  diBcretion  may  add  from  the  territory  adjacent  to  the 
city  limits,  as  defined  and  existing  at  the  date  of  the  approval  of  this  act,  Buch  addi- 
tional territory  as  they  may  deem  proper,  and  shall  in  every  case  have  power  to 
increase  or  diminish  the  city  limits,  in  such  manner  as  in  their  judgment  and  dis- 
cretion may  redound  to  the  benefit  of  the  city :  Provided,  That  in  no  case  shall  any 
a<ljacent  territory,  except  when  sub-divided  into  tracts  or  parcels  of  less  than  five 
acres,  be  added  to  the  limits  of  the  city  without  tbe  consent  in  writing  of  the  owners 
of  a  majority  of  the  whole  number  of  acres,  owned  by  residents  of  Oklahoma,  of 
the  territory  to  be  added :  Provided,  'i'hat  tracts  of  land  in  excess  of  five  acres  used 
for  a«3^rioultural  purposes  shall  not  be  snbject  to  city  taxes. 

At  a  special  meeting  of  the  city  council,  the  request  for  which  was 
properly  signed  as  provided  by  section  1,  article  3,  chapter  14,  Statutes 
of  Oklahoma,  held  on  the  11th  day  of  September,  1895,  an  ordinance 
was  passed  by  which  the  land  described, 

known  as  Kenwood,  being  adjacent  to  the  limits  of  the  city  of  Enid  and  subdi- 
vided into  tracts,  parcels,  of  less  than  five  (5)  acres  each,  be,  and  the  same  hereby 
is,  added  to,  incorporated  into,  and  made  a  part  and  parcel  of  the  said  city  of  Enid. 

This  ordinance  was  published  as  provided  by  law  and  was  to  be  in 
full  force  and  effect  from  and  after  publication. 

It  appears  that  W.  A.  Lee  and  five  ethers,  residents  of  what  is  said 
to  have  been  the  "townsite  of  Kenwood,''  on  September  3, 1895,  filed  a 
petition  before  the  board  of  county  commissioners  of  the  county  in 
which  the  land  is  situated,  stating  that  the  townsite  was  platted  and 
recorded,  that  there  were  then  residing  upon  said  tract  twenty-nine 
persons,  and  asking  that  the  townsite  of  Kenwood  be  incorporated  as 
the  village  of  Kenwood  under  the  statutes  of  Oklahoma. 

Upon  this  petition  the  board  of  county  commissioners,  on  October  8, 
1805,  passed  a  resolution  by  which  it  was  ordered  that  a  meeting  of 
the  qualified  residents  be  held,  at  a  place  named,  on  the  28th  day  of 
October,  1895,  to  determine  whether  said  territory  and  the  people  thereof 
shall  be  an  incorporated  town. 

It  appears  that  the  city  of  Enid  brought  a  suit  against  the  board  of 
county  commissioners  and  the  residents  of  the  townsite  of  Kenwood, 
and  that  a  temporary  restraining  order  was  issued  against  the  defend- 
ants, by  the  district  court,  restraining  them  and  each  of  them  from 
holding  any  election  for  the  puri)08e  of  voting  upon  the  question  of 
incorporation,  or  from  making  any  order  in  respect  thereto,  or  doing  or 
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performing  any  act  with  reference  to  the  said  incorporation  of  the  said 
tract  of  laud  as  a  village. 

At  the  time  the  present  application  for  this  fund  was  presented  to 
your  office,  there  was  nothing  in  the  record  showing  what  was  the  final 
disposition  of  this  suit,  but  the  Department  is  now  in  receipt  of  a  cer- 
titied  copy  of  the  proceedings  had  in  this  connection  in  the  district 
court,  by  which  it  appciirs  that  on  March  10, 1896, 

upon  defendant's    motion  to  quash  the  writ  herein,   ....  the  conrt  sastains 
defendant's  motion  and  ilismisses  this  oaase  at  plaintiff's  cost. 

It  is  not  shown  by  anything  in  the  record  whether  there  has  been 
any  further  action  taken  by  the  residents  of  Kenwood  to  perfect  tbe 
incorporation  of  the  same  as  a  village,  and  as  the  record  stands  before 
the  Department  to-day,  it  seems  that  Kenwood  is  now  a  part  of  the 
city  of  Enid,  having  been  attached  thereto  by  such  proceedings  as  are 
provided  for  by  statute.  The  record  showing  nothing  to  the  contrary, 
it  must  therefore  be  held  that  this  tract  of  land,  which  was  entered 
under  section  22  of  the  act  of  May  2, 1890,  is  now  a  part  and  parcel  of 
the  municipality  of  the  city  of  Enid. 

This  section  of  the  statute,  so  far  as  relates  to  the  subject  under  con- 
sideration, reads  as  follows: 

Provided f  furih^f  That  in  case  any  lands  in  said  Territory  of  Oklahoma,  which 
may  he  occupied  and  filed  upon  as  a  homestead,  under  the  provisions  of  law  appli- 
cahle  to  said  Territory,  hy  a  person  who  is  entitled  to  perfect  his  title  thereto  under 
such  laws,  are  required  for  towusite  purposes,  it  shall  he  lawfxii  for  such  person  to 
apply  to  the  Secretary  of  the  Interior  to  purchase  the  lands  emhraced  in  said  home- 
stead or  any  part  thereof  for  townsite  purposes.  He  shall  file  with  the  application 
a  plat  of  such  proposed  townsite,  and  if  such  plat  shall  he  approved  hy  the  Secre- 
tary of  the  Interior,  he  sball  issue  a  patent  to  such  person  for  land  embraced  in  said 
townsite,  upon  the  payment  of  the  sum  of  ten  dollars  per  acre  for  aU  the  lands 
emhraced  in  such  townsite,  except  the  lands  to  be  donated  and  maintained  for  pub- 
lic purposes  as  provided  in  this  section.  And  the  sum  so  received  by  the  Secretary 
of  the  Interior  shall  be  paid  over  to  the  proper  authorities  of  the  municipalities  when 
organized,  to  he  used  hy  them  for  school  purposes  only. 

It  is  under  the  provisions  of  this  statute  that  the  city  of  Enid  now 
makes  demand  for  the  payment  of  the  i)urchase  money  of  this  tract  of 
land,  and  upon  the  record  as  presented  it  seems  to  me  that  the  x)ay- 
ment  should  be  made. 

It  is  directed  by  the  last  paragraph  of  the  statute  quoted,  that  the 
money  ''shall  be  paid  over  to  the  proper  authorities  of  the  municipal- 
ities when  organized.^.  That  which  precedes  does  not  necessarily  mean 
that  land  to  be  so  purchased  must  at  the  time  be  within  an  organized 
or  incorporated  town.  It  is  necessary  that  it  be  required  for  townsite 
purposes  and  be  platted  as  a  townsite,  but  a  townsite  and  an  organize<l 
town  are  however  not  synonymous.  Organization  or  incorporation, 
while  not  necessary  to  a  purchase  or  entry  under  the  act,  is  a  prerequi- 
site to  payment  by  the  Secretary  of  the  Interior,  for  it  is  to  the  munic- 
ipality (''when  organized")  embracing  such  land  that  payment  is  to  be 
so  made« 
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In  the  absence  of  any  independent  mnnicipal  organization  of  Ken- 
wood, and  in  view  of  the  inclusion  of  this  tract  within  the  city  of 
Enid,  the  purchase  money  should  be  paid  over  to  the  proper  authorities 
of  the  latter  town. 

Beference  is  also  made  in  your  letter  to  the  entry  made  by  Luther 
M.  McGuire  of  20.09  acres,  being  entry  No.  GO,  for  the  SW.  i  of  the 
NW.  J  of  Sec.  8,  said  township  and  range,  under  the  same  statute. 

This  tract,  it  also  appears  by  the  record  before  me,  has  been  by 
legal  action  by  the  council  included  within  the  corporate  limits  of  the 
city  of  Enid.  It  is  stated  by  your  said  office  letter  that  there  is  the 
sum  of  $200.93  due  the  authorities  of  the  city  of  Enid  by  reason  ot 
this  transaction.  There  being  no  objection  ofifered  by  any  one  in  this 
behalf,  the  recommendation  of  your  office  is  approved. 

Certificates  will  therefore  be  duly  issued,  a«ldressed  to  the  Honorable 
Secretary  of  the  Treasury,  stating  that  the  city  of  Enid  is  entitled  to 
the  money  applied  for  by  reason  of  cash  x^urchases  No.  5  and  No.  66  as 
aforesaid;  and  you  are  hereby  directed  to  state  an  account  in  favor  of 
the  city  of  Enid,  Oklahoma  Territory,  for  the  use  and  benefit  of  the 
public  schools  of  said  city. 


Desmond  v.  Judd  bt  al. 

Motion  for  review  of  departmental  decision  of  May  20, 1806, 22  L.  D., 
610,  denied  by  Secretary  Bliss,  December  31, 1807. 


geiojeaij  laitd  office. 


UNITED  STATES  MINING  LAWS, 


AJSTD 


REGUUTIONS  THEREUNDER. 


APPROVED  DECEMBER  15.  1897. 
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UNITED  STATES  MINING  LAWS,  AND  REGULATIONS  THERE- 
UNDER, RELATIVE  TO  THE  RESERVATION,  EXPLORATION, 
LOCATION,  POSSESSION,  PURCHASE,  AND  PATENTING  OF  THE 
MINERAL  LANDS  IN  THE  PUBLIC  DOMAIN. 


Depar1?ment  of  the  Interior, 

General  Land  Office. 

mineral  lands  open  to  exploration,  occupation, 

and  purchase. 

Sec.  2318,  R.  S.  In  all  cases  lands  valuable  for  minerals  shall  be    Mineral  landa 
reserved  from  sale,  except  as  otherwise  expressly  direct«)d  by  law.       reaerved. 

Sec.  2319.  All  valuable  mineral  deposits  in  lands  belonginfc  to  the    4  ja]y,  i^ee,  0. 
United  States,  both  surveyed  and  unsurveyed,  are  hereby  declared  to  lee,  s.  6,'v.  14,' p. 
be  free  and  open  to  exploration  and  purchase,  and  the  lands  in  which  ^^-  .       .    .     . 
they  are  found  to  occupation  and  purchase,  by  citizens  of  the  United  open°to  purclSSe 
States  and  those  who  have  declared  their  intention  to  become  such,  by  citizens. 

under  regulations  prescribed  by  law,  and  accordin^^  to  the  local  rus-  -^ — — 

toms  or  rules  of  miners  in  the  several  mining  districts,  so  far  as  the  152^^  i^y^Yt'd 
same  are  applicable  and  not  ic consistent  with  the  laws  of  the  United  gi.'   '   '    ' 
States. 

NATURE  AND  EXTENT  OF  MINING  CLAIMS. 

1.  Mining  claims  are  of  two  distiDct  classes:  Lode  claims 
and  placers. 

LODE  CLAIMS. 

Sec  2320,  R.  S.  Mining  claims  npon  veins  or  lodes  of  qnartz  or  other    I/onsrth  of  min- 
rock  in  place  bearing  gold,  silver,  cinnabar,  lead,  tin,  copper,  or  other  *°fjj2**J™Q^j"^'*° 

valuable  deposits,  heretofore  located,  shall  be  governed  as  to  length '— 

along  the  vein  or  lode  by  the  customs,  regulations,  and  laws  in  force     30  May,  1872,  c. 
at  the  date  of  their  location.    A  mining  claim  located  after  the  tenth  JJ^*  *•  ^»  ^'  ^'^^  P* 
day  of  May,  eighteen  hundred  and  seventy-two,  whether  located  by     ' 
one  or  more  persons,  may  equal,  but  shall  not  exceed,  one  thousand 
iive  hundred  feet  in  length  along  the  vein  or  lode;  but  no  location  of 
a  mining  claim  shall  be  made  until  the  discovery  of  the  vein  or  lode 
within  the  limits  of  the  claim  located.    No  claim  shall  extend  more 
than  three  hundred  feet  on  each  side  of  the  middle  of  the  vein  at  the 
surface,  nor  shall  any  claim  bo  limited  by  any  mining  r<'guIation  to 
less  than  twenty-five  feet  on  each  side  of  the  middle  of  the  vein  at 
the  surface,  except  where  adverse  rights  existing  on  the  tenth  day  of 
May,  eighteen  hundred  and  seventy-two,  render  such  limitation  nec- 
essary.   The  end  lines  of  each  claim  shall  be  parallel  to  each  other. 

Sec.  2322.  The  locators  of  all  mining  locations  heretofore  made  or  Locators]  rightfl 
which  shall  hereafter  be  made,  on  any  mineral  vein,  lode,  or  ledge,  sit-  ot  Dosseneioii  and 
uated  on  the  public  domain,  their  lieirs  and  assigns,  where  no  adverse  ^J*^y™^"  • 
claim  exists  on  the  tenth  day  of  May,  eighteen  hundred  and  seventy-  10  May,  1872,  0. 
two,  so  long  as  they  comply  with  the  laws  of  the  United  States,  and  Jp'  *•  ^i  ▼•  t7,  p. 
with  State,  Territorial;  and  local  regulations  not  in  conflict  with  the 

.  563 


564  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

laws  of  the  United  States  goyeming  their  possessory  title,  shall  have 
the  exolasive  right  of  possession  and  enjoyment  of  all  the  snrfaco 
included  within  the  lines  of  their  locations,  and  of  all  veins,  lodes,  and 
ledges  throuffhont  their  entire  depth,  the  top  or  ax>ez  of  which  lies 
inside  of  such  surface  lines  extended  downward  Tertically,  although 
snch  veins,  lodes,  or  ledges  may  so  far  depart  ftom  a  perpendicular  in 
their  course  downward  as  to  extend  outside  the  vertical  side  lines  of 
such  surface  locations.  But  their  right  of  possession  to  snch  ontside 
parts  of  snch  veins  or  ledf^es  shall  be  confined  to  such  portions 
thereof  as  lie  between  vertical  planes  drawn  downward  as  above 
described,  through  the  end  lines  of  their  locations,  so  continued  iu 
their  own  direction  that  such  planes  will  intersect  such  exterior  part8 
of  such  veins  or  ledges.  And  nothing  in  this  section  shall  authorise 
the  locator  or  possessor  of  a  vein  or  lode  which  extends  in  its  down- 
ward course  beyond  the  vertical  lines  of  his  claim  to  enter  npon  the 
surface  of  a  crlalm  owned  or  possessed  by  another. 
Where  veins     Sec.  23S6.  Where  two  or  more  veins  intersect  or  cross  each  other, 

iptenieci,etc. priority  of  title  shall  govern,  and  snch  prior  location  shall  be  entitled 

10  May,  1872,0.  to  all  ore  or  mineral  contained  within  the  space  of  intersection;  but 

152, 8.  li,  V.  17,  p.  the  subsequent  location  shall  have  the  right  of  way  through  the  space 

^  of  intersection  for  the  purposes  of  the  convenient  working  of  the  mine. 

And  where  two  or  more  veins  unite,  the  oldest  or  prior  location  shall 

take  the  vein  below  the  point  of  nnion,  including  all  the  space  of 

intersection. 

CLAIMS  LOCATED  OB  PATENTED  PBIOB  TO  MAY  10,  1B72. 

2.  The  Ftatns  of  lode  claims  located  or  patented  previous 
to  the  10th  day  of  May,  1872,  is  not  changed  with  regard  to 
their  extent  along  the  lode  or  width  of  surface:  but  the 
claim  is  enlarged  by  sections  2322  and  2328,  by  investing 
the  locator,  bis  heirs  or  assigns,  with  the  right  to  follow, 
upon  the  conditions  stated  therein,  all  veins,  lodes,  or 
ledges,  the  top  or  aiiex  of  which  lies  inside  of  the  surface 
lines  of  bis  claim. 

3.  It  is  to  be  distinctly  understood,  however,  that  the 
law  limits  the  possessory  right  to  veins,  lodes,  or  ledges, 
other  than  the  one  named  in  the  original  location,  to  such 
as  were  not  adversely  claimed  on  May  10^  1872^  and  that 
where  such  other  vein  or  ledge  was  so  adversely  claimed 
at  that  date  the  right  of  the  party  so  adversely  claiming 
is  in  no  way  impaired  by  the  provisions  of  the  lievised 
Statutes. 

CLAIMS  LOCATED  SUBSEQUENTLY  TO  MAY  10,  1872. 

4.  From  and  after  the  10th  May,  1872,  any  person  who 
is  a  citizen  of  the  United  States,  or  who  has  declared  his 
intention  to  become  a  citizen,  may  locate,  record,  and  hold 
a  mining  claim  of  fifteen  hundred  linear  feet  along  the 
course  of  any  mineral  vein  or  lode  subject  to  location ;  or 
an  association  of  persons,  severally  qualified  as  above, 
may  make  joint  location  of  such  claim  of  fifteen  hundred 
feet^  but  in  no  event  can  a  location  of  a  vein  or  lode  made 
subsequent  to  May  10, 1872,  exceed  fifteen  hundred  feet 
along  the  course  thereof,  whatever  may  be  the  number  of 
persons  composing  the  association. 

5.  With  regard  to  the  extent  of  surface  ground  adjoining 
a  vein  or  lode,  and  claimed  for  the  convenient  working 
thereof,  the  Eevised  Statutes  provide  that  the  lateral  extent 
of  locations  of  veins  or  lodes  made  alter  May  10, 1872,  shall 


DECISIONS   RELATING    TO   THE   PUBLIC   LANDS.  565 

in  no  case  exceed  three  hundred  feet  on  each  side  of  the  mid- 
dle of  the  vein  at  the  surface^  aud  that  no  sucb  siiri'ace  rights 
shall  be  limited  by  any  mining  regulations  to  less  than 
twenty-five  feet  on  each  side  of  the  middle  of  the  vein  at 
the  surface,  except  where  adverse  rights  existing  on  the 
lOth  May,  1872,  may  render  such  limitation  necessary;  the 
end  lines  of  such  claims  to  be  in  all  cases  parallel  to  each 
other.  Said  lateral  measurements  can  not  extend  beyond 
three  hundred  feet  on  either  side  of  the  middle  of  the  vein 
at  the  surface,  or  such  distance  as  is  allowed  by  local  laws. 
For  example:  400  feet  can  not  be  taken  on  one  side  aud 
200  feet  on  the  other.  If,  however,  300  feet  on  each  side 
are  allowed,  and  by  reason  of  prior  claims  but  100  feet  can 
be  taken  on  one  side,  the  locator  will  not  be  restricted  to 
less  than  300  feet  on  the  other  side;  and  when  the  locator 
does  not  determine  by  exploration  where  the  middle  of  the 
vein  at  the  surface  is,  his  discovery  shaft  must  be  assumed 
to  mark  such  point. 

0.  By  the  foregoing  it  will  be  perceived  that  no  lode 
claim  located  after  the  10th  May,  1872,  can  exceed  a  paral- 
lelogram fifteen  hundred  feet  in  length  by  six  hundred  feet 
in  width,  but  whether  surface  ground  of  that  width  can  be 
taken  depends  upon  the  local  regulations  or  State  or  Ter- 
ritorial laws  in  force  in  the  several  mining  districts;  and 
that  no  such  local  regulations  or  State  or  Territorial  laws 
shall  limit  a  vein  or  lode  claim  to  less  than  fifteen  hundred 
feet  along  the  course  thereof,  whether  the  location  is  made 
by  one  or  more  persons,  nor  can  surface  rights  be  limited 
to  less  than  fifty  feet  in  width  unless  adverse  claims  exist- 
ing on  the  10th  day  of  May,  1872,  render  such  lateral  lim- 
itation necessary. 

7.  The  rights  granted  to  locators  under  section  2322, 
Revised  Statutes,  are  restricted  to  such  locations  on  veins, 
lodes,  or  ledges  as  may  be  "situated  on  the  public  domainP 
In  applications  for  lode  claims  where  the  survey  conflicts 
with  the  survey  or  location  lines  of  a  prior  valid  lode  claim 
and  the  ground  within  the  conflicting  surveys  is  excluded, 
the  applicant  not  only  has  no  right  to  the  excluded  ground, 
but  he  has  no  right  to  that  portion  of  any  vein  or  lode  the 
top  or  apex  of  which  lies  within  such  excluded  ground, 
unless  his  location  was  prior  to  May  10, 1872.  Uis  right  to 
the  lode  claimed  terminates  where  the  lode,  in  its  onward 
course  or  strike,  intersects  the  exterior  boundary  of  such 
excluded  ground  and  passes  within  it.  The  end  line  of  his 
survey  should  not,  therefore,  be  established  beyond  sm;h 
intersection. 

8.  Where,  however,  the  lode  claim  for  which  survey  is 
being  made  was  located  prior  to  the  conflicting  claim,  and 
such  conflict  is  to  be  excluded,  in  order  to  include  all  ground 
not  so  excluded  the  end  line  of  the  survey  may  be  estab- 
lished within  the  conflicting  lode  claim,  but  the  line  must 
be  so  run  as  not  to  extend  any  farther  into  such  conflicting 
claim  than  may  be  necessary  to  make  such  end  line  parallel 
to  the  other  end  line  and  at  the  same  time  embrace  the 
ground  so  held  and  claimed.  The  useless  practice  in  such 
cases  of  extending  both  the  side  lines  of  a  survey  into  the 
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oonflicting  claim,  and  establishing  an  end  line  wholly  within 
it,  beyond  a  point  necessary  ander  the  rule  just  stated,  will 
be  discontinued. 

DESCRIPTION  OF  CLAIM  AND  ACTS  NECBSSARY  IN  OltDbK  TO  HOLD  THS 
SAME — LOCAL  RULES  AND  REGULATIONS. 

Regnl  a  t  i  ob  b     Sec.  2324,  R.  S.  The  miners  of  oach  mining  district  may  make  reprn- 
inwlo  bj  luinere,  lations  not  in  conflict  with  the  laws  of  th<j  United  States,  or  with 
10  May,  1872,  c.  the  lawB  of  the  State  or  Territory  in  which  the  district  is  Bitnat«*d, 
152,  B.  5,  V.  17,  p!  governing  tbo  location,  manner  of  recording,  amount  of  work  neces- 
02.  sary  to  bold  possession  of  a  mining  claim,  subject  to  th<3  following 

requirements:  The  location  must  be  distinctly  marked  on  tae  ground 
so  that  its  boundaries  can  be  readily  traced.  All  reoorda  of  mining 
claims  hereafter  nuido  shall  contain  the  name  or  names  of  the  locators, 
tb(>  date  of  the  location,  and  such  a  description  of  the  claim  or  claims 
locaU^d  by  reference  to  some  natural  object  or  permanent  monument 
as  will  identify  the  claim.  On  each  claim  located  after  the  tenth 
day  of  May,  eighteen  hundred  and  seventy-two,  and  until  a  patent 
has  been  issued  therefor,  not  less  than  one  hundred  dollars'  worth  of 
labor  shall  be  performed  or  improvements  made  during  each  year. 
On  all  claims  located  prior  to  the  tenth  day  of  May,  eighteen  hun- 
dred and  seventy-two,  ten  dollars'  worth  of  labor  shall  be  performed 
or  improvements  made  by  the  tenth  day  of  June,  eightc*en  hundred 
and  seventy-four,  and  each  year  thereafter,  for  each  one  hundred  feet 
in  length  along  the  vein  until  a  jiatent  has  be«n  issued  therefor;  but 
where  such  claims  are  held  in  common,  such  expenditure  may  be 
made  upon  any  one  claim ;  and  upon  a  failure  to  comply  with  theae 
conditions,  the  claim  or  mine  upon  which  such  failure  occurred  shall 
be  open  to  relocation  in  the  pame  manner  as  if  no  location  of  the  same 
had  ever  been  made,  provided  that  the  original  locators,  their  heirs, 
assigns,  or  legal  representatives,  have  not  resumed  work  upon  the 
claim  after  failure  and  before  such  location.  Upon  the  failure  of  any 
one  of  several  co-owners  to  contribute  his  proportion  of  the  expendi- 
tures required  hereliy,  the  co-owners  who  have  performed  the  labor 
or  made  the  im])rovement8  may,  at  the  expiration  of  the  year,  give 
Buch  delinquent  co-owner  personal  notice  in  writing  or  notice  by 
publication  in  the  newspaper  published  nearest  the  claim,  for  at  least 
once  a  week  for  ninety  days,  and  if  at  the  expiration  of  ninety  days 
after  such  notice  in  writing  or  by  publicatiou  such  delinquent  should 
fail  or  refuse  to  contribute  his  proportion  of  the  expenditure  required 
bv  this  section,  his  in t<' rest  in  the  claim  shall  become  the  T>roperty  of 
his  co-owners  who  have  made  the  rec^uired  expenditures. 
Claim  located  Be  it  enacted  hy  the  Senate  and  HoUrSe  of  Bepreaentatives  of  (he  United 
prior  to  May  10,  State8  of  America  in  Conffresa  assembled j  That  tbe  provisions  of  the  fifth 
1872,  iirHt  annual  (j^ction  of  the  act  entitled  "An  act  to  promote  tbe  development  of  the 
tonded'to^Jaml,  °^"*^"ff  resciurces  of  the  United  States,"  passed  May  tenth,  eighteen 
1875.  '  hundred  and  seventy-two,  which  requires  expenditures  of  labor  and 

— improvements  on  claims  located  prior  to  the  passage  of  said  act,  are 

amuf  Jun<f6''i8^^  hereby  so  amended  that  the  time  for  the  first  annual  expenditure  on 
(18  Stat.  L.,  61).  claims  located  prior  to  the  passage  of  said  act  shall  beextended  to  the 
first  day  of  January,  eighteen  hundred  and  seventy-five. 
On  unpatpnu^d  That'section  twenty-three  hundred  and  twenty-four  of  the  Revised 
claimB  period  Statutes  of  the  United  States  be  amended  by  adding  the  following 
oonmienccs  on  vrords:  *^ Pronded,  That  the  period  within  which  the  work  required 
date  Vt^locatitSf  ^®  ^®  done  annually  on  all  unpatented  mineral  claims  shall  commence 

!!_  "  ■  on  the  first  day  of  January  succeeding  the  date  of  location  of  such 

ActofCongrfRs  claim,  and  this  "section  shall  apply  to  allclaims  located  since  the  tenth 
?M^t*^f V^Vi^  day  of  May,  anno  Domini  eighteen  hundred  and  seventy-two." 
"I^H(■^i^)tion  of     Skc.  2327,  R.  S.  The  description  of  vein  or  lode  claims,  upon  sur- 
vein  claims  on  yeyed  lands,  shall  designate  the  location  of  the  claim  with  reference 

Burveved'landT^®  ^^®  ^^^^  ^*®®^  ^^*^  Conform  therewith; 

^ L  but  wlier..  a  patent  shall  bo  issued  for  claims  upon  unsurveyerl  lands, 

10  May,  1872.  c.  the  surveyor-general,  in  extending  the  surveys,  shall  ad^just  the  same 
162,  B.  8,  V,  17,  p.  ^Q  ij^Q  boundaries  of  such  patented  claim,  according  to  the  plat  or 
dcMcription  thereof,  but  so  as  in  no  case  to  interfere  with  or  change 
the  location  of  any  such  patented  claim. 

9.  Locators  can  not  exercise  too  muck  care  in  defining 
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their  locations  at  the  outset,  inasmnch  as  the  law  requires 
that  all  records  of  mining  locations  made  subsequent  to 
May  10,  1872,  shall  contain  the  name  or  names  of  the 
locators,  the  date  of  the  location,  and  such  a  description 
of  the  claim  or  claims  located,  by  reference  to  some  nat- 
ural object  or  permanent  monument,  as  will  identify  the 
claim. 

10.  No  lode  claim  shall  be  located  until  alter  the  discov- 
ery of  a  vein  or  lode  within  the  limits  of  tlie  claim,  the  object 
of  which  provision  is  evidently  to  prevent  the  appropriation 
of  presumed  mineral  ground  for  speculative  purposes  to 
the  exclusion  of  bona  fide  prospectors,  before  sufficient 
work  has  been  done  to  determine  whether  a  vein  or  lode 
really  exists. 

11.  The  claimant  should,  therefore,  prior  to  locating  his 
claim,  unless  the  vein  can  be  traced  upon  the  surface,  sink 
a  shaft,  or  run  a  tunnel  or  drift,  to  a  sufficient  depth  therein 
to  discover  and  develop  a  mineral-bearing  vein,  lode,  or 
crevice;  should  determine,  if  possible,  the  general  course 
of  such  vein  in  either  direction  from  the  point  of  discovery, 
by  which  direction  he  will  be  governed  in  marking  tho 
boundaries  of  his  claim  on  tbe  surface.  His  location  notice 
should  give  the  course  and  distance  as  nearly  as  practicable 
from  the  discovery  shaft  on  the  claim  to  some  permanent, 
well-known  points  or  objects,  such,  for  instance,  as  stone 
monuments,  blazed  trees,  the  confluence  of  streams,  point 
of  intersection  of  well-known  gulches,  ravines,  or  roads, 
prominent  buttes,  hills,  etc.,  wluch  may  be  in  the  immedi- 
ate vicinity,  and  which  will  serve  to  perpetuate  and  fix  the 
locus  of  the  claim  and  render  it  susceptible  of  identifica- 
tion from  the  description  thereof  given  in  the  record  of 
locations  in  the  district,  and  should  be  duly  recorded. 

12.  In  addition  to  the  foregoing  data,  the  claimant  should 
state  the  names  of  adjoining  claims,  or,  if  none  adjoin,  the 
relative  positions  of  the  nearest  claims ;  should  drive  a  post 
or  erect  a  monument  of  stones  at  each  corner  of  his  surface 
ground,  and  at  the  jwint  of  discovery  or  discovery  shaft 
should  fix  a  post,  stake,  or  board,  upon  which  should  be 
designated  the  name  of  the  lode,  the  name  or  names  of  the 
locators,  the  number  of  feet  claimed,  and  in  which  direc- 
tion from  the  point  of  discovery;  it  being  essential  that  the 
location  notice  filed  for  record,  in  addition  to  the  foregoing 
description,  should  state  whether  the  entire  claim  of  fifteen 
hundred  feet  is  taken  on  one  side  of  the  point  of  discovery, 
or  whether  it  is  partly  upon  one  and  partly  upon  the  other 
side  thereof,  and  in  the  latter  case,  how  many  feet  are 
claimed  upon  each  side  of  such  discovery  point. 

l.S.  The  location  notice  must  be  filed  for  record  in  all 
respects  as  required  by  the  State  or  Territorial  laws  and 
local  rules  and  regulations,  if  there  be  any. 

14.  In  order  to  hold  the  possessory  title  to  a  mining 
claim  located  prior  to  May  10, 1872,  and  lor  which  a  patent 
has  not  been  issued,  the  law  requires  that  ten  dollars  shall 
be  expended  annually  in  labor  or  improvements  on  each 
claim  of  one  hundred  feet  on  the  course  of  the  vein  or  lode 
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until  a  patent  shall  have  been  issued  therefor;  but  where  a 
namber  of  snch  claims  are  held  in  common  apon  the  same 
vein  or  lode,  the  aggregate  expenditnre  that  would  be 
necessary  to  hold  all  the  claims,  at  the  rate  of  ten  dollars 
per  hundred  feet,  may  be  made  upon  any  one  claim.  The 
first  annual  expenditure  upon  claims  of  this  class  ^ould 
have  been  performed  subsequent  to  May  10, 1872,  and  prior 
to  January  1, 1875.  From  and  after  January  1, 1875,  the 
required  amount  must  be  exx>ended  annually  untO  patent 
issues. 

15.  In  order  to  hold  the  possessory  right  to  a  location 
made  since  May  10, 1872,  not  less  than  one  hundred  dollars' 
worth  of  labor  must  be  performed  or  improvements  made 
thereon  annually  until  entry  shall  have  been  made.  Under 
the  provisions  of  the  act  of  Congress  approved  January 
22,  1880,  the  first  annual  expenditure  becomes  due  and 
must  be  performed  during  the  calendar  year  succeeding 
that  in  which  the  location  was  made.  Expenditure  made 
or  labor  performed  prior  to  the  first  day  of  January  suc- 
ceeding the  date  of  location  will  not  be  considered  as  a  part 
of  or  applied  upon  the  first  annual  expenditure  required 
by  law. 

16.  Failure  to  make  the  expenditure  or  perform  the 
labor  required  upon  a  location  made  before  or  since  May 
10, 1872,  will  subject  a  claim  to  relocation,  unless  the  origi- 
nal locator,  his  heirs,  assigns,  or  legal  representatives  have 
resumed  work  after  such  failure  and  before  relocation. 

17.  Annual  expenditure  is  not  required  subsequent  to 
entry,  the  date  of  issuing  the  patent  certificate  being  tbe 
date  contemplated  by  statute. 

Requirement     Be  it'enacted  hy  the  Senate  and  House  of  HepreeentaHvee  of  the  United 

^^  5!?**'  ?^  ?K "  States  of  America  in  Congress  assemhledf  That  the  provisions  of  section 

ySJr  1 804  8u «^  numbered  twenty-three  hundred  and  twenty-four  of  the  Revised  Stat- 

pendedexceptasutesof  the  United  States,  which  require  that  on  each  claim  located 

to  South  Dakota,  after  the  tenth  day  of  May,  eighteen  hundred  and  seventy-two,  and 

Act  of  Con-^'^**^  patent  lias  been  issued  tnerefor,  not  less  than  one  hundred  dol- 

gresa    approved  lai^'  worth  of  labor  shall  be  performed  or  improvements  made  during 

Jnlv  18, 18M  (28  each  year,  be  suspended  for  the  y^ar  eighteen  hundred  and  ninety-four, 

Stat.  L.,  Hi).       BO  that  no  mininj;  claim  which  has  been  regularly  located  and  recorded 

as  required  by  the  local  laws  and  mining  regulations  shaUbe  subject 

to  forfeiture  lor  nonperformance  of  the  annual  assessment  for  the  year 

eighteen  hundred  and  ninety-four:  Provided^  That  the  claimant  or 

claimants  of  any  mining  location,  in  order  to  secure  the  benefits  of 

this  act,  shall  cause  to  be  recorded  in  the  office  where  the  location 

notice  or  certificate  is  filed,  on  or  before  December  thirty-first,  eighteen 

hundred  and  ninety-four,  a  notice  that  he  or  they  in  good  faith  intend 

to  hold  and  work  said  claim:  Provided^  however  fThtkt  the  provisions 

of  this  act  shall  not  apply  to  the  State  of  South  Dakota. 

Sec.  2.  That  this  act  shall  take  effect  from  and  after  its  passage. 

Honey  expend-  Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  th^  United 
^  *J\  L^*""°*^  States  of  America  in  Congress  assembled.  ThaX  section  two  thonsand 
TODded  on"t*he  ^^^^  hundred  and  twenty-four  of  the  Revised  Statutes,  be,  and  the 
lode.  same  is  hereby,  amended  so  that  where  a  person  or  company  has  or 
may  rnn  a  tunnel  for  the  purpose  of  developing  a  lode  or  lodes,  owned 

^»^  aDDTOvS  ^y  ®*^^  person  or  company,  the  money  so  expended  in  said  tunnel  shall 

f^niary  11, 1875  ^®  taken  and  considered  as  expended  on  said  lode  or  lodes,  whether 

(I8i5tat.  L./315).  located  prior  to  or  since  the  passage  of  said  act;  and  such  person  or 

company  shall  not  be  required  to  perform  work  on  the  surface  of  said 

lode  or  lodes  iu  order  to  nold  the  same  as  required  by  said  act. 
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18.  Upon  the  failure  of  any  one  of  Rcveral  co-owners  of  a 
vein,  lode,  or  ledge,  which  has  not  been  entered,  to  con- 
tribute his  proportion  of  the  expenditures  necessary  to 
hold  the  claim  or  claims  so  held  in  ownership  in  common, 
the  co-owners,  who  have  performed  the  labor  or  made  the 
improvements  as  required  by  said  Bevised  Statutes,  may, 
at  the  expiration  of  the  year,  give  such  delinquent  co-owner 
personal  notice  in  writing,  or  notice  by  publication  in  the 
newspaper  published  nearest  the  claim  for  at  least  once  a 
week  for  ninety  days;  and  if  upon  the  expiration  of  ninety 
days  after  such  notice  in  writing,  or  upon  the  expiration  of 
one  hundred  and  eighty  daysa^er  the  first  newspaper  pub- 
lication of  notice,  the  delinquent  co-owner  shall  have  failed 
to  contribute  his  proportion  to  meet  such  expenditures  or 
improvements,  his  interest  in  the  claim  by  law  passes  to 
his  co-owners  who  have  made  the  expenditures  or  improve- 
ments as  aforesaid.  Where  a  claimant  alleges  ownership 
of  a  forfeited  interest  under  the  foregoing  provision,  the 
sworn  statement  of  the  publisher  as  to  the  facts  of  publica- 
tion, giving  dates  and  a  printed  copy  of  the  notice  pub- 
lished, should  be  furnished,  and  the  claimant  must  swear 
that  the  delinquent  co-owner  failed  tocontiibute  his  proper 
proi)ortion  within  the  period  fixed  by  the  statute. 

TUNNELS. 

Sbc.  2323,  R.  8.  Where  a  tunnel  is  ran  for  the  development  of  a  vein  ne^JriStS'cI?^ 
or  lode,  or  for  the  diBcovery  of  mines,  the  owners  of  such  tunnel  shaU       *"» 


have  the  right  of  possession  of  al  1  veins  or  lodes  within  three  thousand  10  Uir^,  1872,  o 
feet  from  tne  face  of  such  tunnel  on  the  line  thereof,  not  previously  J|^  ».  4i  ▼.  17i  p 
known  to  exist,  (1iscovere<l  in  such  tunnel,  to  the  same  extent  as  if 
discovered  from  the  surface;  and  locations  on  the  line  of  such  tunnel 
of  veins  or  lodes  not  appearing  on  the  surface,  made  by  other  parties 
after  the  commencement  of  the  tunnel,  and  while  the  same  is  being 
prosecuted  with  reasonable  diligence,  shall  be  invalid:  but  failure  to 
prosecute  the  work  on  the  timnel  for  six  months  shall  be  considered 
as  an  abandonment  of  the  right  to  all  undiscoTered  veins  on  the  line 
of  such  tunnel. 

19.  The  effect  of  this  is  simply  to  give  the  proprietors  of 
a  mining  tunnel  run  in  good  faith  the  x>ossessory  right  to 
fifteen  hundred  feet  of  any  blind  lodes  cut,  discovered,  or 
intersected  by  such  tunnel,  which  were  not  previously  known 
to  exist,  within  three  thousand  feet  from  the  face  or  point 
of  commencement  of  such  tunnel,  and  to  prohibit  other 
parties,  after  the  commencement  of  the  tunnel,  from  pros- 
pecting for  and  making  locations  of  lodes  on  the  line  tliereof 
and  within  said  distance  of  three  thousand  feet,  unless 
such  lodes  appear  upon  the  surface  or  were  previously 
known  to  exist. 

20.  The  term  ''face,"  as  used  in  said  section,  is  construed 
and  held  to  mean  the  first  working  face  formed  in  the  tunnel, 
and  to  signify  the  point  at  which  the  tunnel  actually  enters 
cover;  it  being  from  this  point  that  the  three  thousand  feet 
are  to  be  counted  upon  which  prospecting  is  prohibited  as 
aforesaid. 

21.  To  avail  themselves  of  the  benefits  of  this  provision 
of  law,  the  proprietors  of  a  mining  tunnel  will  be  required, 
at  the  time  they  enter  cover  as  aforesaid,  to  give  proper 
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notice  of  their  tunnel  location  by  erecting  a  sabstantial 
post,  board,  or  monument  at  the  face  or  point  of  commence- 
ment thereof,  upon  which  should  be  posted  a  good  and  suffi- 
cient notice,  giving  the  names  of  the  parties  or  company 
claiming  the  tunnel  right ;  the  actual  or  proposed  course  or 
direction  of  the  tunnel;  the  height  and  width  thereof,  and 
the  course  and  distance  from  such  face  or  point  of  com- 
mencement to  some  permanent  well-known  objects  in  the 
vicinity  by  which  to  fix  and  determine  the  locus  in  manner 
heretofore  set  forth  applicable  to  locations  of  veins  or  lodes, 
and  at  the  time  of  iK)sting  such  notice  they  shall,  in  order 
that  miners  or  prospectors  may  be  enabled  to  determine 
whether  or  not  they  are  within  the  lines  of  the  tunnel,  estab- 
lish the  boundary  lines  thereof,  by  stakes  or  monuments 
placed  along  such  lines  at  proper  intervals,  to  the  terminus 
of  the  three  thousand  feet  from  the  face  or  x>oint  of  com- 
mencement of  the  tunnel,  and  the  lines  so  marked  will  de- 
fine and  govern  as  to  the  specific  boundaries  within  which 
prospecting  for  lodes  not  previously  known  to  exist  is  pro- 
hibited while  work  on  the  tunnel  is  being  prosecuted  with 
reasonable  diligence. 

22.  At  the  time  of  posting  notice  and  marking  out  the 
lines  of  the  tunnel  as  aforesaid,  a  full  and  correct  copy  of 
such  notice  of  location  defining  the  tunnel  claim  must  be 
filed  for  record  with  the  mining  recorder  of  the  district,  to 
which  notice  must  be  attached  the  sworn  statement  or 
declaration  of  the  owners,  claimants,  or  projectors  of  such 
tunnel,  setting  forth  the  facts  in  the  case;  stating  the 
amount  expended  by  themselves  and  their  predecessors  in 
interest  in  prosecuting  work  thereon;  the  extent  of  the 
work  performed,  and  that  it  is  bona  fide  their  intention  to 
prosecute  work  on  the  tunnel  so  located  and  described  with 
reasonable  diligence  for  the  development  of  a  vein  or  lode, 
or  for  the  discovery  of  mines,  or  both,  as  the  c.ase  may  be. 
This  notice  of  location  must  be  duly  recorded,  and,  with 
the  said  sworn  statement  attached,  kept  on  the  recorder's 
files  for  future  reference. 

23.  By  a  compliance  with  the  foregoing  much  needless 
difficulty  will  be  avoided,  and  the  way  for  the  adjustment 
of  legal  rights  acquired  in  virtue  of  said  section  2323  will 
be  made  much  more  easy  and  certain. 

24.  This  office  will  take  particular  care  that  no  improper 
advantage  is  taken  of  this  provision  of  law  by  parties 
making  or  professing  to  make  tunnel  locations,  ostensibly 
for  the  purposes  named  in  the  statute,  but  really  for  the 
purpose  of  monopolizing  the  lands  lying  in  front  of  their 
tunnels  to  the  detriment  of  the  mining  interests  and  to  the 
exclusion  of  bona  fide  prospectors  or  miners,  but  will  hold 
such  tunnel  claimants  to  a  strict  compliance  with  tbe  terms 
of  the  statutes;  and  a  reasonable  diligence  on  their  part  in 
prosecuting  the  work  is  one  of  the  essential  conditions  of 
their  implied  contract.  Negligence  or  want  of  due  dili- 
gence will  bo  construed  as  working  a  forfeiture  of  their 
right  to  all  undiscovered  veins  on  the  line  of  such  tunnel 
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PLACEBS. 

Skc.  2329,  K.  S.  Claims  usually  called  "placers,"  Inolnding  all  forms  Conformity  of 
of  deposit,  oxcepting  veins  of  quart/c,  or  other  rock  in  place,  shall  be  P"**^*"  *^**""*  ^ 
Biibjecttoeutry  and  patent,  under  like  circumstances  and  conditions,  *"''^^y^'  "^  "• 
and  upon  similar  proceedings,  as  are  provided  for  vein  or  lode  claims:  9  July,  1870,  c. 
but  ivhere  the  lands  have  been  previously  surveyed  by  the  Unitea  235.  »•  12,  v.  ifl,  p. 
States,  the  entry  in  its  exterior  limits  shall  conform  to  the  legal  sub-  ^'* 
divisions  of  the  public  lands. 

Sec.  2330.  Legal  subdivisions  of  forty  acres  may  be  subdivided  into    Snbdivisionsof 

tan -acre  tracts;  and  two  or  more  persons,  or  associations  of  persons,  *®'*"*°™  trsii'ts, 
1       •  ^-     ^  I-  i*  *' '  ill  1.  ii>  1     maziranmoi  lua- 

havmg  contignons  claims  of  any  size,  although  such  claims  may  be  pgy^^j^j^^j^Qg; 

less  than  ten  acres  each,  may  make  joint  entry  thereof;  but  no  loca- '- — 

tion  of  a  placer  claim,  made  after  the  ninth  day  of  July,  eighteen     o  July,  1870.  c. 

hundred  and  seventy,  shall  exceed  one  hundred  and  sixty  acres  for  jj^'*'^**"^'- ^®'P* 

any  one  person  or  association  of  persons,  whicb  location  shall  conform 

to  the  lliiiteil  States  surveys;  and  nothing  in  this  section  contained 

shall  defeat  or  impair  any  bona  fide  preemption  or  homestead  claim 

upon  agricultural  lands,  or  authorize  the  sale  of  the  improvements  of 

any  bona  Hdo  settler  to  any  purchaser. 

Sec.  2331.  Where  placer  claims  are  upon  surveyed  lands,  and  con-  Conformity  of 
form  TO  legal  subdivisions,  no  further  survey  or  plat  shall  be  required,  J„rvYv8  •  limit^ 
and  all  placer-mining  claims  located  after  the  tenth  day  of  May,  tiouof  c'hLims. 

eighteen  hundred  and  seventy- two,  shall  conform  as  near  as  practica- 

ble  with  the  United  States  system  of  public-land  surveys,  and  the  J^  ^*j^' ^^7 '  °* 
rectangular  subdivisions  of  such  surveys,  and  no  such  location  shiill  g^^'  ®'  '^'  *  ^* 
include  more  than  twenty  acres  for  each  individual  claimant;  but 
where  placer  claims  can  not  be  conformed  to  legal  subdivisions,  sur- 
vey and  plat  shall  be  made  as  on  unsnrveyed  lands;  aud  where  by  the 
segregation  of  mineral  lands  in  any  legal  subdivision  a  quantity  of 
agricultural  land  less  than  forty  acres  remains,  such  fractional  portion 
of  agricultural  land  may  be  entered  by  any  party  qualified  by  law, 
for  homestead  or  preemption  purposes. 

25.  But  one  discovery  of  mineral  is  required  to  support 
a  placer  location,  whether  it  be  of  twenty  acres  by  an 
individual,  or  of  one  hundred  and  sixty  acres  or  less  by  an 
association  of  persons. 

BUILDING   STONE. 

Be  it  enacted  &y  the  Senate  and  House  of  Representatives  of  the  United  Entry  of  lands 
States  of  Amenca  in  Congress  assemhledy  That  any  person  authorized  to  jj^*!f  7f}i\  n  1^ 
enter  lands  under  the  mining  laws  of  the  United  States  may  enter  f,^„e  under  the 
lands  that  are  chiefly  valuable  for  buildiug  stone  under  the  provi- placer- mining 
siouH  of  the  law  in  relation  to  placer-mineral  claims:  Provided,  That  laws, 
lands  reserved  for  the  benefit  of  the  public  schools  or  donated  to  any  "  ^ct~~of  CoiT 
State  shall  not  be  subject  to  entry  under  this  act.  ^ress  approved^ 

AnciiBt    4,    1892 

26.  This  act  extends  tlie  mineral-land  laws  so  as  to  bring  (27  stat.  l.  348). 
lands  chiefly  valuable  for  building  stone  within  the  provi- 
sions of  said  law  by  authorizing  a  placer  entry  of  such 

lands.  It  does  not  operate,  however,  to  withdraw  lands 
chiefly  valuable  for  building  stone  from  entry  under  any 
existing  law  applicable  thereto.  Registers  and  receivers 
should  therefore  make  a  reference  to  said  act  on  the  entry 
impers  in  the  case  of  all  placer  entries  made  for  lands  con- 
taining stone  chiefly  valuable  for  building  purposes.  It 
will  be  noted  that  lands  reserved  for  the  benefit  of  public 
schools  or  donated  to  any  3tate  are  uot  subject  to  entry 
under  said  act. 
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PETBOLEUM  AND  OTHER  BONERAL  OILS. 

Entiy  and  ]>at'  Be  it  enacted  hff  ths  Senate  and  ffoute  of  Sepreeentaiiree  of  the  Vniled 
*°*u6i/*'  **?**'  ^*^*^*  «/  ^iM!r*ca  in  Congrese  aeeemhledy  That  any  person  authorized  to 
leum  amf  ^h(Rr  cuter  lands  under  the  mining  laws  of  the  United  States  may  enter  and 
mineral  oilH obtain  patent  to  lands  containing  jietroleum  or  other  mineral  oils, 
under  the  placer-  and  cliiffly  valuable  therefor,  under  the  provisions  of  the  laws  relat- 
minlng laws.       j^g  ^q  placer  mineral  claims:  Provided,  That  lands  containing  such 

Act    of   Con-  petroleum  or  other  mineral  oils  which  have  heretofore  been  tiled  upon. 

ffTMa  approval,  claimed,  or  improved  as  mineral,  but  not  yet  patented,  may  be  hebl 

'^ySS^i}*im^  *"^  patented  under  the  provisions  of  this  act  the  same  as  if  such  fil- 

•a»  Stat.  L,.,  mb;.  jjjg^  claim,  or  improvement  were  subsequent  to  the  date  of  the  passage 

hereof. 

27.  It  is  to  be  observed  that  the  provisions  of  the  mineral 
laws  relating  to  placers  are  by  said  act  extended  so  as  to 
allow  the  location  and  entry  thereunder  of  public  lands 
chiefly  valuable  for  x>etroleutn  or  other  mineral  oils,  and 
entries  of  that  nature  made  prior  to  the  passage  of  said 
act  are  to  be  considered  as  though  made  thereunder. 

28.  By  section  2330  authority  is  given  for  the  subdivision 
of  forty-acre  legal  subdivisions  into  ten-acre  lots,  which  is 
intended  for  the  greater  convenience  of  miners  in  segre- 
gating their  claims  both  from  one  another  and  from  inter- 
vening agricultural  lands. 

29.  It  is  held,  therefore,  that  under  a  proper  construction 
of  the  law  these  ten-acre  lots  in  mining  districts  should  be 
considered  and  dealt  with,  to  all  intents  and  purposes,  as 
legal  subdivisions,  and  that  an  applicant  having  a  legal 
claim  which  conforms  to  one  or  more  of  these  ten-acre  lots, 
either  adjoining  or  cornering,  may  make  entry  thereof,  after 
the  usual  proceedings,  without  farther  survey  or  plat. 

30.  In  cases  of  this  kind,  however,  the  notice  given  of 
the  application  must  be  very  specific  and  accurate  in  descrip- 
tion, and  as  the  forty  acre  tracts  may  be  subdivided  into 
ten  acre  lots,  either  in  the  form  of  squares  of  ten  by  ten 
chains,  or,  if  parallelograms,  five  by  twenty  chains,  so  long 
as  the  lines  are  parallel  and  at  right  angles  with  the  lines 
of  the  public  surveys,  it  will  be  necessary  that  the  notice 
and  application  state  specifically  what  ten-acre  lots  are 
sought  to  be  patented  in  addition  to  the  other  data  required 
in  the  notice. 

31.  Where  the  ten-acre  subdivision  is  in  the  form  of  a 
square  it  may  be  described,  for  instance,  as  the  ^^  S  E.  :|  of  the 
SW.Jof  NW.|,''or,ifin  the  form  of  a  parallelogram  asafore- 
said,  it  may  be  described  as  the  "  W.  h  of  the  W.  J  of  the  S  W. 
ioftheNW.J(ortheN.JoftheS.ioftheNE.ioftlieSE.:t) 

of  section ,  township ,  range ,"  as  the 

case  maybe;  but,  in  addition  to  this  description  of  the 
land,  the  notice  must  give  all  the  other  f^^  la  that  is  required 
in  a  mineral  application,  by  which  parties  may  be  put  on 
inquiry  as  to  the  premises  sought  to  be  patented.  The 
proofs  submitted  with  applications  for  claims  of  this  kind 
must  show  clearly  the  character  and  the  extent  of  the 
improvements  upon  the  premises. 

The  proof  of  improvements  must  show  their  value  to  be 
not  less  than  five  hundred  dollars  and  that  they  were  made 
by  the  applicant  for  patent  or  his  grantors.  The  annual 
expenditure  to  the  amount  of  $100;  required  by  section 
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2324,  Revised  Statates,  most  be  made  upon  placer  claims 
as  well  as  lode  claims. 

32.  Applicants  for  patent  to  a  placer  claim,  who  are  also 
in  possession  of  a  known  vein  or  lode  included  therein, 
mast  state  in  their  application  that  the  placer  includes 
such  vein  or  lode.  The  published  and  posted  notices  must 
also  include  such  statement.  If  veins  or  lodes  lying  within 
a  placer  location  are  owned  by  other  parties,  the  fact 
should  be  distinctly  stated  in  the  application  for  patent, 
and  in  all  the  notices.  But  in  all  cases  whether  the  lode 
is  claimed  or  excluded,  it  must  be  surveyed  and  marked 
upon  the  plat;  the  field  notes  and  i)lat  giving  the  area  of 
the  lode  claim  or  claims  and  the  area  of  the  placer  sep- 
arately. It  should  be  remembered  that  an  application 
which  omits  to  include  an  application  for  a  known  Vein  or 
lode  therein,  must  be  construed  as  a  conclusive  declaration 
that  the  applicant  has  no  right  of  possession  to  the  vein 
or  lode.  Where  there  is  no  known  lode  or  vein,  the  fact 
must  appear  by  the  affidavit  of  two  or  more  witnesses. 

33.  By  section  2330  it  is  declared  that  no  location  of  a 
placer  claim,  made  after  July  9,  1870,  shall  exceed  one 
hundred  and  sixty  acres  for  any  one  person  or  association 
of  persons,  which  location  shall  conform  to  the  United 
States  surveys. 

34.  Section  2331  provides  that  all  placer-mining  claims 
located  after  May  10, 1872,  shall  conform  as  nearly  as  prac- 
ticable with  the  United  States  systems  of  public  surveys 
and  the  subdivisions  of  such  surveys,  and  no  such  locations 
shall  include  more  tiian  twenty  acres  for  each  individual 
claimant. 

35.  The  foregoing  provisions  of  law  are  construed  to 
mean  that  after  the  9th  day  of  July,  1870,  no  location  of  a 
placer  claim  can  be  made  to  exceed  one  hundred  and  sixty 
acres,  whatever  may  be  the  number  of  locators  associated 
together,  or  whatever  the  local  regulations  of  the  district 
may  allow;  and  that  from  and  after  May  10, 1872,  no  loca- 
tion can  exceed  twenty  acres  for  each  individual  partici- 
pating therein;  that  is,  a  location  by  two  persons  can  not 
exceed  forty  acres,  and  one  by  three  persons  can  not  exceed 
sixty  acres. 

36.  The  regulations  hereinbefore  given  as  to  the  manner 
of  marking  locations  on  the  ground,  and  placing  the  same 
on  record,  must  be  observed  in  the  case  of  placer  locations 
so  far  as  the  same  are  applicable,  the  law  requiring,  how- 
ever, that  where  placer  claims  are  upon  surveyed  public 
lands  the  locations  must  hereafter  be  made  to  conform  to 
legal  subdivisions  thereof  as  near  as  practicable. 

PROCEDUBE  TO   OBTAIN  PATENT  TO  MINERAL  LANDS. 

8kc.  2325,  R.  8.  A  patent  for  any  land  claimed  and  located  for  Tain-    Patents    for 
able  deposits  may  be  obtained  in  tbe  following  manner:  Aoy  person,  iP*"®'^*_^*JJ*^**  I 

association,  or  corporation  authorized  to  locate  a  claim  under  this   ^^°      °^^  j 

chapter,  having  claimed  and  located  a  piece  of  land  for  such  pnrpo.se8,     lo  May,  1872,  o. 
who  has,  or  have,  complied  with  the  terms  of  this  chapter,  may  file  in  J52,  a.  «,  v.  17,  p. 
the  proper  land  office  an  application  for  a  patent,  under  oath,  show-  ^^ 
ing  such  compliance,  together  with  a  plat  and  field  notes  of  the  claim 
or  olainis  in  common;  imide  by  or  under  the  direction  of  the  United 
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States  8iUTeyor>geii«raly  showing  aoonrately  the  bonndaries  of  the 
claim  or  clainis,  which  shall  be  distinctly  marked  by  monuments  on 
the  ground,  and  shall  post  a  copy  of  snch  plat,  together  with  a  notice 
of  such  application  for  a  patent,  in  a  conspicnons  place  on  the  land 
embraced  lu  such  plat  previous  to  the  filing  of  the  application  for  a 
patent,  aud  shall  hie  an  affidavit  of  at  least  two  persons  that  such 
notice  has  beeu  duly  posted,  and  shall  file  a  copy  of  the  notice  in  such 
land  office,  and  shall  thereupon  bo  entitled  to  a  patent  for  the  land,  in 
the  manner  following:  The  register  of  the  land  office,  upon  the  fiiiui; 
of  such  application,  plat,  field  notes,  notices,  and  affidavits,  shall  pub- 
lish a  notice  that  such  application  has  been  made,  for  the  period  of 
sixty  days,  in  a  newspaper  to  be  by  him  designated  as  publisned  near- 
est to  such  claim;  and  he  shall  also  post  such  notice  in  his  office  fur 
the  same  period.  The  claimant  at  the  time  of  filing  this  application, 
or  at  any  time  thereafter,  within  the  sixty  days  of  publication,  shall 
file  with  the  register  a  certificate  of  the  United  States  surveyor-general 
that  five  hundred  dollars'  worth  of  labor  has  been  expended  or  improve- 
ments made  upon  the  claim  by  himself  or  grantors;  that  the  plat  is 
correct,  with  such  further  description  by  such  reference  to  natural 
objei-ts  or  permanent  monuments  as  shall  identifv  the  claim,  and  fur- 
nish an  ace n rate  description,  to  be  incorporated  in  the  patent.  At 
the  expiration  of  the  sixty  days  of  publication  the  claimant  shall  file 
his  affidavit,  Hhowing  that  the  plat  and  notice  have  been  posted  in  a 
conspicuous  place  on  the  claim  during  snch  period  of  publication.  If 
no  adverse  claim  shall  have  been  filed  with  the  register  and  the 
receiver  of  the  proper  land  office  at  the  expiration  of  the  sixty  days 
of  publication,  it  snail  be  assumed  that  the  applicant  is  entitled  to  a 
patent,  upon  the  payment  to  the  proper  officer  of  five  dollars  per  acre, 
A  ^'  .u  *  ^^^  that  no  adverse  claim  exists;  and  thereaft>or  no  objection  from 
t»^^t  *^av^  S*^^^^  parties  to  the  issuance  of  a  patent  shall  be  heard,  except  it  be 
mniie  by  author-  Bhown  that  the  applicant  has  failed  to  comply  with  the  terms  of  this 
ited  agent.  chapter. 

Seel.  ActCon-     j{^  (t  enacted  by  the  Senate  and  House  of  Bepresentatires  of  ike  United 

JaBuary^'^Tsso  ^^^^^^  ^f  -l»»<^»<'a  <»  Con'jress  aesembUdj  That  section  twenty-three  hun- 

(21  Sta?L.,*6i).  dred  and  twenty-five  of  the  Revised  Statutes  of  the  United  States  bo 

amended  by  adding  thereto  the  following  words:   ** Prorided,  That 

where  the  claimant  for  a  patent  is  not  a  resident  of  or  within  the  land 

district  wherein  the  vein,  lode,  ledge,  or  deposit  sought  to  be  patented 

is  located,  the  application  for  patent  and  tne  affidavits  required  to  be 

made  in  this  section  by  the  claimant  for  such  patent  may  be  made  hv 

his,  her,  or  its  authorized  agent,  where  said  agent  is  conversant  with 

the  facts  sought  to  be  established  by  said  affidavits:  And  provided^ 

That  this  section  shall  apply  to  all  applications  now  pending  for  patents 

to  mineral  lands.-' 

Pending  appU-     Sec.  2328.  Applications  for  patents  for  mining  claims  under  former 

cations;  existing  laws  uow  pending  may  beprosecnted  to  a  final  decision  in  the  General 

rig^'^- Land  Office;  but  in  such  cases  where  adverse  rights  are  not  affected 

10  May,  1872  c.  *'^®''®KV;  patents  may  issue  in  pursuance  of  the  provisions  of  this 

152,  8.  9,  V.  17,' p!  chapter;  and  all  patents  for  mining  claims  upon  veins  or  lodes  bereto- 

M.  fore  issued  shall  convey  all  the  rights  and  privileges  conferred  by  this 

chapter  where  no  adverse  rights  existed  on  the  tenth  day  of  May, 

eighteen  hundred  and  seventy-two. 

37.  As  a  condition  for  the  making  of  application  for 
patent  according  to  section  2325,  there  must  be  a  prelimi- 
nary showing  of  work  or  expenditure  upon  each  locatioD, 
either  by  showing  the  full  amount  sufficient  to  the  mainte- 
nance of  ])osse8sion  under  section  2324  for  the  pending 
year;  or,  if  there  has  been  failure,  it  should  be  shown  that 
work  has  been  resumed  so  as  to  prevent  relocation  by 
adverse  parties  after  abandonment. 

The  "pending  year"  means  the  calendar  year  in  which 
applicntion  is  made,  and  has  no  reference  to  a  showing  of 
work  at  date  of  the  ifinal  entry. 

38.  This  ])reliminary  showing  may,  where  the  matter  is 
unquestioned,  consist  of  the  affidavit  of  two  or  more  wit- 
nesses familiar  with  the  facts. 
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LODB  CLAIH. 

39.  The  claimant  is  required,  in  the  first  place,  to  have  a 
correct  survey  of  his  claim  made  under  authority  of  the 
surveyor-general  of  the  State  or  Territory  in  which  the 
claim  lies,  such  survey  to  show  with  accuracy  the  exterior 
surface  boundaries  of  the  claim,  which  boundaries  are 
required  to  be  distinctly  marked  by  monuments  on  the 
ground.  Four  plats  and  one  copy  of  the  original  field 
notes  in  each  case  will  be  prepared  by  the  surveyor-gen- 
eral; one  plat  and  the  original  field  notes  to  be  retained  in 
the  office  of  the  surveyor-general,  one  copy  of  the  plat  to 
be  given  the  claimant  for  posting  upon  the  claim,  one  plat 
and  a  copy  of  the  field  notes  to  be  given  the  claimant  for 
filing  with  the  proper  register,  to  be  finally  transmitted  by 
that  ofiicer,  with  other  papers  in  the  case,  to  this  oflice,  and 
one  plat  to  be  sent  by  the  surveyor-general  to  the  register 
of  the  proper  land  district,  to  be  retained  on  his  files  for 
future  reference.  As  there  is  no  resident  surveyor-general 
for  the  State  of  Arkansas,  applications  for  the  survey  of 
mineral  claims  in  said  State  should  be  made  to  the  Com- 
missioner of  this  office,  who,  under  the  law,  is  ex  officio  the 
U.  S.  surveyor- general. 

40.  The  survey  and  plat  of  mineral  claims  required  to  be 
filed  in  the  proper  land  office  with  application  for  patent 
must  be  made  subsequent  to  the  recording  of  the  location 
of  the  mine;  and  when  the  original  location  is  made  by 
survey  of  a  United  States  deputy  surveyor  such  location 
survey  can  not  be  substituted  for  that  required  by  the  stat- 
ute, as  above  indicated. 

DIBBCTIONS  FOB  PBEPABINa  PLAT. 

41.  The  surveyors-general  should  designate  all  surveyed 
mineral  claims  by  a  progressive  series  of  numbers,  begin- 
ning with  survey  No.  37,  irrespective  as  to  whether  they 
are  situated  on  surveyed  or  unsurveyed  lands,  the  claim  to 
be  so  designated  at  date  of  issuing  the  order  therefor,  in 
addition  to  the  local  designation  of  the  claim;  it  being 
required  in  all  cases  that  the  plat  and  field  notes  of  the 
survey  of  a  claim  must,  in  addition  to  the  reference  to  per- 
manent objects  in  the  neighborhood,  describe  the  locus  of 
the  claim,  with  reference  to  the  lines  of  public  surveys,  by 
a  line  connecting  a  corner  of  the  claim  with  the  nearest 
public  corner  of  the  United  States  surveys,  unless  such 
claim  be  on  unsurveyed  lands  at  a  distance  of  more  than 
two  miles  from  such  public  corner,  in  which  latter  case  it 
should  be  connected  with  a  United  States  mineral  monu- 
ment. Such  connecting  line  must  not  be  more  than  two 
miles  in  length  and  should  be  measured  on  the  ground 
direct  between  the  points,  or  calculated  from  actually  sur- 
veyed traverse  lines  if  the  nature  of  the  country  should 
not  x)ennit  direct  measurement.  If  a  regularly  established 
survey  corner  is  within  two  miles  of  a  claim  situated  on 
nnsurveyed  lands  the  connection  should  be  made  with  such 
comer  in  preference  to  a  connection  with  a  United  States 
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mineral  monument.  The  connecting  line  mnst  be  snrveyed 
by  the  deputy  mineral  surveyor  at  the  time  of  his  making 
the  particular  survey  and  be  made  a  part  thereof. 

42.  Upon  the  approval  of  the  survey  of  a  mining  claim 
made  upon  snrveyed  lands  the  surveyor-general  will  pre- 
pare and  transmit  to  the  local  laud  office  and  to  this  office 
a  diagram  tracing  showing  the  portions  of  legal  40-acre 
subdivisions  made  fractional  by  reason  of  the  mineral  sur- 
vey^  designating  each  of  such  portions  by  the  proper  lot 
number,  begiuuing  with  No.  1  in  each  section,  and  giving 
the  area  of  each  lot. 

43.  The  following  particulars  should  be  observed  in  the 
survey  of  every  mining  claim: 

(1)  The  exterior  boundaries  of  the  claim  should  be  rep- 
resented on  the  plat  of  survey  and  in  the  field  notes. 

(2)  The  intersection  of  the  lines  of  the  survey  with  the 
lines  of  conflicting  prior  surveys  should  be  noted  in  the 
field  notes  and  represented  upon  the  plat. 

(3)  Gonflicts  with  unsurveyed  claims,  where  the  applicant 
for  survey  does  not  claim  the  area  in  conflict,  should  be 
shown  by  actual  survey. 

(4)  The  total  area  of  the  claim  embraced  by  the  exterior 
boundaries  should  be  stated,  and  also  the  area  in  conflict 
with  each  intersecting  survey,  substantially  as  follows: 

Acres. 

TotftI  area  of  claim 10.50 

Area  in  coDflict  with  survey  No.  302 1.56 

Area  in  coDflict  with  anrvey  No.  948 2.33 

Area  in  conflict  with  Monutain  Maid  lode  mining  claim,  onsnr- 
veyed 1.48 

It  does  not  follow  that  because  mining  surveys  are  required 
to  exhibit  all  conflicts  with  prior  surveys  the  areas  of  con- 
flict are  to  be  excluded.  The  fleld  notes  and  plat  are  made 
a  part  of  the  application  for  patent,  and  care  should  be 
taken  that  the  description  does  not  inadvertently  exclude 
portions  intended  to  be  retained.  It  is  better  that  the 
application  for  patent  should  state  the  iK>rtion8  to  be 
excluded  in  express  terms. 


44.  The  claimant  is  then  required  to  post  a  copy  of  the  plat 
of  such  survey  in  a  conspicuous  place  upon  the  claim, 
together  with  notice  of  his  intention  to  apply  for  a  patent 
therefor,  which  notice  will  give  the  date  of  posting,  the 
name  of  the  claimant,  the  name  of  the  claim ;  the  mining 
district  and  county;  whether  or  not  the  location  is  of  rec- 
ord, and,  if  so,  where  the  record  may  be  found,  giving  the 
book  and  page  thereof;  the  number  of  feet  claimed  along 
the  vein  and  the  presumed  direction  thereof;  the  number 
of  feet  claimed  on  the  lode  in  each  direction  fix>m  the  poiut 
of  discovery  or  other  Well-defined  place  on  the  claim;  the 
names  of  all  adjoining  and  conflicting  claims,  or,  if  none 
exist,  the  notice  should  so  state. 

45.  After  posting  the  said  plat  and  notice  upon  the  prem- 
ises,  the  claimant  will  file  with  the  proper  register  and  { 
receiver  a  copy  of  such  plat  and  the  field  notes  of  survey  of 
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th6  claim,  accompanied  by  the  affidavit  of  at  least  two 
credible  witnesses  tbat  such  plat  and  notice  are  posted 
conspicaoasly  upon  tbe  claim,  giving  the  date  and  place  of 
sacb  posting;  a  copy  of  the  notice  so  x>osted  to  be  attached 
to  and  form  a  part  of  said  affidavit.  The  plat  forwarded 
as  part  of  the  proof  should  not  he  folded^  bat  rolledj  so  as 
to  prevent  creasing,  and  either  transmitted  in  a  separate 
package  or  so  enclosed  with  the  other  pax)ers  that  it  may 
pass  through  the  mails  without  creasing  or  mutilation.  If 
forwarded  separately,  the  letter  transmitting  the  papers 
should  state  the  fact. 

46.  Accompanying  the  field  notes  so  iiled  must  be  the 
sworn  statement  of  the  claimant  that  he  has  the  possessory 
right  to  the  premises  therein  described,  in  virtue  of  a  com- 
pliance by  himself  (and  by  his  grantors,  if  he  claims  by 
purchase)  with  the  mining  rules,  regulations,  and  customs 
of  the  mining  district,  State,  or  Territory  in  which  the 
claim  lies,  and  with  the  mining  laws  of  Congress;  such 
sworn  statement  to  narrate  briefly,  but  as  clearly  as  pos- 
sible,  the  facts  constituting  such  compliance,  the  origin  of 
his  piossession,  and  the  basis  of  his  claim  to  a  patent. 

47.  This  sworn  statement  must  be  supported  by  a  copy 
of  the  location  notice,  certified  by  the  officer  in  charge  of 
the  records  where  the  same  is  recorded,  and  where  the  ap- 
plicant for  patent  claims  tbe  interests  of  others  associated 
with  him  in  making  the  location,  or  only  as  purchaser,  in 
addition  to  the  copy  of  the  location  notice,  must  be  fur- 
nished a  complete  abstract  of  title  as  shown  by  the  record 
in  the  office  where  the  transfers  are  by  law  required  to  be 
recorded,  certiGed  to  by  the  officer  in  charge  of  the  record, 
under  his  official  seal.  The  officer  should  also  certify  that 
no  conveyances  ailecting  the  title  to  the  claim  in  question 
appear  of  record  other  than  those  set  forth  in  the  abstract, 
which  abstract  shall  be  brought  down  to  the  date  of  the 
application  for  patent.  Where  the  applicant  claims  as  sole 
locator,  his  affidavit  should  be  furnished  to  the  efiect  that 
he  has  disposed  of  no  interest  in  the  land  located. 

48.  In  the  event  of  the  mining  records  in  any  case  hav- 
ing been  destroyed  by  fire  or  otherwise  lost,  affidavit  of  the 
fact  should  be  made,  and  secondary  evidence  of  possessory 
title  will  be  received,  which  may  consist  of  the  affidavit  of 
the  claimant,  supported  by  those  of  any  other  parties  cog- 
nizant of  the  facts  relative  to  his  location,  occupancy, 
possession,  improvements,  &c.;  and  in  such  case  of  lost 
records,  any  deeds,  certificates  of  location  or  purchase,  or 
other  evidence  which  may  be  in  the  claimant's  possession 
and  t'Cnd  to  establish  his  claim,  should  be  filed. 

4".  Before  receiving  and  tiling  a  mineral  application  for 
patent,  local  officers  will  be  particular  to  see  that  it  includes 
no  land  which  is  embraced  in  a  prior  or  pending  applica- 
tion for  patent  or  entry,  or  for  any  lands  embraced  in  a 
railroad  selection,  or  for  which  publication  is  pending  or 
has  been  made  by  any  other  claimants,  and  if,  in  their 
opinion,  after  investigation,  it  should  appear  that  a  min- 
eral application  should  not,  for  these  or  other  reasons,  be 
accepted  and  filed,  they  should  formally  reject  the  same, 
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giving  the  reasons  therefor,  and  allow  the  applicant  thirty 
days  for  api>eal  to  this  office  ander  the  liales  of  Practice. 

50.  Upon  the  receipt  of  these  papers,  if  no  reason 
appears  for  rejecting  the  application,  the  register  will,  at 
the  exiHdnse  of  the  claimant  (who  most  furnish  the  agree- 
ment of  the  publisher  to  hold  applicant  for  patent  alone 
responsible  for  charges  of  publication),  publish  a  notice  of 
such  application  for  the  period  of  sixty  days  in  a  news- 
paper published  nearest  to  the  claim,  and  will  post  a  copy 
of  such  notice  in  his  office  for  the  same  period.  When  the 
notice  is  published  in  a  weekly  uewspai)er,  ten  consecutive 
insertions  are  necessary;  when  in  a  clat^y  newspaper,  the 
notice  must  appear  in  each  issue  for  sixty-one  consecutive 
issues,  the  first  day  of  issue  being  excluded  in  estimating 
the  period  of  sixty  days. 

51.  The  notices  so  published  and  posted  must  be  as  full 
and  complete  as  ])o8sible,  and  embrace  all  the  data  given 
in  the  notice  posted  upon  the  claim.  Too  much  care  can 
not  be  exercised  in  the  preparation  of  these  notices,  inas- 
much as  upon  tlieir  accuracy  and  completeness  will  depend, 
in  a  great  measure,  the  regularity  and  validity  of  the  whole 
proceeding. 

52.  The  register  shall  publish  the  notice  of  application 
for  patent  in  a  paper  of  established  character  and  general 
circulation,  to  be  by  him  designated  as  being  the  newspa- 
per published  nearest  the  land. 

53.  The  claimant,  either  at  the  time  of  filing  these  papers 
with  the  register  or  at  any  time  during  the  sixty  days'  pub- 
lication, is  required  to  file  a  certificate  of  the  surveyor- 
general  that  not  less  than  five  hundred  dollars'  worth  of 
labor  has  been  expended  or  improvements  made  upon  the 
claim,  and  if  more  than  one  claim  is  included  in  the  appli- 
cation, that  an  amount  equal  to  five  hundred  dollars  for 
each  claim  has  been  expended  by  the  applicant  or  his 
grantors;  that  the  plat  filed  by  the  claimant  is  correct; 
that  the  field  notes  of  the  survey,  as  filed,  furnish  such 
an  accurate  description  of  the  claim  as  will,  if  incorporated 
into  a  patent,  serve  to  fully  identify  the  premises,  and  that 
such  reference  is  made  therein  to  natural  objects  or  per- 
manent monuments  as  will  perpetuate  and  fix  the  locus 
thereof. 

51.  The  surveyor- general  should  derive  his  information 
upon  which  to  base  his  certificate  as  to  the  value  of  labor 
expended  or  improvements  made  from  his  deputy  who 
makes  the  actual  survey  and  examination  upon  the  prem- 
ises, and  such  deputy  should  sx)ecify  with  particularity  and 
full  detail  the  character  and  extent  of  such  improvements. 

55.  It  will  be  the  more  convenient  way  to  have  this  cer- 
tificate indorsed  by  the  surveyor-general,  both  upon  the 
plat  and  field  notes  of  survey  filed  by  the  claimant  as  afore- 
said. 

5G.  After  the  sixty  days' period  of  newspaper  publication 
has  expired,  the  claimant  will  furnish  from  theofficeof  pub- 
lication a  sworn  statement  that  the  notice  was  published 
for  the  statutory  period,  giving  the  first  and  last  day  of 
such  publication,  and  his  own  affidavit  showing  that  the 
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plat  and  notice  aforesaid  remained  conspicuously  posted 
upon  the  claim  sought  to  be  patented  during  said  sixty  days' 
publicatiou,  giving  the  dates. 

57.  Upon  the  filing  of  this  affidavit  the  register  will,  if 
no  adverse  claim  was  filed  in  his  office  during  the  period  of 
publication,  permit  the  claimant  to  pay  for  the  land  accord- 
ing to  the  area  given  in  the  plat  and  field  notes  of  survey 
aforesaid,  at  the  rate  of  five  dollars  for  each  acre  and  five 
dollars  for  each  fractional  part  of  an  acre,  except  as  other- 
wise provided  by  law,  the  receiver  issuing  the  usual  dupli- 
cate receipt  therefor.  The  claimant  will  also  make  a  sworn 
statement  of  all  charges  and  fees  paid  by  him  for  publica- 
tion and  surveys,  together  with  all  fees  and  money  paid  the 
register  and  receiver  of  the  land  office,  after  which  the  com- 
plete record  will  be  forwarded  to  the  Commissioner  of  the 
General  Land  Office  and  a  patent  issued  thereon  if  found 
regular. 

PBOTBST. 

58.  At  any  time  prior  to  the  issuance  of  patent,  protest 
may  be  filed  against  the  patenting  of  the  claim  as  applied 
for,  upon  any  ground  tending  to  show  that  the  applicant 
has  failed  to  comply  with  the  law  in  a  matter  which  would 
avoid  the  claim.  Such  protest  can  not,  however,  be  made 
the  means  of  preserving  a  surface  conflict  lost  by  failure  to 
adverse  or  lost  by  the  judgment  of  tlio  court  in  an  adverse 
suit.  One  holding  a  present  joint  interest  in  a  mineral 
location  included  in  an  application  for  patent  who  is 
excluded  from  the  application,  so  that  his  interest  would 
not  be  protected  by  the  issue  of  patent  thereon,  may  pro- 
test against  the  issuance  of  a  patent  as  applied  for,  setting 
forth  in  such  protcvst  the  nature  and  extent  of  his  interest 
in  such  location,  and  such  a  protestant  will  be  deemed  a 
party  in  interest  entitled  to  appeal.  This  results  from  the 
holding  that  a  coowner  excluded  from  an  application  for 
patent  does  not  have  an  "adverse"  claim  within  the  mean- 
ing of  sections  2325  and  2326  of  the  Eevised  Statutes.  See 
Turner  v.  Sawyer,  150  U.  S.,  578-586. 

59.  Any  party  applying  to  make  entry  as  trustee  must 
disclose  fully  the  nature  of  the  trust  and  the  name  of  the 
cestui  que  trust;  and  such  trustee,  as  well  as  the  benefi- 
ciaries, must  furnish  satisfactory  proof  of  citizenship ;  and 
the  names  of  beneficiaries,  as  well  as  that  of  the  trustee, 
must  be  inserted  in  the  final  certificate  of  entry. 

PLACERS. 

60.  The  proceedings  to  obtain  patents  for  claims  usually 
called  placers,  including  all  forms  of  deposit,  excepting 
veins  of  quartz  or  other  rock  in  place,  are*similar  to  the 
proceedings  prescribed  for  obtaining  patents  for  vein  or  lode 
claims;  but  where  said  placer  claim  shall  be  upon  surveyed 
lands,  and  conforms  to  legal  subdivisions,  no  further  survey 
or  plat  will  be  required;  and  all  placer  mining  claims  lo- 
cated after  May  10, 1872,  shall  conform  as  nearly  as  practi- 
cable with  the  United  States  system  of  2)ubiic-land  surveys 
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and  tbe  rectangnlar  snbdivisions  of  such  snryeys,  and  no 
Buch  location  shall  include  more  than  twenty  acres  for  each 
individoal  claimant;  but  where  placer  claims  can  not  be 
conformed  to  legal  subdivisions,  survey  and  plat  shall  be 
made  as  on  uusurveyed  lands.  But  where  such  claims  are 
located  previous  to  the  public  surveys,  and  do  not  conform 
to  legal  snbdivisions,  survey,  plat,  and  entry  thereof  may 
be  made  according  to  the  boundaries  thereof,  provided  the 
location  is  in  all  respects  legal. 

61.  The  proceedings  for  obtaining  patents  for  veins  or 
lodes  having  already  been  fully  given,  it  will  not  be  neces- 
sary to  repeat  them  here,  it  being  thought  that  careful 
attention  thereto  by  applicants  and  the  local  officers  will 
enable  them  to  act  understandingly  in  the  matter  and  make 
such  slight  modifications  in  the  notice,  or  otherwise,  as  may 
be  necessary  in  view  of  the  different  nature  of  the  two 
classes  of  claims;  placer  claims  being  fixed,  however,  at 
two  dollars  and  fifty  cents  per  acre,  or  fractional  part  of  an 
acre. 

ProMedingsfor     Skc.  2333,  R.  8.  Where  the  same  penon,  aesociatioiiy  or  corporation 
cUJ^  eto  ^^°^^^*  in  posseciaion  of  a  placer  claim,  and  also  a  vein  or  lode  inolnded 

'  within  the  boundaries  thereof,  application  shall  be  made  for  a  patent 

10  May,  1872,  o.  for  the  placor  claim,  with  the  statement  that  it  includes  sach  vein  or 
152,  a.  U,  y.  17,  p.  lode,  and  in  such  case  a  patent  shall  issue  for  the  placer  claim,  subject 
to  the  provisions  of  this  chapter,  including  such  vein  or  lode,  upon 
the  payment  of  five  dollars  per  acre  for  such  vein  or  lode  claim,  and 
twenty-five  feet  of  surface  on  each  side  thereof.  The  remainder  of 
the  placer  claim,  or  any  placer  claim  not  embracing  any  vein  or  lodo 
claim,  shall  be  paid  for  at  the  rate  of  two  dollars  and  fifty  cents  per 
acre,  together  with  all  costs  of  proceedings ;  and  where  a  vein  or  lode, 
such  as  is  described  in  section  twenty-three  hundred  and  twenty,  is 
known  to  exist  within  the  boundaries  of  a  placer  claim,  an  applica- 
tion for  a  patent  for  such  plainer  claim  which  does  not  include  an 
application  for  the  vein  or  lode  claim  shall  be  coustraed  as  a  concla- 
■fye  declaration  that  the  claimant  of  the  placer  claim  has  no  right  of 
possession  of  the  vein  or  lode  claim ;  bnt  where  the  existence  of  a  vein 
or  lode  in  a  placer  claim  is  not  known,  a  patent  for  the  placer  claim 
shall  convey  all  valuable  mineral  and  other  deposits  within  the  bound- 
aries thereof. 

62.  The  first  care  in  recognizing  an  application  for  patent 
npon  a  placer  claim  mast  be  exercised  in  determining  the 
exact  classification  of  the  lands.  To  this  end  the  clearest 
evidence  of  which  the  case  is  capable  should  be  presented. 

(1)  If  the  claim  be  all  placer  ground,  that  fiict  must  be 
stated  in  the  application  and  corroborated  by  accompany- 
ing proofs;  if  of  mixed  placers  and  lodes,  it  should  be  so 
set  ont,  with  a  description  of  all  known  lodes  situated 
within  the  boundaries  of  the  claim.  A  specific  declaration, 
such  as  is  required  by  section  2t}33,  Revised  Statates,  must 
be  furnished  as  to  each  lode  intended  to  be  claimed.  All 
other  known  lodes  are,  by  the  silence  of  the  applicant, 
excladed  by  law  from  all  claim  by  him,  of  whatsoever  nature, 
possessory  or  otherwise. 

(2)  Deputy  surveyors  shall,  at  the  expense  of  the  parties, 
make  full  examination  of  all  placer  claims  surveyed  by 
them,  and  duly  note  the  facts  as  specified  in  the  law,  stat- 
ing the  quality  and  composition  of  the  soil,  the  kind  and 
amoant  of  timber  and  other  vegetation,  the  locus  and  size 
of  streams,  and  such  other  matters  as  may  appear  upon 
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the  snrface  of  the  claim.  This  examination  staonid  inclnde 
the  character  and  extent  of  all  surface  and  underground 
workings,  whether  placer  or  lode,  for  mining  purposes. 

{3)  In  addition  to  these  data^  which  the  law  requires  to 
be  shown  in  all  cases,  the  deputy  should  report  with  ref- 
erence to  the  proximity  of  centers  of  trade  or  residence: 
also  of  well-known  systems  of  lode  deposit  or  of  individual 
lodes.  He  should  also  report  as  to  the  use  or  adaptability 
of  the  claim  for  placer  mining;  whether  water  has  been 
brought  upon  it  in  sufficient  quantity  to  mine  the  same,  or 
whether  it  can  be  procured  for  that  purpose;  and,  finally, 
wliat  works  or  expenditures  have  been  made  by  the  claim* 
ant  or  his  grantors  for  the  development  of  the  claim,  and 
their  situation  and  location  with  respect  to  the  same  as 
applied  for. 

(4)  This  examination  should  be  reported  by  the  deputj" 
under  oath  to  the  surveyor- general,  and  duly  corroborated; 
and  a  copy  of  the  same  should  be  furnished  with  the  appli- 
cation for  patent  to  the  claim,  constituting  a  part  thereof, 
and  included  in  the  oath  of  the  applicant. 

(5)  Applications  awaiting  entry,  whether  published  or 
not,  must  be  made  to  conform  to  these  regulations,  with 
respect  to  examination  as  to  the  character  of  the  land. 
Entries  already  made  will  be  suspended  for  such  additional 
proofs  as  may  be  deemed  necessary  in  each  case. 

MILL  SITES. 

63.  Mill  sites  are  not  mineral  entries.  On  the  contrary, the  ^ 
land  entered  must  bo  shown  to  be  nonmineral.  They  are 
simply  auxiliary  to  the  working  of  mineral  chdms,  but  as 
the  section  granting  the  right  of  entry  is  embraced  in  the 
chapter  of  the  Keviaed  Statutes  relating  to  mineral  landd, 
they  are  therefore  included  in  this  circular. 

Sec.  2337;  R.  S.  Wbero  Tionmineral  land  not  contiffaous  to  tho  vein    PAtdnts  for 
or  lode  is  nsed  or  occupied  by  the  proprietor  of  aucn  vein  or  lode  for  J^P™i."*'*^ 

mining  or  milling  purposes,  such  nouadjacent  surface  ground  may  be         *  ^^' 

embraced  and  included  in  an  application  for  a  patent  for  such  vein  or    lo  May,  1872, o. 
lode,  and  the  same  inny  bo  patented  therewith|  subject  to  the  same  152,  s.  15,  v.  17,  p. 
preliminary  requirements  ns  to  survey  and  notice  as  are  applicable  to  ^' 
veins  or  lodes;  but  no  location  hereafter  made  of  such  nonadjacent 
land  shall  exceed  iive  acres,  and  payment  for  the  same  must  be  made 
at  the  same  rate  as  lixod  by  tliis  chapter  for  the  superiicies  of  the  lode. 
The  owner  of  a  quartz  mill  or  reduction  works,  not  owning  a  mine  in 
connection  therewith,  may  also  receive  a  patent  for  his  miU  site,  as 
provide<l  in  this  section. 

64.  To  avail  themselves  of  this  provision  of  law  parties 
holding  the  possessory  right  to  a  vein  or  lode,  and  to  a 
piece  of  nonmineral  land  not  contiguous  thereto,  for  min- 
ing or  milling  purposes,  not  exceeding  the  quantity  allowed 
for  such  purpose  by  section  2337,  United  States  Revised 
Statutes,  or  prior  laws,  under  which  the  land  was  appro- 
priated, the  proprietors  of  such  vein  or  lode  may  file  in  the 
proper  land  office  their  application  for  a  patent,  under  oath, 
in  manner  already  set  forth  herein,  which  application, 
together  with  the  plat  and  field  notes,  may  include,  embrace, 
and  describe,  in  addition  to  the  vein  or  lode,  such  noncon- 
tiguous mill  site;  and  after  due  prooeedings  as  to  uoUce, 


582  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

etc.,  a  patent  will  be  issned  convesring  the  same  as  one 
claim.  The  owuer  of  a  patented  lode  may,  by  an  independ- 
ent application,  secure  a  mill  site  if  good  faith  is  manifest 
in  its  use  or  occux)ation  in  connection  with  the  lode  and 
no  adverse  claim  exists. 

C5.  Where  the  original  survey  includes  a  lode  claim  and 
also  a  mill  site  the  lode  claim  should  be  described  in  the 
plat  and  field  notes  as  ^^Sur.  Ko.  37,  A,"  and  the  mill  site 
as  "Snr.  No.  37,  B,''  or  whatever  may  be  its  appropriate 
numerical  designation;  the  course  and  distance  f!rom  a 
corner  of  the  mill  site  to  a  comer  of  the  lode  claim  to  be 
invariably  given  in  such  plat  and  field  notes,  and  a  copy  of 
the  plat  and  notice  of  application  for  patent  must  be  con- 
spicuously posted  upon  the  mill  site  as  well  as  upon  the 
vein  or  lode  for  the  statutory  period  of  sixty  days.  In 
making  the  entry  no  separate  receipt  or  certificate  need  be 
issued  for  the  mill  site,  but  the  whole  area  of  both  lode  and 
mill  site  will  be  embraced  in  one  entry,  the  price  being  tye 
dollars  for  each  acre  and  fractional  part  of  an  acre  embraced 
by  such  lode  and  mill- site  claim. 

Q6.  In  iniOG  the  owuer  of  a  quartz  mill  or  reduction  works 
is  not  the  owner  or  claimant  of  a  vein  or  lode  the  law  per- 
mits him  to  make  application  therefor  in  the  same  manner 
preacTibed  herein  for  mining  claims,  and  after  due  notice 
and  proceedings,  in  the  absence  of  a  valid  adverse  filing, 
to  enter  and  receive  a  patent  for  his  mill  site  at  said  price 
per  acre. 

07.  In  every  case  there  must  be  satisfactory  proof  that 
the  land  claimed  as  a  mill  site  is  not  mineral  in  character, 
which  proof  may,  where  the  matter  is  unquestioned,  consist 
of  the  sworn  statement  of  two  or  more  persons  capable,  from 
acquaintance  with  the  land,  to  testify  nnderstandiugly. 

PEOOF   OP  CITIZENSHIP. 

Proof  of  dti.     Sec.  2321,  R.  S.  Proof  of  citizenship,  under  this  chapter,  may  con- 

gcuwhlp. gigj;^  iq  ij^jj  jj^g^  Qf  im  individaai,  of  his  own  affidavit  thereof:  in  the 

10  May,  1872,  c.  case  of  an  association  of  persons  unincorporated,  of  the  affidavit  of 

152,  8.  l^y,  17,  p.  their  authorized  agent,  made  on  his  own  knowledge  or  upon  informa- 

M-  tion  and  belief;  and  in  the  case  of  a  corporation  organized  under  the 

laws  of  the  United  States,  or  of  any  State  or  Territory  thereof,  by  the 

tiling  of  a  certified  copy  of  their  charter  or  certificate  of  incorporation. 

68.  The  proof  necessary  to  establish  the  citizenship  of 
applicants  for  miniug  patents  mast  be  made  in  the  foUow- 
iDg  manner:  In  case  of  an  incorporated  company,  a  certi- 
fied copy  of  their  charter  or  certificate  of  incorporation 
must  be  filed.  In  case  of  an  association  of  persons  unin- 
corporated, the  affidavit  of  their  duly  authorized  agent, 
made  npon  his  own  knowledge  or  upon  information  and 
belief,  setting  forth  the  residence  of  each  person  forming 
such  association,  must  be  submitted.  This  affidavit  mn^^ 
be  accompanied  by  a  power  of  attorney  from  the  parties 
forming  such  association,  authorizing  the  person  who  makes 
the  affidavit  of  citizenship  to  act  for  them  in  the  matter  of 
their  application  for  patent.  ; 

09.  In  case  of  an  individual  or  an  association  of  indi-  j 

viduals  who  do  not  appear  by  their  duly  authorized  agcnt^ 
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yon  will  require  the  affidavit  of  each  applicant,  showing 
wlietber  he  is  a  native  or  naturalized  citizen,  when  and 
where  born,  and  his  residence. 

70.  In  case  an  applicant  has  declared  his  intention  to 
become  a  citizen  or  has  been  naturalized,  his  affidavit  must 
show  the  date,  place,  and  the  court  before  which  he  declared 
his  int'Cntion,  or  from  which  his  certificate  of  citizenship 
issued,  and  jjresent  residence. 

71.  The  adidavit  of  the  claimant  as  to  his  citizenship 
may  be  taken  before  the  register  or  receiver,  or  any  other 
officer  authorized  to  administer  oaths  within  the  land  dis- 
trict; or,  if  the  claimant  is  residing  beyond  the  limits  of 
the  district,  the  affidavit  may  be  taken  before  the  clerk  of 
any  court  of  record  or  before  any  notary  public  of  any 
State  or  Territory. 

72.  K  citizenship  is  established  by  the  testimony  of  dis- 
interested persons,  such  testimony  may  be  taken  at  any 
place  before  any  person  authorized  to  administer  oaths,  and 
whose  official  character  is  duly  verified. 

73.  In  sending  up  the  papers  in  the  case  the  register 
must  not  omit  certifying  to  the  fact  that  the  notice  was 
X)osted  in  his  office  for  the  full  period  of  sixty  days,  such 
certificate  to  state  distinctly  when  such  posting  was  done 
and  how  long  continued. 

74.  Fo  entry  will  be  allowed  until  the  register  has  satis- 
fied himself,  by  a  careful  examination,  that  proper  proofs 
have  been  filed  upon  all  the  points  indicated  in  official  reg- 
ulations in  force,  and  that  they  show  a  sufficient  bona  fide 
compliance  with  the  laws  and  such  regulations. 

75.  The  consecutive  series  of  numbers  of  mineral  entries 
must  be  continued,  whether  the  same  are  of  lode  or  placer 
claims  or  mill  sites. 

POSSESSORY  RIGHT. 

Skc.  2332,  R.  S.  VSThere  such  person  or  association,  they  and  their  ^^^^^J^JfJJ^ 
graTitors,  have  held  and  worked  their  claims  ibr  a  period  equal  to  the  eta,  to  establish 
time  prescribed  by  the  statnte  of  limitations  for  mining  claims  of  tho  a  right  to  a  pat- 
State  or  Territory  where  the  same  may  be  situated,  evidence  of  such  ent. 
possession  and  working  of  the  claims  for  such  period  shall  be  suflR-    9  jniy  1870  0 
cient  to  establish  a  right  to  a  patent  thereto  under  this  chapter,  in  the  235,  s.  13,  y.  16*.  p! 
absence  of  any  adverse  claim ;  but  nothing  in  this  chapter  shall  be  217. 
deemed  to  impair  any  lien  which  may  have  attached  in  any  way  what- 
ever to  any  mining  claim  or  property  thereto  attached  prior  to  the 
issuance  of  a  patent. 

76.  This  provision  of  law  will  greatly  lessen  the  burden 
of  proof,  more  especially  in  the  case  of  old  claims  located 
many  years  since,  the  records  of  which,  in  many  cases, 
have  been  destroyed  by  fire,  or  lost  in  other  ways  during 
the  lapse  of  time,  but  concerning  the  possessory  right  to 
which  all  controversy  or  litigation  has  long  been  settled. 

77.  When  an  applicant  desires  to  make  his  proof  of  pos- 
sessory right  in  accordance  with  this  provision  of  law,  he 
will  not  be  required  to  produce  evidence  of  location,  copies 
of  conveyances,  or  abstracts  of  title,  as  in  other  cases,  but 
will  be  required  to  furnish  a  duly  certified  copy  of  the 
statnte  of  limitation  of  mining  claims  for  the  State  or  Ter- 
litory,  together  with  his  sworn  statement  giving  a  clear 
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and  saccinct  narration  of  the  facts  as  to  the  origin  of  his 
title,  and  likewise  as  to  the  continnation  of  his  possession 
of  the  mining  ground  covered  by  his  application ;  the  area 
thereof;  the  natare  and  extent  of  the  mining  that  has  been 
done  thereon;  whether  there  has  been  any  opposition  to 
his  possession,  or  litigation  with  regard  to  his  claim  and, 
if  so,  when  the  same  ceased;  whether  such  cessation  was 
caused  by  compromise  or  by  judicial  decree,  and  any  addi- 
tional facts  within  the  claimant's  knowledge  having  a  direct 
bearing  upon  his  possession  and  bona  fides  which  he  may 
desire  to  submit  in  support  of  his  claim. 

78.  There  should  likewise  be  filed  a  certificate^  under  seal 
of  the  court  having  jurisdiction  of  mining  cases  within  the 
judicial  district  embracing  the  claim,  that  no  suit  or  action 
of  any  character  whatever  involving  the  right  of  possession 
to  any  portion  of  the  claim  applied  lor  is  pending,  and  that 
there  has  been  no  litigation  before  said  court  affecting  the 
title  to  said  claim  or  any  part  thereof  for  a  period  equal  to 
the  time  fixed  by  the  statute  of  limitations  for  mining  claims 
in  the  State  or  Territory  as  aforesaid,  other  than  that  which 
has  been  finally  decided  in  favor  of  the  claimant. 

79.  The  claimant  should  support  his  narrative  of  iaicts 
relative  to  his  p  ^ssession,  occupancy,  and  improvements  by 
corroborative  testimony  of  any  disinterested  person  or  i>er- 
sons  of  credibility  who  may  be  cognizant  of  the  facts  in  the 
case  and  are  capable  of  testifying  understandiugly  in  the 
premises, 

ADVERSE   CLAIMS. 

AdrerMolAiin,  ^^^"  ^^^f  R-  S>  Whero  an  odverBe  claim  ia  filed  dnring  the  period 
proceedings  on.  *  of  piiblicatioD,  it  shull  l>e  upon  oath  of  tbo  persou  or  persous  makiDS^ 
~lo  if — iHTs! —  *^^®  same,  and  shaH  show  the  nature,  boundaries,  and  extent  of  such 
152,  s.7^y.  17  pi  i^^'^i^^  claim,  and  all  proceedings,  except  the  publication  of  notice 
93.*      '    *    '    '  nj^^  making  and  Aling  of  the  affidavit  thereof,  shall  be  stayed  until 

the  controversy  shall  have  been  settled  or  decided  by  a  court  of  com- 

Setent  jurisdiction,  or  the  adverse  claim  waived.  It  shall  be  the 
uty  of  the  adverse  claimant,  within  thirty  days  after  filing  his 
claim,  to  commence  proceedings  in  aconrt  of  competent  jurisdiction, 
to  determine  the  question  of  the  right  of  possession,  and  prosecute 
the  same  with  reasonable  diligence  to  final  judgment;  and  a  failure 
BO  to  do  shall  be  a  waiver  of  his  adverse  claim.  After  such  judgment 
shall  have  been  rendered,  the  party  entitled  to  the  possession  of  the 
olaim,  or  any  portion  thereof,  may,  without  giving  further  notice, 
file  a  certified  copy  of  the  judgment  roll  with  the  register  of  the 
land  office,  together  with  the  certificate  of  the  surveyor-general  that 
the  reouisite  amount  of  labor  has  been  expended  or  improvements 
made  thereon,  and  the  description  required  in  other  cases,  and  shall 
pay  to  the  receiver  five  dollars  per  aero  for  his  claim,  together  with 
the  proper  fees,  whereupon  the  whole  proceedings  and  the  judgment 
roU  shall  be  certified  by  the  register  to  the  Commissioner  of  the 
General  Land  Office,  and  a  patent  shall  issue  thereon  for  the  claim, 
or  such  portion  thereof  as  tlie  applicant  shall  appear,  from  the  decision 
of  the  court,  to  rightly  possess.  If  it  appears  from  the  decision  of 
the  court  that  several  parties  are  entitled  to  separate  and  different 
portions  of  the  claim,  each  party  may  pay  for  his  portion  of  the 
claim  with  the  proper  fees,  and  file  the  certificate  and  description  by 
the  surveyor-general,  whereupon  the  register  shall  certify  the  pro- 
ceedings and  judgment  roll  to  the  Commissioner  of  the  General  Land 
Office,  as  in  the  preceding  case,  and  patents  shall  issue  to  the  several 
parties  according  to  their  respective  nghts.    Nothing  herein  con- 


DBCTSTONft   RRT.ATING   TO   THE   PUBLIC   LANDS.  585 

tallied  Bhall  be  oonstmed  to  prevent  the  alienation  of  a  title  con-* 
veyed  by  a  patent  for  a  mining  claim  to  any  person  whatever. 

Be  it  enacted  by  the  Senate  and  Route  of  RepreeentaHvee  of  the  United  In  action 
Slaiee  of  America  in  Congrese  aeaembled.  That  if,  in  any  action  brought  ^^^?*v*^d  °®* 
pursuant  to  section  twenty -three  hundred  and  twenty-six  of  the  U^hor  party .  *** 

Revised  Statutes,  title  to  the  ground  in  controversy  shall  not  be  estab — 

lished  by  either  party,  the  jury  shall  so  find,  and  judgment  shall  be   ^^'^^^^JP*^ 
entered  according  to  the  verdict.    In  such  case  costs  shall  not  ^«  J^igg^*^!  sSl 
allowed  to  either  party,  and  the  claimant  shall  not  proceed  in  theL.,60(}). 
land  office  or  be  entitled  to  a  patent  for  the  ground  in  controversy 
until  he  shall  have  perfected  his  title. 

Be  it  enacted  by  the  Senate  and  House  of  B^eeentativee  of  the  United  Adverse  claim 
Statee  of  America  in  Congreee  assembled,  That  the  adverse  claim  req^nired  ^^Y  ^  verified 

by  section  twenty-three  hundred  and  twenty-six  of  the  Revised  Stat-  ^y  >ggpt. 

utes  may  be  verified  by  the  oath  of  any  duly  authorized  agent  or  Sec.  1,  act  of 
attorney  in  fact  of  the  adverse  claimant  cognizant  of  the  facts  stated ;  Congrosii  ap- 
and  the  adverse  claimant,  if  residing  or  at  the  time  being  beyond  the  fiS^?io^£2t  ^' 
limits  of  the  district  wherein  the  claim  is  situated,  may  make  oath  to  ^J?  '  ' 

the  adverse  claim  before  the  rlerk  of  any  court  of  record  of  the  United 
States  or  the  State  or  Territory  where  the  adverse  claimant  may  then 
he,  or  before  any  notary  public  of  such  State  or  Territory. 

80.  An  adverse  mining  claim  must  be  filed  with  tbe  reg- 
ister and  receiver  of  the  laud  office  where  the  application 
for  patent  was  filed,  or  with  the  register  and  receiver  of  the 
district  in  which  the  land  is  situated  at  the  time  of  filing 
the  adverse  claim.  It  must  be  on  the  oath  of  the  adverse 
claimant,  or  it  may  be  verified  by  the  oath  of  any  duly 
authorized  agent  or  attorney  in  fact  of  the  adverse  claim- 
ant cognizant  of  the  facts  stated. 

81.  Where  an  agent  or  attorney  in  fact  verifies  the  adverse 
claim^  he  must  distinctly  swear  that  he  is  such  agent  or 
attorney,  and  accompany  his  affidavit  by  proof  thereof. 

82.  The  agent  or  attorney  in  fact  must  make  the  affidavit 
in  verification  of  the  adverse  claim  within  the  land  district 
where  the  claim  is  situated. 

83.  The  adverse  notice  must  fully  set  forth  the  nature 
and  extent  of  the  interference  or  conflict;  whether  the 
adverse  party  claims  as  a  purchaser  for  valuable  considera- 
tion or  as  a  locator;  if  the  former,  a  certified  copy  of  the 
original  location,  the  original  conveyance,  a  duly  certified 
copy  thereof,  or  an  abstract  of  title  from  the  office  of  the 
proi)er  recorder  should  be  furnished,  or  if  the  transaction 
was  a  merely  verbal  one  he  will  narrate  the  circumstances 
attending  the  purchase,  the  date  thereof,  and  the  amount 
paid,  which  facts  should  be  supported  by  the  affidavit  of 
one  or  more  witnesses,  if  any  were  present  at  the  time,  and 
if  he  claims  as  a  locator  he  must  file  a  duly  certiiied  copy 
of  the  location  from  the  office  of  t!ie  proper  recorder. 

84.  In  order  that  the '<fto«nf^?ari€«"  and  ^^extent^^  of  the 
claim  may  be  shown,  it  will  be  incumbent  upon  the  adverse 
claimant  to  file  a  plat  showing  his  entire  claim,  its  relative 
situation  or  x>osition  with  the  one  against  which  he  claims, 
and  the  extent  of  the  confiict.  This  plat  must  be  umde 
from  an  actual  survey  by  a  United  States  deputy  surveyor, 
who  will  officially  certify  thereon  to  its  correctness;  and  in 
addition  there  must  be  attached  to  such  plat  of  survey  a 
certificate  or  sworn  statement  by  the  surveyor  as  to  the 
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approximate  valae  of  the  labor  performed  or  improvements 
made  upon  the  claim  by  the  adverse  party  or  his  predeces- 
sors in  interest,  and  the  plat  must  indicate  the  position  of 
an^  shafts,  tuuuels,  or  other  improvements,  if  any  sach 
exist,  upon  the  claim  of  the  party  opposing  the  application, 
and  by  which  party  said  improvements  were  made:  Pro- 
videdy  however  J  That  if  the  application  for  patent  describes 
the  claim  by  legal  subdivisions,  the  adverse  claimant,  if 
also  claiming  by  legal  subdivisions,  may  describe  his  ad- 
verse claim  in  the  same  manner  without  further  survey 
or  plat. 

85.  Upon  the  foregoing  being  filed  within  the  sixty  days^ 
publication,  the  register,  or  in  his  absence  the  receiver,  will 
give  notice  in  writing  to  both  parties  to  the  contest  that 
such  adverse  claim  has  been  filed,  informing  them  that  the 
party  who  filed  the  adverse  claim  will  be  required  within 
thirty  days  from  the  date  of  such  filing  to  commence  pro- 
ceedings in  a  court  of  competent  jurisdiction  to  determine 
the  question  of  right  of  possession,  and  to  prosecute  the 
same  with  reasonable  dUigence  to  final  judgment,  and  that, 
should  such  adverse  claimant  fail  to  do  so,  his  adverse  claim 
will  be  considered  waived,  and  the  application  for  patent 
be  allowed  to  proceed  upon  its  merits. 

SQ,  When  an  adverse  claim  is  filed  as  aforesaid,  the  reg- 
ister or  receiver  will  indorse  upon  the  same  the  precise 
date  of  filing,  and  preserve  a  record  of  the  date  of  notifica- 
tions issued  thereon ;  and  thereafter  all  proceedings  on  the 
application  for  patent  will  be  suspended,  with  the  excep- 
tion of  the  completion  of  the  publication  and  posting  of 
notices  and  plat,  and  the  filing  of  the  necessary  proof 
thereof,  until  the  controversy  shall  have  been  adjudicated 
in  court,  or  tbe  adverse  claim  waived  or  withdrawn. 

87.  Where  an  adverse  claim  has  been  filed  and  suit 
thereon  commenced  within  the  statutory  period,  and  final 
judgment  determining  the  right  of  x)ossession  rendered  in 
favor  of  the  applicant,  it  will  not  be  sufficient  for  him  to 
file  with  the  register  a  certificate  of  the  clerk  of  the  court, 
setting  forth  the.  facts  as  to  such  judgment,  but  he  must, 
before  he  is  allowed  to  make  entry,  file  a  certified  copy  of 
the  judgment,  together  with  the  other  evidence  required  by 
section  2326,  Revised  Statutes. 

88.  Where  such  suit  has  been  dismissed,  a  certificate  of 
the  clerk  of  the  court  to  that  eff'ect  or  a  certified  copy  of 
the  order  of  dismissal  will  be  sufficient. 

89.  After  an  adverse  claim  has  been  filed  and  suit  com- 
menced, a  relinquishment  or  other  evidence  of  abandon- 
ment will  not  be  accepted,  but  the  case  must  be  terminated 
and  proof  thereof  furnished  as  required  by  the  last  two 
paragraphs. 

90.  Where  an  adverse  claim  has  been  filed,  but  no  suit 
commenced  against  the  applicant  for  patent  within  tbe 
statutory  period,  a  certificate  to  that  effect  by  the  clerk  of 
the  State  court  having  jurisdiction  in  the  case,  and  also 
by  the  clerk  of  the  circuit  court  of  the  United  States 
for  the  district  in  which  the  claim  is  situated,  will  be 
required. 
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YSBIFIOATION  OF  AFPIDATITS  IN  SELATION  TO  MINES AL 

ENTBIE8. 

Skc.  2335,  R.  S.  All  affidavits  required  to  bo  made  under  this  chap-    Verifloation  of 
ter  may  be  verified  beforo  any  officer  authorized  to  administer  oaths  amdavlta,  &o. 
within  the  land  district  where  the  claims  may  be  situated,  and  all    lo  May,  1872,  o. 
testimony  and  proofs  may  be  taken  before  any  such  officer,  and,  when  152,  8.13,  v.  17,  p. 
duly  certified  by  the  officer  taking  the  same,  shall  have  the  same  force  ^* 
and  effect  as  if  taken  before  the  register  and  receiver  of  the  land 
office.    In  cases  of  contest  as  to  tbe  mineral  or  agricultural  character 
of  land,  the  testimony  and  proofs  may  be  taken  as  herein  provided  on 
personal  notice  of  at  least  ton  days  to  tbe  opposing  party ;  or  if  such 
party  can  not  be  found,  thcu  by  publication  of  at  least  once  a  week 
for  thirty  days  in  a  newspaper,  to  be  designated  by  the  register  of  the 
land  office  as  publisliod  nearest  to  the  location  of  such  land;  and  the 
register  shall  require  proof  that  such  notice  has  been  ipven. 

Sec.  2.  That  applicants  for  mineral  patents,  if  residing  beyond  the  ^  Sec.  2,  aist  of 
limits  of  the  district  wherein  the  claim  is  situated,  may  make  any  ™y^'^*pril'S, 
oath  or  affidavit  required  for  proof  of  citizenship  before  the  clerk  of  fgg2  (22  Stet.  L^ 
any  court  of  record,  or  before  any  notary  public  of  any  State  or4»). 
Territory. 

(See  Adverse  claims.) 

OENEBAL  LEGISLATION. 

Sec.  2338,  R.  S.  As  a  condition  of  sale,  in  the  absence  of  necessary  ^^ ^^At  oondi- 
legislation  by  Congress,  the  local  legislature  of  any  State  or  Territory  Sj^i^e  by  iS^ 
mav  provide  rules  for  working  miners,  involving  easements,  drainage,  legiBlatm^ 
and  other  necessary  means  to  their  complete  development;  and  those  -   — — — — — 
conditions  shall  be  fully  expressed  in  the  patent.  262*8  5  v^  up! 

262!   ''    ' 

Sec.  2339.  Whenever,  by  priority  of  possession,  rights  to  the  use  of  Vested  rights 
water  for  mining,  agricultural,  mannfacturing,  or  other  purposes,  J.o  "8®  of  ^^ter 
have  vested  and  accrued,  and  the  same  are  recognized  and  acl^i^owl- J.J^jj^  "^''J^'"!?;^ 
edged  by  the  local  customs,  laws,*  and  the  decisions  of  courts,  the  canals. 

possessors  and  owners  of  such  vested  rights  shall  be  maintained  and 

protected  in  the  same ;  and  the  right  of  way  for  the  construction  of^^^^^'^^^^ 
ditches  and  canals  for  the  purposes  herein  specified  is  acknowledged  253'  ^*  *  ^*     *  ^' 
and  confirmed;  but  whenever  any  person,  in  the  construction  of  any 
ditch  or  canal,  injures  or  damages  the  possession  of  any  settler  on  the 

fmblic  domain,  the  party  committing  such  injury  or  damage  shall  be 
iable  to  the  party  injured  for  such  injury  or  damage. 

Sec.  2340.  All  patents  granted,  or  preemption  or  homesteads  al-  Patents,  p  r^ 
lowed,  shall  be  subject  to  any  vested  and  accrued  water  rights,  or  jj^^p^^JJjj^  *  J|,. 
rights  to  ditches  and  reservoirs  used  in  connection  with  such  water  ject to vcstedand 
rights,  as  may  have  been  acquired  under  or  reoognized  by  the  accrued  water 
preceding  section.  ??***^ 

9  July,  1870,  c. 
235,  8.17,  V.  10,  p. 
218. 

Sec.  2341.  Wherever,  upon  the  lands  heretofore  designated  as  min-    ^!jf  ^^  ^^*\* 
eral  lands,  which  have  been  excluded  from  survey  and  sale,  tl^^^e  J^^JJ^^jJJ^®^^ 
have  been  homesteads  made  by  citizens  of  the  United  States,  or  per-  diacovered  open 
sons  who  have  declared  their  intention  to  become  citizens,  which  to  homesteada. 
homesteads  have  been  made,  improved,  and  used  for  agricultural  pur-    28  Jnly  isas  c. 
poses,  and  upon  which  there  have  been  no  valuable  mines  of  gold,  263,  8.1^v.l4.'p! 
silver,  cinnabar,  or  copper  discovered,  and  which  are  properly  agri-  253. 
cultural  lands,  the  settlers  or  owners  of  such  homesteads  shall  have  a 
right  of  preemption  thereto,  and  shall  be  entitled  to  purchase  the 
same  at  the  price  of  one  dollar  and  twenty-five  cents  per  acre,  and  in 
quantity  not  to  exceed  one  hundred  and  sixty  acres ;  or  they  may  avail 
themselves  of  the  provisions  of  chapter  five  of  this  title,  relating  to 
"Homesteads." 

Sec.  2342.  Upon  the  survey  of  the  lands  described  in  the  preceding    Mineral  lands, 
section,  the  Secretary  of  the  Interior  may  designate  and  set  apart  such  Jj^^  j^^'  j?^  "? 
portions  of  the  same  as  are  clearly  agricultural  lands,  which  lands  jj^f^^g^ "     ^^^ 
shall  thereafter  be  subject  to  preemption  and  sale  as  other  public  -  26  JaTyTisosTor 
lands,  and  be  subject  to  all  the  laws  and  rogulatious  applicable  to  the  2«2, 8.11,V.  I4,*p! 

253. 
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Additional  Sxc.  2343.  Tho  PnrideDt  is  ftnthorized  to  estal>1igh  additional  land 
^•"5^  ^*"**'^*'J^®  districts,  and  to  appoint  the  necessary  officers  under  existing  laws, 
w  of  t^^P^^-  wherever  he  may  deem  the  same  necessary  for  the  public  convenience 
dent  to  provide,  in  executing  tho  provisions  of  this  chapter. 

■  — —— —     Sec.  2344.  Nothing  contained  in  this  chai)ter  shall  be  construed  to 

2^«  7  V  u  p  ^™P^'''  ^^  *oy  ^v*y»  rights  or  int-erests  in  mining  property  acquired 
252'.      *    '    '      under  existing  laws;  nor  to  affect  the  provisions  of  the  act  entitled 

ProTisions  of  '^\n  net  granting  to  A.  Sutru  the  ri^ht  of  way  and  other  privileges  to 
tbla  chapter  n«t  nid  jq  tji^,  construction  of  a  draining  and  exploring  tunnel  to  the 
riehte  *^*'^°  ConiHtock  lodo,  in  tho  State  of  Nevada,"  approved  July  twenty-five, 
Jz. — ! eightetai  hundivd  and  sixty-six. 

10  May  1872,  c.  Skc.  2345.  Tho  provisions  of  the  preceding  sections  of  this  chapter 
152»  8. 16,  V.  17,  p.  gjiall  not  apply  to  the  mineral  lands  situated  in  the  States  of  Michigan, 

b  July,  1870,  c.  Wisconsin,  and  Minnesota,  which  arc  declared  free  and  open  to  f'xplo- 
235, 8.  i7,'T.l6',p!ration  and  purchase,  according  to  legal  subdivisions,  in  like  wanner 
218.  I  t  J  ***  before  the  tenth  day  of  May,  eighteen  hundred  and  seventy -two. 
In^erSi  S^m  "^"^  '^^^  bona  tide  entries  of  sucli  lands  within  tlie  States  named  since 
ezcoptttL  ^^®  tenth  of  Ma,\\  eightt^en  hundred  und  seventy-two,  may  be  pat- 
* ented  without  reference  to  any  of  the  foregoing  provisions  of  this 

18 Feb.,  1873,  e.  chapter.    Such  lands  shall  be  offered  for  ]>ablio  sale  in  the  same  man- 
159,  V.  17,  p.  466.  ngr^  jjt  the  same  minimum  price,  and  under  the  same  rights  of  pre- 
emption as  other  public  lands. 

Gwat  of  lands  Skc.  2346.  No  act  pas8e<l  nt  the  first  session  of  tho  Thirty-eighth 
twroUons  *norto  ^"°^'"®**'  granting  lands  to  states  or  cori)orations  to  aid  in  the  con- 
incliide  mineral  structi  on  of  roads  or  for  other  purposes,  or  to  extend  the  time  of  grants 
lands.  made  prior  to  the  thirtieth  dny  of  January,  eighteen  hundred  and 

30  J  1865  ''^^^T'^^®)  shall  be  so  construed  as  to  embrace  mineral  lands,  whieh  in 
KMi.No^i6  T.iai  A^^  cases  are  reserved  exclusively  to  the  United  States,  unleaa  other- 
p.  567.        '        'wise  specially  provided  in  tho  act  or  acts  making  the  grant. 

Hiaaonri  and  Be  it  enacted  by  the  Senate  and  Hou99  of  Kepre»entaiivet  of  the  United 
Kansas  excladed  g^^^  ^f  America  in  Congreee  assembled,  That  within  the  States  of  Mis- 
tiorTof  UmT^^-  "o^ri  and  Kansas  deposits  of  coal,  iron,  lead,  or  other  mineral  be,  ami 
erallawB.  they  are  hereby,  excluded  from  the  operation  of  the  act  entitled  ''An 

— act  to  promote  the  development  of  the  mining  resources  of  the  United 

irress*  annrovv  1  States,"  approved  May  tenth,  eighteen  hundred  and  seventy- two  and 
May  5.  1^6,  (19  ^^^  lands  in  said  States  shall  be  subject  to  disposal  as  agricultural 
Stat.  L., 52).'       lands. 

Citizens  of  Jie  it  enacted  by  the  Senate  and  Tfonse  of  Representatives  of  ike  United 
va«U  and  tlfe  '^'"'^^  ^-^  Amei-ica  in  Congress  as^mbled,  That  all  citizens  of  the  United 
Tonitories  an  •  States  and  other  persons,  bona  fide  residents  of  the  State  of  Colorado, 
thorlzed  to  fell  or  Nevada,  or  cither  of  the  Territories  of  New  Mexico,  Arizona,  Utah, 
and  remove  tim-  Wyoming,  Dakota,  Idaho,  or  Montana,  and  all  other  mineral  districts 
Ho  donwdn  ^for  ^^  *^*®  Uniteil  States,  shall  be.  and  are  hereby,  authorized  and  permit- 
mining  and  do-  ^^^  ^o  ^<b11  and  remove,  for  building,  agricultural,  mining,  or  other 
niestio  purposes,  domestic  purposes,  any  timber  or  other  trees  growing  or  being  on  the 

public  lands,  said  lands  being  miueral,  and  not  subject  to  entry  nnder 

Act  of  Con-  existing  laws  of  the  Uuite«l  States,  except  for  mineral  entry,  in  either 
r^***  8  *?S?^f2o  ^^  *'*^^  States,  Territories,  or  districts  of  which  such  citizens  or  i>er- 
St^?L.  88).        ^^^^  ^"^y  ^*®  ^^  ^^^®  time  bona  fide  residents,  subject  to  such  rules  and 
'*      '        regulations  as  the  Secretary  of  the  Interior  may  prescribe  for  the  pro- 
tection of  the  timber  and  of  the  undergrowth  growing  upon  snch 
lands,  and  for  other  purposes :  Provided,  The  provisions  or  this  act 
shall  not  extend  to  railroad  corporations. 

Sec.  2.  That  it  shall  be  the  duty  of  the  register  and  the  receiver  of 
any  local  land  office  in  whose  district  any  mineral  laud  mav  be  situ- 
ated to  ascertain  from  time  to  time  whether  any  timber  is  Deing  cut 
or  used  upon  any  such  lands,  except  for  the  purposes  authorized  by 
this  act.  within  their  respective  land  districts:  and,  if  so,  they  shall 
immediately  notify  the  Commissioner  of  tho  General  Land  Office  of 
that  fact :  and  all  necessary  expenses  incurred  in  making  such  proper 
examinations  shall  be  paid  and  allowed  such  register  and  receiver  in 
making  up  their  next  quarterly  accounts. 

Skc.  3.  Any  person  or  persons  who  shall  violate  the  provisions  of 
this  act,  or  any  rules  and  regtilations  in  pursuance  thereof  made  by 
the  Secretary  of  the  Interior,  shall  be  deemed  guilty  of  a  misdemeanor, 
aud^  upoQ  conviction,  shall  be  fined  in  any  sum  not  exceeding  five 
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hundred  dollars,  and  to  which  may  be  added  imprisonment  for  any 
term  not  exceeding  six  months. 

He  it  enaeted  by  the  Senate  and  ffouee  of  RepresentaHvcB  of  the  United  Alabama  ex- 
States  of  America  in  Contjreas  asaembled,  That  within  the  State  of  Ala-  oepted  from  the 
bamaall  public  lands,  whether  mineral  or  otherwise,  shall  be  "ubject  ^Pj^YJ^®;;""® 

to  disposal  only  as  agricultural  lands :  Provided,  however f  That  all  lands L_ 

which  have  heretofore  been  reported  to  the  General  Land  Office  as    Act  of  Con- 
containing  coal  and  iron  shall  first  beoflfered  at  public  sale :  Andm'o-  g®**^  s^imS^^ 
tided  further,  That  any  bona  iide  entry  under  tne  provisions  or  the  gtJ^j^/^gyv  ^ 
homestead  law  of  lands  within  said  State  heretofore  made  may  be       *    *>       * 
patented  without  reference  to  an  act  approved  May  tenth,  eighteen 
hundred  and  seventy-two,  entitled  ''An  act  to  promote  the  develop- 
ment of  the  mining  resources  of  the  United  States/'  in  cases  where 
the  persons  making  application  for  such  patents  have  in  all  other 
respects  complied  with  the  homestead  law  relating  thereto. 

▲N  ACT  providing  a  civil  government  for  Alaska. 

Be  it  enacted  hy  the  Senate  and  Bou»e  of  Representatives  of  the  TTnited 
States  of  America  in  Congress  assembled,     •     »     • 

Sec.  8.  That  the  said  district  of  Alaska  is  hereby  created  a  land  dis-  Mlninc  laws 
trict,  and  a  United  States  land  office  fur  said  district  is  hereby  locate<l  extended  to  the 
at  Sitka.    The  commissioner  provided  for  by  this  act  to  reside  at  Sitka  ^\*v^^^^  ** ' 

shall  be  ex  officio  register  of  said  land  office,  and  the  clerk  provided  for  _  ^  *' 

by  this  act  shall  be  ex  officio  receiver  of  public  moneys  and  the  mar-  Actof  ConffreHH 
shal  provided  for  by  this  act  shall  be  ex  officio  surveyor-general  of  "PP™ved  May 
said  district  and  the  laws  of  the  United  States  relating  to  mining  JJ' ^|jY 
claims,  and  the  rights  incident  thereto,  shall,  from  and  at'Uir  the  pas-  '* 
sago  of  this  act,  be  in  full  force  and  effect  in  said  district,  under 
the  administration  thereof  herein  provided  for,  subject  to  such  regula- 
tions as  may  be  made  by  the  Secretary  of  the  Intenor,  approved  by 
the  President:  Provided,  That  the  Indians  or  other  persons  in  said  dis- 
trict shall  not  bo  disturbed  in  the  possession  of  any  lands  actually  in 
their  use  or  occupation  or  now  claimed  by  them  but  the  terms  under 
which  such  persons  may  acquire  title  to  such  lands  is  reserved  for 
future  legislation  by  Congress :  And  itrovided  further.  That  parties  who 
have  located  mines  or  mineral  privileges  therein  under  the  laws  of  the 
United  States  applicable  to  the  public  domain,  or  who  have  occupied 
and  improved  or  exercised  acts  of  ownership  over  such  claims,  shall 
not  be  disturbed  therein,  but  shall  be  allowed  to  perfect  their  title  to 
such  claims  by  payment  as  aforesaid :  And  provided  also,  That  the  laud 
not  exceeding  six  hundred  and  forty  acres  at  any  station  now  occu- 
pied as  missionary  stations  among  the  Indian  tribes  in  said  section, 
with  the  improvements  thereon  erected  by  or  for  such  societies,  shall 
be  rontinued  in  the  occupancy  of  the  several  religious  societies  to 
which  said  missionary  stations  respectively'  belong  until  action  by 
Congress.  But  nothing  contained  in  this  act  shall  be  construed  to 
put  m  force  in  said  district  the  general  land  laws  of  the  United  States. 

Be  it  enacted  by  the  Senate  and  House  of  Bepreseniatives  of  the  United 
States  of  America  in  Congress  assembled,     *      *      ♦ 

No  person  who  shall  after  tlio  passage  of  this  act,  enter  upon  any    Right  of  enti7 
of  the  public  lauds  with  a  view  to  occupation,  entry,  or  settlement  under  all  the  land 
under  any  of  the  land  laws  shall  be  permitted  to  acquire  title  to  more  {/'.JJ*  res^^i^^ 
than  three  hundred  and  twenty  acres  in  the  aggregate,  under  all  ofp^„i'"Jf*''"^*^^^^®j 
said  laws,  but  this  limitation  shall  not  operate  to  curtail  the  right  of  Mar.  3,' 1881,  sec. 
uiiy  person  who  has  heretofore  made  entry  or  settlement  on  the  pub- 17.) 
lie,  lands,  or  whoso  occupation,  entry  or  settlement,  is  validated  by     li««ervation  in 
this  act:  Provided,  That  in  all  patents  for  lands  hereafter  taken  up  J? .^"IfordiSC 
under  any  of  the  land  laws  of  the  United  States  or  on  entries  or  claims  and  ctmala  con- 
validated  by  this  act  west  of  the  one  hundredth  meridian,  it  shall  be  Btracted. 
expressed  that  '^hero  im  reserved  from  the  lands  in  said  patent  described    Act  of  Con 
a  right  of  way  f  lierecm  for  ditches  or  canals  constructed  by  the  author-  appro  ved^'A^* 
ity  of  the  United  States.     *     *    •  gustao.isw).  (2« 

Stat.  L.,  371.) 


590  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

AN  ACT  To  repMl  tiinber-<niltnre  Iawb,  and  for  other  pnrpoow. 

Be  it  cnncled  hy  the  Senate  and  Hou»e  of  Repretentatices  of  the  United 
States  of  America  in  Congreta  a»9emhled,     •     •     • 
Town  sites  on     Sec.  16.  Thut  town-site  entries  may  be  made  by  incorporated  towns 
iniDt;rtil  lands au.  and  cities  on  tbe  mineral  lands  of  the  United  States,  but  no  title  shall 
Suidi*  ontwed  ^*^  acquired  by  such  towns  or  cities  to  any  vein  of  gold,  silver,  cinna- 
nncier  the  min-  bar,  copper,  or  lead,  or  to  any  valid  mining  claim  or  possession  hold 
oral  lawn  not  in-  under  existing  law.    When  mineral  veins  are  possessed  within  the 
cliulexlinrcwtric-  limit*  of  an  incorporated  town  or  city,  and  such  possession  is  recog- 
iiontoJiPacrea.  ^^^^  ^^  i^^^^j  authority  or  by  the  laws  of  the  United  StJites,  the  title 
Alt   of    Con-  to  town  lots  shall  be  subject  to  such  recognized  possession  and  the 
i'T'^h  ?*Vm!i^  aJ  °®^®**^*ry  "®*^  thereof  and  when  entry  lias  been  ma<le  or  patent  issaed 
Stat.  L    1W6)!    ^oi'suoh  town  sites  to  snch  incorporated  town  or  city,  the  possessor  of 
'    "  such  mineral  vein  may  enter  and  receive  patent  for  such  mineral  vein, 

and  the  surface  ground  appertaining  thereto :  Pronded,  That  no  entry 
shall  be  made  by  such  mineral-vein  claimant  for  surface  ground  where 
the  owner  or  occupier  of  the  surface  ground  shall  have  had  possession 
of  the  same  before  the  inception  of  the  title  of  the  mineral- vein  appli- 
cant. 

Sec.  17.  That  reservoir  sites  located  or  selected  and  to  bo  located 
and  selected  under  the  provisions  of  "An  act  making  appropriations 
for  sundry  civil  expenses  of  the  Government  for  the  fiscal  year  ending 
Juno  thirtieth,  eighteen  hundred  and  eighty-nine,  and  for  other  pur- 
posoR,''  and  amendments  thereto,  shall  be  restricted  to  and  shall  con- 
tain only  BO  much  land  as  is  actually  necessary  for  the  constmctiou 
and  maintenance  of  reservoirs;  excluding  so  far  as  practicable  lands 
occupied  bv  actual  settlers  at  the  date  of  the  location  of  said  reser- 
voirs and  that  the  x)i*ovisions  of  An  act  making  appropriations  for 
sundry  civil  expenses  of  the  (lovernment  for  the  fiscal  year  ending 
June  thirtieth,  eighteen  hundred  and  ninety-one,  and  for  other  pur- 
poses/'which  reads  as  follows,  viz:  "no  person  who  shal  lafter  the 
passage  of  this  act  enter  upon  any  of  the  public  lands  with  a  view  to 
occupation,  entry,  or  settlement  under  any  of  the  land  laws  shall  be 
permitted  to  acquire  title  to  more  than  three  hundred  and  twenty 
acres  in  the  ag^re^ute  under  all  said  laws,''  shall  1)e  construetl  to 
include  in  the  maximum  amount  of  lands  the  title  to  which  is  per- 
mitted to  be  acquired  by  one  person  only  agricultural  lands  and  not 
include  lands  entered  or  sought  to  be  entered  under  mineral  land 
laws. 


APPOINTMENT  OF  DEPUTIES  FOB  SUEVEY  OF  MINING 
CLAIMS— CHARGES  FOR  SURVEYS  AND  PUBLI0A.T1ONS 
— FEES  OF  REGISTERS  AND  RECEIVERS,  ETC. 

Surveyor  •gen-  Sec.  2334,  R.  S.  The  surveyor-general  of  the  United  States  may 
eral  to  appoint  aj)point  in  each  land  district  containing  mineral  lands  as  many  cora- 
iM^T'laTmH^ot^^^^  petent  surveyors  as  shall  apply  for  appointment  to  survey  mining 

**  '      '    claims.    The  expenses  of  the  survey  of  vein  or  lode  claims,  and  the 


^lOMav,  1872,  c.  survey  and  subdivision  of  placer  claims  into  smaller  quantities  than 
^2, 8,12.  v,17,  p.  fy^Q  hundred  and  sixty  acres,  together  with  the  cost  of  publication  of 
notices,  shall  bo  paid  by  the  applicants,  and  they  shall  be  at  liberty 
to  obtain  the  same  at  the  most  reasonable  rates,  and  they  shall  also  he 
at  liberty  to  employ  any  United  States  deputy  surveyor  to  make  the 
survey.  The  Commissioner  of  the  General  jLand  Office  shall  also  have 
power  to  establish  the  maximum  charges  for  surveys  and  publication 
of  notices  under  this  chapter;  and,  in  case  of  excessive  charges  for 

?ublication,  he  may  designate  any  newspaper  published  in  a  land 
istrict  where  mines  are  situated  for  the  publication  of  mining  notices 
in  c^uch  district,  and  fix  the  rates  to  be  charged  by  such  paper;  ivud, 
-to  the  end  that  the  Commissiouer  may  be  fully  informed  on  the  sub- 
ject, each  applicant  shall  file  with  the  register  a  sworn  statcmt^ut  of 
all  charges  and  fee-s  paid  by  such  applicant  for  publication  and  sur- 
veys, toj^ether  with  nil  fees  and  money  paid  tne  re;uister  and  tlie 
receiver  of  the  landoflice,  which  Htatemont  shall  be  transmitted,  with 
the  other  x>apers  iu  the  case;  to  the  Commissioner  of  the  General  Land 
Office. 
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91.  Under  this  anthority  of  law  the  following  rates  have 
been  established  as  the  maximum  charges  for  newspaper 
publications  in  mining  cases: 

(1)  Where  a  daily  newspaper  is  designated  the  charge 
shall  not  exceed  seven  dollars  for  each  ten  lines  of  space 
occupied,  and  where  a  weekly  newspaper  is  designated  as 
the  medium  of  publication  five  dollars  for  the  same  space 
will  be  allowed.  Such  charge  shall  be  accepted  as  full  pay- 
ment for  publication  in  each  issue  of  the  newspaper  for  the ' 
entire  period  required  by  law. 

It  is  expected  that  these  notices  shall  not  be  so  abbrevi- 
ated as  to  curtail  the  description  essential  to  a  perfect 
notice,  and  the  said  rates  established  upon  the  understand- 
ing that  they  are  to  be  in  the  usual  body  type  used  for 
advertisements. 

(2)  For  the  publication  of  citations  in  contests  or  hear- 
ings involving  the  character  of  lauds  the  charges  shall  not 
exceed  eight  dollars  for  five  publications  in  weekly  news- 
papers or  ten  dollars  for  publications  in  daily  newspapers 
for  thirty  days. 

92.  The  surveyors-general  of  the  several  districts  will,  in 
pursuance  of  said  law,  appoint  in  each  laud  district  as  many 
competent  deputies  for  the  survey  of  mining  claims  as  may 
seek  such  appointment,  it  being  distinctly  understood  that 
all  expenses  of  these  notices  and  surveys  are  to  be  borne 
by  the  mining  claimants  and  not  by  the  United  States. 
The  claimant  may  employ  any  deputy  surveyor  within  such 
district  to  do  his  work  in  the  field.  Each  deputy  mineral 
surveyor  before  entering  upon  the  duties  of  his  office  or 
ai)pointment  shall  be  required  to  enter  into  such  bond  for 
the  faithful  performance  of  his  duties  as  may  be  prescribed 
by  the  regulations  of  the  Land  Department  in  force  at  that 
time. 

93.  With  regard  to  the  platting  of  the  claim  and  other 
office  tcork  in  the  surveyor-general's  office,  that  officer  will 
make  an  estimate  of  the  cost  thereof,  which  amount  the 
claimant  will  deposit  with  any  assistant  United  States 
treasurer  or  designated  depository  in  favor  of  the  United 
States  Treasurer,  to  be  passed  to  the  credit  of  the  fund 
created  by  <*  individual  depositors  for  surveys  of  the  pub- 
lic lands,"  and  file  with  the  surveyor  general  duplicate 
certificates  of  such  deposit  in  the  usual  manner. 

94.  The  surveyors-general  will  endeavor  to  appoint  min- 
eral deputy  surveyors,  so  that  one  or  more  may  be^ocated 
in  each  mining  district  for  the  greater  convenience  of 
miners. 

95.  The  usual  oaths  will  be  required  of  these  deputies 
and  their  assistants  as  to  the  correctness  of  each  survey 
executed  by  them. 

The  duty  of  the  deputy  mineral  surveyor  ceases  when 
he  has  executed  the  survey  and  returned  the  field  notes 
and  preliminary  plat  thereof  with  his  report  to  the  surveyor- 
general.  He  will  not  be  allowed  to  prepare  for  the  min- 
ing claimant  the  papers  in  support  of  an  application  for 
patent  or  otherwise  perform  the  duties  of  an  attorney 
before  the  laud  office  in  connection  with  a  mining  claim. 


592  DKCISIONS    RELATING   TO   THE    PUBLIC   LANDS. 

The  suTveyorH-geiieral  and  local  land  officers  are  expected 
to  report  any  infringement  of  this  regulation  to  this  office, 

96.  Should  it  appear  that  excessive  or  exorbitant  charges 
have  been  made  by  any  surveyor  or  any  publisher,  prompt 
action  will  be  taken  with  the  view  of  correcting  the  abuse. 

97.  The  fees  payable  to  the  register  and  receiver  for  filing 
and  acting  ui)ou  applications  for  mineral-land  patents  are 
five  dollars  to  each  officer,  to  be  paid  by  the  applicant  for 
patent  at  the  time  of  filing,  and  the  like  sum  of  five  dollars 
is  payable  to  each  officer  by  an  adverse  claimant  at  the 
the  time  of  filing  his  adverse  claim.  (Sec.  2238,  B.  S., 
paragraph  9.) 

98.  At  the  time  of  payment  of  fee  for  mining  application 
or  adverse  claim  the  receiver  will  issue  his  receipt  therefor 
in  duplicate,  one  to  be  given  the  applicant  or  adverse 
claimant,  as  the  case  may  be,  and  one  to  be  forwarded  to 
the  Commissioner  of  the  General  Land  Office  on  the  day  of 
issue.  The  receipt  for  mining  application  should  have 
attached  the  certificate  of  the  register  that  the  lands 
included  in  the  application  are  vacant  lands  subject  to 
such  appropriation. 

99.  The  register  and  receiver  will,  at  the  clote  of  each 
month,  forward  to  this  ofiiee  an  abstract  of  mining  applica- 
tions filed,  and  a  register  of  receipts,  accompani^  with  an 
abstract  of  mineral  lands  sold,  and  an  abstract  of  adverse 
claims  filed. 

100.  The  fees  and  purchase  money  received  by  registers 
and  receivers  niust  bo  pla<;ed  to  the  credit  of  the  United 
States  in  the  receiver's  monthly  and  quarterly  account, 
charging  up  in  the  disbursing  account  the  sums  to  which 
the  register  and  receiver  may  be  respectively  entitled  as 
fees  and  commissions,  with  limitations  in  regard  to  the 
legal  maximum. 

IlEAEINGS   TO  DETERMINE   GHABAOTEB  OF  LANDS. 

101.  The  Eules  of  Practice  in  cases  before  the  United 
States  district  land  offices,  the  General  Laud  Office,  and 
the  Department  of  the  Interior  will,  so  far  as  applicable, 
govern  in  all  cases  and  proceedings  arising  in  contests  and 
hearings  to  determine  the  mineral  character  of  lands. 

102.  No  public  land  shall  be  withheld  from  entry  as 
agricultural  land  on  account  of  its  mineral  character 
except  such  as  is  returned  by  the  surveyor- general  as  min- 
eral; and  the  presamption  arising  from  such  a  return  may 
be  overcome  by  testimony  taken  in  the  manner  hereinafter 
described. 

103.  Hearings  to  determine  the  character  of  lands  are 
practically  of  two  kinds,  as  follows: 

(1)  Lauds  returned  as  miueral  by  the  survey or^general. 

When  such  lands  are  sought  to  be  entered  as  agricultural 
under  laws  which  require  the  submission  of  final  proof  after 
due  notice  by  publication  and  posting,  the  filing  of  the 
proper  nonmineral  afiidavit  in  the  absence  of  allegations 
that  the  land  is  mineral  will  be  deemed  sufficient  as  a  pre- 
liminary requirement.  A  satisfactory  showing  as  to  char- 
acter of  land  must  be  made  when  final  proof  is  submitted. 
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III  case  of  application  to  enter,  locate,  or  select  such  lands 
as  agricaltural,  under  laws  in  which  the  submission  of  final 
proof  after  due  publication  and  posting  is  not  required, 
notice  thereof  must  first  be  given  by  publication  for  sixty 
days  and  posting  in  the  local  office  during  the  same  period, 
and  affirmative  proof  as  to  the  character  of  the  land  sub- 
mitted. In  the  absence  of  allegations  that  the  land  is 
mineral,  and  upon  compliance  with  this  requirement,  the 
entry,  location,  or  selection  will  be  allowed,  if  otherwise 
regular. 

(2)  Lands  returned  as  agricultural  and  alleged  to  be  min- 
eral in  character. 

Where  as  against  the  claimed  right  to  enter  such  lands 
as  agricultural  it  is  alleged  that  the  same  are  mineral,  or 
are  applied  for  as  mineral  lands,  the  proceedings  in  this 
class  of  cases  will  be  in  the  nature  of  a  contest,  and  the 
practice  will  be  governed  by  the  rules  in  force  in  contest 
cases. 

RAILBOAD  AND  STATE   SELECTIONS. 

104.  Where  a  railroad  company  seeks  to  select  lands  not 
retuiiied  as  mineral,  but  within  six  miles  of  any  mining  loca- 
tion, claim,  or  entry,  or  where  in  the  case  of  a  selection  by 
a  State,  the  lands  sought  to  be  selected  are  within  a  town- 
ship in  which  there  is  a  mining  location,  claim,  or  entry, 
publication  must  be  made  of  the  lands  selected  at  the 
expense  of  the  railroad  company  or  State  for  a  period  of 
sixty  days,  with  posting  for  the  same  period  in  the  land 
office  for  the  district  in  which  the  lands  are  situated,  during 
which  period  of  publication  the  local  land  officers  will 
receive  protests  or  contests  for  any  of  said  tracts  or  sub- 
divisions of  lands  claimed  to  be  more  valuable  for  mining 
than  for  agricultural  purposes. 

105.  At  the  expiration  of  the  period  of  publication  the 
register  and  receiver  will  forward  to  the  Commissioner  of 
the  General  Land  Office  the  published  list,  noting  thereon 
any  protests,  or  contests,  or  suggestions  as  to  the  mineral 
character  of  any  such  lands,  together  with  any  information 
they  may  have  received  as  to  the  mineral  character  of  any 
of  the  lands  mentioned  in  said  list,  when  a  hearing  may  be 
ordered. 

106.  At  the  hearings  under  either  of  the  aforesaid  classes, 
the  claimants  and  witnesses  will  be  thoroughly  examined 
with  regard  to  the  character  of  the  land;  whether  the  same 
has  been  thoroughly  prospected;  whether  or  not  there 
exists  within  the  tract  or  tracts  claimed  any  lode  or  vein  of 
quartz  or  other  rock  in  place,  bearing  gold,  silver,  cinnabar, 
lead,  tin,  or  copper,  or  other  valuable  deposit  which  has 
ever  been  claimed,  located,  recorded,  or  worked;  whether 
such  work  is  entirely  abandoned,  or  whether  occasionally 
resumed ;  if  such  lode  does  exist,  by  whom  claimed,  under 
what  designation,  and  in  which  subdivision  of  the  land  it 
lies ;  whether  any  placer  mine  or  mines  exist  upon  the  land ; 
if  so,  what  is  the  character  thereof — whether  of  the  shallow- 
surface  description,  or  of  the  deep  cement,  blue  lead,  or 
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gravel  deposits;  to  what  extent  mining  is  carried  on  when 
water  can  be  obtained,  and  what  the  facilities  are  for 
obtaining  water  for  mining  purposes;  upon  what  partica- 
lar  ten-acre  sabdivisions  mining  has  been  done,  and  at  what 
time  the  land  was  abandoned  for  mining  purposes,  if  aban- 
doned at  all. 

107.  The  testimony  should  also  show  the  agricultural 
capacities  of  the  laud,  what  kind  of  crops  are  raised  thereon, 
and  the  value  thereof;  the  number  of  acres  actually  culti- 
vated for  crops  of  cereals  or  vegetables,  and  within  which 
particular  ten-acre  subdivision  such  crops  are  raised;  also 
which  of  these  subdivisions  embrace  the  improvements, 
giving  in  detail  the  extent  and  value  of  the  improvements, 
such  as  house,  bam,  vineyard,  orchard,  fencing,  etc.,  and 
mining  improvements. 

108.  The  testimony  should  be  as  full  and  complete  as  pos- 
sible; and  in  addition  to  the  leading  i)oints  indicated  above, 
where  an  attempt  is  made  to  prove  the  mineral  character 
of  lands  which  have  been  entered  under  the  agricultural 
laws,  it  should  show  at  what  date,  if  at  all,  valuable  de- 
posits of  mineral  were  first  known  to  exist  on  the  lands. 

109.  When  the  case  comes  before  this  office  such  decision 
will  be  made  as  the  law  and  the  facts  may  justify ;  in  cases 
where  a  survey  is  necessary  to  set  apart  the  mineral  ^m 
the  agricultural  land,  the  proper  party  at  his  oicn  expense 
will  be  re(iuired  to  have  the  work  done,  at  his  option,  either 
by  United  States  deputy,  county,  or  other  local  surveyor; 
application  therefor  must  be  made  to  the  register  and  re- 
ceiver, accompanied  by  a  description  of  the  land  to  be  seg- 
regated, and  the  evidence  of  service  upon  the  opijosite  party 
of  notice  of  his  intention  to  have  such  segregation  made; 
the  register  and  receiver  will  forward  the  same  to  this  office, 
when  the  necessary  instructions  for  the  survey  will  be 
given.  The  survey  in  such  case,  where  the  claims  to  be 
segregated  are  vein  or  lode  claims,  must  be  executed  iu 
such  manner  as  will  conform  to  the  requirements  in  section 
2320,  United  States  Eevised  Statutes,  as  to  length  and 
width  and  parallel  end  lines. 

110.  Such  survey  when  executed  must  be  prox)erly  sworn 
to  by  the  surveyor,  either  before  a  notary  public,  officer  of 
a  court  of  record,  or  before  the  register  or  receiver,  the 
deponent's  character  and  credibility  to  beproi^erly  certified 
to  by  the  officer  administering  the  oath. 

111.  Upon  the  filing  of  the  plat  and  field  notes  of  such 
survey  with  the  register  and  receiver,  duly  sworn  to  as 
aforesaid,  they  will  transmit  the  same  to  the  siirveyor- 
general  for  his  verification  and  approval;  who,  if  he  finds 
the  work  correctly  jierformed,  will  properly  mark  out  the 
same  upon  the  original  township  plat  in  his  office,  and 
ftirnish  authenticated  copies  of  such  plat  and  description 
both  to  the  proper  local  land  office  and  to  this  office,  to  be 
affixed  to  the  duplicate  and  triplicate  township  plats 
respectively. 

112.  With  the  copy  of  plat  and  description  furnished  the 
local  office  and  this  office,  must  be  a  diagram  tracing, 
verified  by  the  surveyor-general,  showing  the  claim  or 
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claims  segregated,  and  designating  the  separate  fractional 
agricultural  tracts  in  each  40-acre  legal  subdivision  by  the 
proper  lot  number,  beginning  with  No.  1  in  each  section, 
and  giving  the  area  in  each  lot,  the  same  as  provided  in 
paragraph  45,  in  the  survey  of  mining  claims  on  surveyed 
lands. 

113.  The  fact  that  a  certain  tract  of  land  is  decided  upon 
testimony  to  be  mineral  in  character  is  by  no  means  equiva- 
lent to  an  award  of  the  land  to  a  miner.  In  order  to  secure 
a  patent  for  such  land  he  must  proceed  as  in  other  cases,  in 
accordance  with  the  foregoing  regulations. 

Blank  forms  for  proofs  in  mineral  cases  are  not  fui*nished 
by  the  General  Land  Office. 

IMINEBAL  ENTRIES  WITHIN  FOBEST  BBSEBYES. 

The  following  is  an  extract  from  circular  entitled  Eules 
and  Eegulations  governing  Forest  Reservations,  estab- 
lished under  section  24  of  the  act  of  March  3,  1891  (26 
Stat.  L.,  1095),  Approved  June  30, 1897.  (24  L.  D.,  689- 
593-594.) 

LOCATION  AND  ENTRY  OF  MINERAL  LANDS. 

19.  The  law  provides  that  "any  mineral  lands  in  any 
forest  reservation  which  have  been  or  wliich  may  be  shown 
to  be  such,  and  subject  to  entry  under  the  existing  mining 
laws  of  the  United  States  and  the  rules  and  regulations 
applying  thereto,  shall  continue  to  be  subject  to  such  loca- 
tion and  entry,^'  notwithstanding  the  reservation.  This 
makes  mineral  lands  in  the  forest  reserves  subject  to  loca- 
tion and  entry  under  the  general  mining  laws  in  the  usual 
manner. 

20.  Owners  of  valid  mining  locations  made  and  held  in 
good  faith  under  the  mining  laws  of  the  United  States  and 
the  regulations  thereunder  are  authorized  and  permitted 
to  fell  and  remove  from  such  mining  claims  any  timber 
growing  thereon,  for  actual  mining  purposes  in  connection 
with  the  particular  claim  from  which  the  timber  is  felled 
or  removed.  (For  further  use  of  timber  by  miners  see  be- 
low, under  heading  "Free  use  of  timber  and  stone.") 

FREE   USE   OF  TIMBER  AND   STONE. 

21.  The  law  provides  that  "The  Secretary  of  the  Inte- 
rior may  permit,  under  regulations  to  be  prescribed  by  him, 
the  use  of  timber  and  stone  found  upon  such  reservations, 
free  of  charge,  by  bona  fide  settlers,  miners,  residents,  and 
prospectors  for  minerals,  for  firewood,  fencing,  buildings, 
mining,  prospecting,  and  other  domestic  purposes,  as  may 
be  needed  by  such  persons  for  such  puri)oses;  such  timber 
to  be  used  within  the  State  or  Territory,  respectively,  where 
such  reservations  may  be  located.'' 

This  provision  is  limited  to  persons  resident  in  forest 
reservations  who  have  not  a  sufficient  supply  of  timber  or 
stone  on  their  own  claims  or  lands  for  the  purposes  enumer- 
ated, or  for  necessary  use  in  developing  the  mineral  or  other 
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natural  resources  of  the  lauds  owned  or  occupied  by  them. 
Such  }>ersoiis,  therefore,  are  permitted  to  take  timber  and 
stone  from  public  lauds  in  the  forest  reservations  uuder  the 
terms  of  the  law  above  quoted,  strictly  for  their  individual 
use  on  their  owu  claims  or  lands  owned  or  occupied  by 
them,  but  not  for  sale  or  disposal,  or  use  on  other  lauds,  or 
by  other  persons:  Provided^  Thatwhere  the  stumpage  value 
exceeds  one  hundred  dollars,  application  mast  be  made  to 
and  permission  given  by  the  Department. 

BiNGEB  Hermann, 

Commissioner. 
Approved  December  15^  1897. 

0«  !N.  Bliss, 

JSecretary, 
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Abandonment* 

So^  Retid^nee. 

Accounts. 
Adverse  Claim. 

See  Mining  Claim. 

Affidavit. 

See  ApplietUion;  Oontett;  Evidtne$, 

Aiasica. 

See  Bight  «f  Way, 

RegulaUons  of  Jane  3, 1801,  with  respect 
to  appeal  from  townaite  triistee,  amended..  323 

The  protection  extended  to  poesesaory 
rights  by  section  8,  act  of  May  17,  1884,  Is 
limited  to  lands  actually  used,  occupied,  or 
claimed,  at  the  date  of  said  act 212 

The  mere  occnpancy  of  Alaskan  Innds,  for 
the  parpose  of  trade  or  mannfaclure,  does 
not  confer  upon  the  occupant  any  right  in 
the  land,  as  sgainst  the  government,  that 
will  constitute  a  legal  obstacle  to  the  reser- 
vation of  the  land  so  occupied  for  naval 
purposes 212 

All  lands  owned  by  the  Greco- Russian 
charch  in,  at  the  time  of  cession  continue 
to  be  the  property  of  said  church  without 
diminution  or  enlargement  in  quantity.  The 
possessory  right  subsequently  conferred 
by  Congress  does  not  affect  lands  owned  by 
said  charch  at  the  time  of  the  treaty,  but 
only  extends  to  public  hinds,  occupied 
as  mission  stations  at  the  date  of  such 
CongressioDal  action,  not  exceeding  six 
hundred  and  forty  acres  in  any  one  tract. .  480 

The  present  jurisdiction  of  the  Interior 
Department  over  any  Greco- Russian  church 
lands,  or  missionary  stations  in,  is  limited 
to  excluding  the  same  from  entry  and  acqui- 
sition by  others  under  the  mining,  townsite, 
or  trade  and  manufacture  laws 481 

No  statutory  provision  has  been  mtulG 
that  anthorizes  any  separate  and  independ- 
ent proceeding  for  the  survey  and  identifi- 
cation of  church  lands  in,  the  ownership  of 
which  was  secured  to  the  resident  members 
of  the  church  by  the  treaty  of  cession 481 

The  scope  of  paragraph  24,  in  the  amended 
departmental  regulations  of  June  3,  1891,  is 
limited  to  the  consideration  of  private 
claims,  and  the  claims  of  the  Greco-Russian 
charch,  when  asserted  adversely  to  an  appli- 
cation to  enter  lands  for  townsite  pur- 
poses  • 481 
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Alienation. 

The  sale  of  land  afUir  the  submission  of 
final  proof,  but  prior  to  the  issuance  of  final 
certificate,  will  not  defeat  the  right  to  a 
patent  under  the  homestead  law,  if  the 
record  shows  due  compliance  with  law 137 

The  Department  has  no  jurisdiction  to 
vacate  a  contract  providing  for  the  MXe  of  a 
possessory  right  to  a  tract  of  land  entered 
into  by  adverse  claimants  therefor,  or  en- 
force speoiflo  performance  thereof,  but  it 
may  consider  and  interpret  said  contract 
for  the  purpose  of  determining  the  qualifi- 
cations and  good  faith  of  the  parties  thereto, 
as  applicants  under  the  homestead  law....  899 

Amendment. 

See  Entry. 

Appeal. 

See  PraeticB. 

Application. 

Circular  instractions  of  March  25,  1897, 
with  respect  to,  pending  contest,  and  during 
the  period  accorded  a  successful  contestant.    01 

The  rule  laid  down  in  Cowles  v.  Huff,  24 
L.  D.,  81,  with  respect  to,  made  after  judg- 
ment of  cancellation  and  prior  to  appeal 
therefrom,  but  within  the  time  allowed 
therefor,  is  applicable  to  pending  cases 841 

Distance  from  the  local  office,  character  of 
the  country,  and  season  of  the  year,  may  be 
properly  considered  in  determining  whether 
a  homestead  x)reliniinary  affidavit  may  be 
made  before  a  United  SUites  Court  Commis* 
sioner  in  the  county  where  the  land  lies 420 

A  non-mineral  affidavit,  sworn  to  before  a 
notary  public,  and  forwarded  to  the  local 
office  with  the  fees  and  commissions  re« 
quired  on  making  homestead  entry,  can  not 
be  reganled  as  an  application  to  enter,  and 
operating  to  segregate  the  land 47S 

A  non-mineral  afiidavit  of  a  homesteader 
alleging  personal  knowledge  of  the  land, 
when  in  fact  the  atfiant  had  no  such  knowl- 
edge, does  not  render  the  entry  illegal,  and, 
in  the  absence  of  any  charge  that  the  land 
is  mineral  in  character,  the  defect  may  be 
cured  by  filing  a  proper  affidavit 471 

To  enter  land  reserved  for  the  benefit  of 
an  Indian  confers  no  right  upon  the  appli- 
cant that  can  be  recognized  on  the  removal 
of  the  reservation,  in  the  presence  of  a  valid 
intervening  adverse  claim 95 

587 
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Pace. 

To  enter  lands  that  are  at  such  time  em- 
braced withlB  an  existing  order  of  with- 
drawal, made  in  aid  of  a  railroad  grant, 
oonfers  no  right 3M 

To  make  timber  land  entry  of  lands  em- 
braced within  an  existing  State  selection 
confers  no  right  upon  the  applicant 432 

If  a  part  of  the  Und  covered  b  j  an,  is  sab- 
Jeot  to  entry,  and  a  part  is  not,  the  applica- 
tion should  not  be  re^Jected  as  an  entirety, 
but  may  be  allowed  for  the  land  sulject  to 
such  appropriation 108 

No  right  is  secured  by,  to  make  entry  that 
will  bar  the  allowance  of  a  hearing,  as  to 
the  status  of  the  land  involved,  on  the  prior 
application  of  another  party 387 

To  amend  an  entry,  suspended  on  account 
of  a  prior  existing  entry  covering  the  land 
80  applied  for,  confers  no  right  upon  the 
applicant  as  against  a  settier  on  the  land,  in 
the  event  of  the  cancellation  of  the  prior 
entry 448 

TiMBBK  CULTCRB. 

To  make  timber  culture  entry  of  land 
embraced  within  a  prior  prima  facie  valid 
railroad  indemnity  selection  is  properly  re- 
jected, and  an  appeal  firom  such  action 
seonres  no  right  that  ispzotected  by  sec- 
tion 1,  act  of  March  8,  1891,  repealing  the 
timber  culture  law 8 

Arid  Lands. 

The  withdrawal  of,  under  the  act  of  Octo- 
ber 2,  1888,  did  not  affect  or  impair  rights 
acquired  by  sottiement  and  pre-emption 
filing  prior  to  the  jiassage  of  said  act 221 

Attorney. 

Where  a  party  is  represented  by  two,  of 
record,  he  is  bound  by  the  action  of  either; 
and  will  not  be  heard  to  friend  a  private  un- 
derstanding between  himself  and  said  attor- 
neys by  which  the  authority  of  one  of  said 
attorneys  is  limited 34 

Cancellation. 

Where  a  deserted  wife  has  submitted  final 
proof  on  her  husband's  homestead  entry 
and  by  departmental  decision  is  required  to 
submit  new  proof,  but  does  not  do  so,  and 
the  record  does  not  show  that  she  was  noti- 
fied of  such  requirement,  the  entry  cannot 
thereafter  be  properly  canceled  for  failure 
to  submit  final  proof  within  the  statutory 
period,  except  after  due  notice  to  the  wife. .  402 

Certiorari. 

A  writ  of,  may  properly  issue  to  the  local 
office  in  a  case  that  requires  such  action  ...    76 

An  application  for  a  writ  of,  directed  to 
the  local  office  must  be  denied,  where  it  is 
apparent  that  if  the  appeal  from  the  action 
of  said  office  had  been  forwarded,  it  would 
be  dismissed 466 

An  application  for  a  writ  of,  on  the  ground 
that  the  right  of  appeal  was  lost  through 
the  fanlt  of  the  applicant's  attorney,  roust 
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be  denied,  Ib  the  absence  of  any  specific 
charge  of  firaud  or  collusion  on  the  part  of 
said  attorney 345 

An  applicant  for  the  writ  of,  who  alleges 
that  the  Commissioner  erred  in  not  review- 
ing the  decision  of  the  local  office  under  rule 
48  of  practice,  should  set  forth  specifically 
the  alleged  irregularity  of  proceeding  on 
the  part  of  said  office,  or  wherein,  with  re- 
spect to  the  interest  of  the  government,  the 
decision  of  said  office  is  ooutrary  to  existing 
laws  or  regulations 345 

A  writ  of,  will  not  issue  where  it  does  not 
appear  that  the  appeal  was  wrongfully  de- 
nied, or  the  re<»rd  does  not  disclose  Ikets 
calling  for  action  under  the  aopenrisory  au- 
thority of  the  Department 406 

Circulars  and  Instructions. 

See  TabUt  qf,  pages  xix.  and  xz. 

Citizenship. 

See  KaturalizoHim, 

Condrmation. 

Section  7,  Act  of  March  3, 1891. 

A  contest  against  a  pre-emption  entry,  as 
to  part  of  the  land  covered  thereby,  on  the 
ground  of  a  settlement  right.,  and  failure  on 
the  part  of  the  pre-emptor  to  comply  with 
law,  is  barred  under  the  proviso  if,  after 
the  lapse  of  two  3'eare  from  the  issuance  of 
final  receipt,  there  is  pending  no  contest  or 
protest  involving  the  land  in  question 14 

The  statutory  period  of  two  years  desig- 
nated in  the  proviso  contemplates  calendar 
years  without  regard  to  the  number  of  days 
they  may  contain,  and  is  to  be  computed  by 
excluding  the  day  of  the  date  of  tlie  final 
receipt  and  including  the  corresponding  nu- 
merical day  in  the  corrcHspondiug  month  of 
the  second  calendar  year  thereafter,  and  if 
that  month  in  that  year  does  not  have  that 
many  days,  then  the  last  day  of  that  month.  157 

Contest. 

See  OonteitanU 

Generally. 

The  corroboration  of  an  affidavit  of,  Is  for 
the  information  and  prot-ection  of  the  local 
officers,  and  after  a  hearing  is  ordered  the 
absence  of  such  corroboration  is  imma* 
totial 380 

A  general  charge  that  an  entry  is  not 
made  for  the  benefit  of  the  entryman  will 
not  Justify  a  hearing,  If  the  facts  on  which 
such  allegation  rests  are  not  specifically  set 
forth,  and  the  sources  of  information  dis- 
closed  506 

A  decision  of  the  Department,  denying  a 
motion  for  a  rohearinp;  on  the  ground  that 
the  matters  therein  alleged  were  not  in 
issue  at  the  original  hearing,  does  not  pre- 
clude the  Commissioner  of  the  General 
Land  Office,  in  the  exercise  of  his  original 
jurisdiction,  from  subsequently  directing 
an  inquiry,  in  the  nature  of  a  new  contest^ 
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to  determine  questions  arising  since  the 
hearing  of  the  original  suit 829, 471 

A  hearing  will  not  be  ordered  on  sn  alle- 
gation of  irregularity  in  presenting  an  ap- 
pUeation  for  the  right  of  entry,  where  it  is 
apparent  from  the  record  that  the  right  of 
the  applicant  is  not  dependent  upon  priority 
of  application 92 

Where  the  government,  in  its  own  behalf, 
has  taken  steps  looking  to  the  cancellation 
of  sn  entry,  pending  final  action  thereon,  a 
oontestaut  can  gain  no  riglit  by  filing  a,  in 
the  erent  the  government  cancels  the  entry 
as  the  result  of  its  own  proceedings 229 

No  preferred  rigbt  is  secured  nndor  a, 
filed  during  the  {lendenoy  of  govomniout 
proceedings  against  the  entry  of  record,  if 
such  entry  is  canceled  as  the  result  of  said 
proceeding 63 

A  second,  filed  subject  to  a  pending  suit 
abates  in  the  event  of  cancellation  under 
the  prior  proceeding 488 

The  fact  that  a  contestant  may  wnive  a 
charge,  made  by  him  against  an  entry,  does 
not  relieve  tho  De])artment  ftom  the  duty 
of  ascertaining  from  tho  record  the  facts, 
bearing  on  an  alleged  violation  of  law,  that 
may  directly  afiect  tho  integrity  of  the 
entry 273 

Acts  in  compliance  with  law  perfomiod 
by  an  entryman  after  the  initiation  of  a,  and 
prior  to  tho  service  of  notice  thereof,  can 
not  be  accepted  as  caring  a  prior  default  on 
the  part  of  the  entryman,  if  said  acts  were 
induced  by  knowledge  of  the  impending 
contest ^ 44 

Should  be  dismissed  if  not  diligently 
prosecuted  to  trial  and  j  udgment 8 

Desert  Land. 

A  charge  of  non-reclaraation,  within  the 
statutory  period,  should  not  be  entertained 
against  a  desert  land  entry,  wliere  it  ap* 
pears  tbat  the  land  has  been  reclaimed  prior 
to  the  initiation  of  the  contest 303 

Against  a  desert  laod  entry  on  the  ground 
of  non-reclamation  is  premature,  if  tlie  en- 
try in  question  was  at  one  time  suHpcnded, 
and  the  statutory  life  of  the  entry  has  not 
expired  exclusive  of  the  period  of  suspen- 
sion  : 533 

The  acts  of  July  26, 1804,  and  August  4, 
1894,  extending  the  time  for  the  submission 
of  final  proof  on  desert  land  entries,  are  ap- 
plicable to  an  entry  made  under  the  act  of 
1877,  in  default  as  to  final  proof  at  the  pas- 
sage of  said  acts ;  and  an  entry  occupying 
such  status  is  not  thereafter  subject  to 
attack  for  non-compliance  with  law,  until 
after  the  expiration  of  the  extended  period 
provided  for  in  said  acta 150 

Homestead. 

On  a  charge  of  prior  settlement  against  a 
homestead  entry  the,  must  fail  if  the  fact 
of  actual  priority  is  not  shown  by  a  prepon- 
derance of  the  evidence 273 


Page. 

Against  a  homestead  entry,  on  the  groond 
of  priority  of  settlement,  must  fail  if  it  ap- 
pears that  the  contestant's  alleged  acts  of 
settlement  were  not  followed  up  by  the 
establishment  and  maintenance  of  resi- 
dence    103,279,829 

In  a,  based  upon  alleged  priority  of  set- 
tlement, it  is  not  essential  that  the  aflidavit 
of,  should  set  forth  that  the  contestant  haa 
established  residence  on  the  land  if,  at  such 
time,  residence  on  his  part  is  not  neoessary .  880 

In  determining  whether  the  heir  of  a 
homesteader  has  shown  due  compliance 
with  law  in  the  matter  of  cultivation  and 
improvement  of  the  land,  the  means  at  the 
command  of  such  heir,  his  good  faith,  and 
the  fact  that  such  compliance  with  law  had 
been  resumed  prior  to  the  initiation  of  the 
contest,  are  all  entitled  to  receive  due  con- 
sideration  M4 

A  soccessftd,  against  a  homestead  entry, 
embracing  land  covered  by  a  prior  pre-emp- 
tion filing,  will  not  defeat  the  right  of  a 
minor  claimant  under  the  pre-emption  filing 
to  perfect  his  entry  if,  prior  to  the  conclu* 
sion  of  said  contest,  application  is  made  to 
complete  the  pre-emption  claim,  and  it  ap- 
pears that  the  contestant  had  not  made  set- 
tlement on  the  land  at  such  time  and  was 
aware,  at  the  time  of  initiating  his  contest, 
of  the  fact  that  the  minor,  with  his  guardian, 
was  residing  upon  and  claiming  the  land. ..  384 
Pre-emption. 

Against  a  pre-emption  entry  as  to  part  of 
the  land  covered  thereby  on  the  grmmd  of  a 
prior  settlement  right  and  failure  of  the 
pre-omptor  to  comply  with  law,  is  barred  if 
the  entry  fs  within  the  confirmatory  pro- 
visions of  the  proviso  to  section  7,  act  of 
March  3, 1891 14 

Timber  Culture. 

An  entry  will  not  be  cancele<l  on  a 
charge  that  the  land  is  not  devoid  of  a  nat- 
ural growth  of  timber  if,  at  the  time  when 
made,  it  was  in  due  accordance  witli  the 
rulings  of  the  Department  as  to  the  charac- 
ter of  land  subject  to  such  appropriation..    65 

During  the  pendency  of  a,  the  entryman 
is  not  excused  fh>m  compliance  with  the 
law;  and  upon  the  death  of  the  entryman 
the  law  casts  upon  his  heirs  the  burden  of 
showing  due  compliance  with  the  terms  of 
the  statute 65 

A  charge  of  abandonment  will  not  lie 
against  an  entry  under  which  theie  has 
been  full  compliance  with  law  for  the  stat- 
utory period 155 

A  charge  of  failure  to  submit  final  proof 
within  the  statutory  period  will  nob  defeat 
equitable  action  on  tho  entry  if  such  foil- 
nre  is  satisfactorily  explained 601 

€oiite9taiit« 

See  Oontett. 

A  successful  contest  against  a  scrip  loca- 
tion entitles  the,  to  a  preferred  right  of 
entry • • 03 
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As  between  two,  attackiB|i^  the  same  en- 
try, the  preferred  right  of  entry  should  be 
•coorded  the  first,  thongh  the  Jadgmentof 
csncelUtion  may  have  been  rendered  on  eri- 
dence  sabmitted  by  the  second,  if  the  same 
Judgment  is  warranted  by  the  eridence  ail- 
daoed  under  the  prior  contest 148 

The  preferred  right  of  a  successful,  can 
not  be  defeated  by  the  prior  settlement  of  a 
third  party  who  fails  to  assert  his  claim  in 
the  oontost  proceedings 289 

The  right  of  a  successftil,  to  exercise  the 
preferred  right  of  entry  accorded  by  the  act 
of  May  14. 1880,  must  be  determined  by  his 
qualification  to  make  such  en  try  at  the  time 
he  applies  therefor,  irrespective  of  his 
qualifloatjons  prior  thereto 311 

Where  a  relinquishment  is  filed  during  the 
pendency  of  a  contest,  on  which  notice  has 
not  issued  and  a  third  party  is  allowed  to 
enter  the  land  involved,  the  burden  is  upon 
the,  to  show  that  the  charge,  as  laid  in  said 
contest,  is  well  founded 350 

A  suocessftil,  will  not  bo  held  to  hare  lost 
his  preferred  right  of  entry  by  failure  to 
exercise  the  same  within  the  statutory 
period,  where  his  action  is  based  on  the  ad- 
rice  of  the  local  office  as  to  the  depart- 
mental practice  then  in  force 877 

The  preferred  right  of  a,  should  not  be 
considered  until  such  right  is  asserted  by 
an  application  to  make  entry  thereunder. . .  489 

Costs. 

SotPraeHee. 

Desert  Land. 

Seei^nlry. 

Under  the  provisions  of  the  State  statute 
accepting  the  terms  of  the  deseit-land  act 
of  August  18,  1804,  a  contract  on  behalf  of 
the  State,  with  the  United  States,  executed 
by  the  Commissioner  of  Arid  Lands  for  said 
State,  is  not  valid  if  not  approved  by  the 
goremor  and  attorney-general  of  said  State 
(Wash.) 33 

Price  of,  see  Public  Land, 

Entry. 

DssERT  Land. 

On  the  revocation  of  an  order  suspending 
a,  time  will  not  begin  to  run  as  against  the 
entryroan  until  duo  service  of  notice  upon 
him  of  such  revocation 323 

On  the  revocation  of  an  order  suspending 
a,  time  does  not  begin  to  run  against  the 
entryman  until  he  is  properly  served  with 
a  definite  notice  of  such  revocation 388 

A  mortgagee  who  secures  the  foreclosure 
of  a  mortgage  covering  land  embraced 
within  a,  prior  to  the  time  when  final  proof 
is  due  on  said  entry,  may  be  regardiHl  as  an 
assignee  thereof,  and  entitled  to  submit 
final  proof 875 

An  assignment  of  a,  to  one  disqualified  to 
acquire  title  under  tlic  desert  land  law,  does 
not  render  the,  fraudulent,  but  leaves  the 
titio  thereunder  still  in  the  entryman 823 


Homestead. 

Under  which  the  entrjrman  who  had  de- 
clared his  intention  of  becoming  a  eiticen, 
but  had  not  been  admitted  to  citizenship  at 
the  lime  of  submitting  final  proof,  may  be 
equitably  confirmed  for  the  benefit  of  the 
heirs,  and  patent  issue  in  their  names, 
where  the  entryman  dies  with  his  entry 
occupying  such  status,  and  a  naturalized 
heir  thereafter  submi  ts  final  proof 1 

Right  of  a  person  who  Is  living  on  land 
under  the  mistaken  belief  that  his  title 
thereto  is  complete,  to  enter  said  tract,  on 
the  relinquishment  of  a  record  entry  thereof, 
is  superior  to  and  will  defeat  an  intervening 
adverse  entry  made  with  knowledge  of  the 
settler's  claim 135 

A  settler  who  makes  entry  for  part  of  tho 
land  covered  by  his  settlement  claim,  and 
contests  a  prior  entry  covering  the  remain- 
der, may  be  permitted  to  amend  his  first 
entry,  so  as  to  include  the  whole  of  his 
originsl  claim,  on  the  successAil  termina- 
tion of  his  contest 376 

The  right  of  a  settler  to  amend,  so  that  it 
shall  correspond  with  his  settlement,  where 
by  mistake  he  has  misdescribed  the  land,  is 
not  defeated  by  an  intervening  adverse 
claim,  if  the  applicant  for  the  right  of 
amendment  shows  priority  of  settlement, 
due  compliance  with  law,  and  does  not  sp- 
pear  by  any  act  of  his  own  to  have  misled 
the  adverse  claimsnt 526 

Section  2,  act  of  March  2, 1889,  provides 
for  the  allowance  of  a  second  homestead 
entry  in  any  case  in  which  the  appellant, 
prior  to  ihe  enactment  of  tlie  statnte,  made 
entry  under  the  homestead  law,  but  has  not 
perfected  title  theraunder,  either  before  or 
since  that  time 82,311 

Under  the  provisions  of  section  2,  act  of 
Marcli  2,  1880,  a  sec4>nd  homestead  entry 
may  be  allowed,  where  the  first  was  made 
prior  to  the  passage  of  said  act,  but  was 
aftcrwanls  canceled  for  failure  to  make 
final  proot  within  the  statutory  period 47S 

The  right  u>  make  a  second  homestead, 
may  be  properly  recognised  where  the  first, 
in  good  faith,  was  abandoned  on  account  of 
poison  ivy  growing  on  the  land,  and  the 
claimant's  susceptibility  to  poisoning  there- 
from   132 

Timber  Culture. 

Allowed  under  rulings  in  force  as  to  land 
*'  devoid  of  timber  "  should  be  protected ...    65 

May  be  e<iuitably  confirmed  on  proof  sub- 
mitted after  the  expiration  of  the  statutory 
period,  notwith.^tandingan  intervening  con- 
test charging  failure  to  make  such  proof  In 
time,  if  such  failure  is  satisfactorily  ex- 
plained    501 

JBqnitable  Adjudicntton. 

See  Entry;  Final  Vvonf. 
Is  confiued  to  entries  so  far  complete  in 
themselves  that  when  the  defects  on  which 
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they  are   Bubmlited   have  been  eqaitably 

cared,  they  paes  at  once  to  patent 2 

Kule  33  cited  and  applied 503 

Evidence. 

Rnle  28  of  practice  requires  an  officer 
taking  a  deposition  to  read  over  to  the  wit- 
neae  the  whole  of  the  depoHition,  qnestions 
and  answers,  but  makes  no  provision  that 
the  fact  of  such  reading  shoald  appear 
either  in  the  body  of  the  deposition  or  the 
certiflcate  of  the  officer.  In  all  cases,  how- 
ever, it  wonld  be  better  practice  that  such 
officer  should  certify  that  be  read  over 
to  the  witness  the  deposition  before  it  was 
signed  or  sworn  to 143 

On  the  issuance  of  a  commission  to  take 
depositions  both  of  the  local  officers  should 
sign  the  same,  hot  the  absence  of  the  signs* 
tare  of  one  of  said  officers  fh)m  such  com- 
mission will  not  defeat  the  consideration  of 
the  testimony  taken  thereunder,  where  no 
objection  to  its  admission  is  made  at  the 
proper  time 438 

The  appointment  of  a  commissioner  to 
take  testimony,  under  rule  35  of  practice,  is 
discretionary  with  the  local  officers,  and 
their  action  under  said  rule  will  not  be  dis- 
turbed except  upon  full  proof  that  they 
have  abused  their  discretion 486 

The  irregularity  of  order  in  which  a  party 
may  be  permitted  to  introduce  his  testi- 
mony will  not  be  held  reversible  error  where 
such  procedure  is  not  prejudicial  to  the 
rights  of  the  adverse  party,  and  is  deemed 
necessary  to  the  ascertainment  of  the  rela- 
tive righU  of  both  parties  380 

An  affidavit  made  to  supply  certain  sl- 
leged  omissions  of  matter  f^om  the  record, 
which  should  appear  therein,  if  it  exists  in 
fact,  will  not  be  stricken  from  the  files,  on 
motion  therefor,  if  the  fscts  as  alleged  in 
said  affidavit  are  not  denied 420 

In  proceedings  where  the  character  of  the 
land  involved  is  in  issue,  and  the  evidence 
submitted  by  the  parties  is  unsatisfactory, 
and  the  Secretary,  on  his  own  motion,  with 
due  notice  to  the  parties,  directs  a  mineral 
expert  to  examine  the  land,  and  testify  as  to 
the  result  of  such  investigation,  with  oppor- 
tunity given  for  cross-examination,  and  no 
oltjection  is  made  to  such  direction  of  the 
Secretary  until  after  Its  full  execution,  but 
acquiescence  therein  is  indicated,  the  testi- 
mony of  such  expert,  so  given,  may  be  prop- 
erly considered  together  with  the  other 
evidence  in  the  case 167 

The  fact  that  a  party  litigant  pays  the 
expenses  of  a  witness,  and  for  the  loss  of 
his  time  in  attending  the  trial,  does  not 
necessarily  indicate  fraud  or  moral  turpi- 
tude   506 

Where  the  record  recites  the  fact  that  the 
witnesses  were  duly  sworn,  and  the  testi- 
mony taken  is  signed  by  each  of  the  wit- 
nesses, the  absence  of  the  officer's  signature 
to  the  Jurats  Is  not  ground  for  a  new  trial . .  438 
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An  objection  to  testimony  on  the  ground 

of  variance  between  the  charge  as  laid  in 

the  affidavit  of  contest  and  that  set  forth 

in  the  notice  of  the  hearing,  comes  too  late 

when  raised  for  the  first  time  on  appeal 52 

Kot  newly  discovered,  conies  too  late 
when  offered  for  the  first  time  on  motion 
for  review 533 

Fees. 

Where  final  proof  is  taken  before  some 
other  officer  than  register  or  receiver,  under 
amended  rule  63,  such  officers  are  entitled  to 
no,  until  action  on  the  final  proof 285 

The  second  clause  of  section  2238,  R.  S., 
providing  a  fee  to  the  register  and  receiver 
of  oae  per  cent  on  moneys  received  is  ap- 
plicable only  to  moneys  received  at  cash 
sales  of  lands,  and  does  not  Include  money 
paid  on  account  of  timber  depredations 370 

The  eighth  clause  of  section  2238,  R.  S., 
fixing  a  fee  of  five  dollars  to  the  register 
and  receiver  for  superintending  public  land 
sales,  does  not  authorise  the  collection  of 
snch  fee  on  the  sale  of  an  isolated  tract. ...  370 

Filinif. 

See  Pre-emption. 

Final  Proof. 

In  the  case  of,  taken  during  the  i)ondeney 
of  a  contest,  under  rule  53  of  practice,  the 
local  office  has  no  Jurisdiction  except  to  file 
said  proof  for  action  when  the  contest  is 
finally  closed 285 

The  suihciency  of,  taken  under  rule  53,  or 
the  right  of  the  entryman  to  withdraw  the 
same,  should  not  be  considere<l  until  final 
disposition  of  the  pending  contest 285 

Desert  Land. 

A  mortgagee  who  secures  the  foreclosure 
of  a  mortgage  covering  land  embraced 
within  a  desert  land  entry,  prior  to  the  time 
when,  is  due  on  said  entry,  may  be  regarded 
as  an  assignee  thereof,  and  entitled  to  sub- 
mit  875 

H0ME8TKAD. 

The  failure  of  a  homesteader  to  submit, 
under  an  expired  entry,  within  the  time 
fixed  therefor  by  an  order  of  the  General 
Land  Office,  will  not  preclude  equitable 
action  on  said  entry  where  the  proof  is 
subsequently  submitted  and  no  adverse 
claim  exists 847 

Pre-emption. 

Failure  to  submit  pre-emption,  and  make 
paj'ment  for  the  laud,  within  the  statutory 
life  of  a  filing  on  unofi'ered  land,  does  not 
defeat  all  rights  under  the  filing,  but  sub- 
jects the  claim  to  any  legal  settlement  claim 
that  may  intervene 384 

As  between  a  pre  emptor  in  default  as  to, 
and  a  homestead  claimant  for  the  same  land, 
who  is  also  in  default,  in  the  matter  of  set- 
tlement and  residence,  the  superior  right  is 
with  the  one  who  first  takes  stei>s  to  cure 
his  default 384 
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Timber  Cxtltvke,    ' 

FftUnre  to  ■nhmit,  on  a  timber  enltnre 
entry,  within  the  statutory  period,  ienobar 
to  the  equitable  confirmation  of  the  entry, 
if  the  delay  is  satisfactorily  explained ;  and 
sach  right  is  not  defeated  by  an  intervening 
contest  based  only  on  the  default  of  the 
entryman  in  the  matter  of  making  Jinal 
proof 601 

Forest  Fires. 

Public  notice  concerning,  July  28,  1887, 
under  the  act  of  Febroary  24, 1807 73 

Forest  Lands* 

8ee  JieMrvaticn. 

Homestead. 

See  OontMtf  Entry;  Oklahoma  Land». 

Grnerallt. 

A  homesteader  will  not  be  held  to  be  dis- 
qualified by  reason  of  the  ownership  of  more 
than  one  hundred  and  sixty  acres,  where  it 
appears  that  the  alleged  excess  was  held 
under  a  pre-emption  entry  that  has  beeA 
subsequently  canceled 348 

A  married  woman  who  is  not  entitled  to 
acquire  a  domicile  of  her  own,  separate  and 
apart  trom  that  of  her  husband,  is  not  qual- 
ified to  exerciae  the  homestead  right 129 

Where  a  homesteader  dies  prior  to  the 
completion  of  his  entry  there  is  no  author- 
ity for  the  perfection  thereof  for  the  benefit 
of  creditors 453 

To  Justify  the  aUowanoe  of  a  homestead 
entry  of  land  made  valuable  by  the  money 
and  labor  of  a  prior  adverse  settler,  who  is 
in  default  in  the  matter  of  filing  applica- 
tion, it  should  clearly  appear  that  the  sub- 
sequent claimant  is  acting  in  entire  good 
faith 475 

Where  a  deserted  wife  has  submitted  final 
proof  on  her  husband's  homestead  entry, 
and  by  departmental  decision  is  required 
to  submit  new  proof,  but  doeii  not  do  so,  and 
the  record  does  not  show  that  she  was  noti- 
fied of  such  reqnin'ment,  the  eutry  cannot 
thereafter  be  properly  canceled  for  failure 
to  submit  final  proof  withiu  the  statutory 
period,  except  after  due  noUoe  to  the  wife. .  402 

An  entry  must  be  canceled  where  it  is 
duly  shown,  after  the  expiration  of  the  stat- 
utory life  of  the  entry,  that  the  entryman 
died  prior  to  the  completion  of  his  entry, 
and  that  there  are  no  heirs  of  the  entryman 
who  are  entitled  to  perfect  said  claim 453 

Additioxal. 

The  right  to  make  entry  under  section  8, 
act  of  March  2, 1889,  extends  to  cases  where 
the  original  entry  was  made  either  before 
or  after  the  passage  of  said  act,  if  the  appli- 
eant  is  otherwise  within  the  terms  of  said 
section. 113 

A  purchase  by  a  homestead  entryman 
under  the  act  of  June  15,  1880,  of  the  land 
severed  by  his  entry  (eighty  acres),  is  such 
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a  eompliaiice  with  the  eonditioaa  of  the 
homestead  laws  aa  will  entitle  him  to  the 
SKerciae  of  the  additional  right  conferred  by 
section  6,  act  of  March  2,  1889 327 

Act  of  June  15, 1880. 

Purchase  under  the  act  held  to  be  a  **  com- 
pliance "  with  the  homestead  laws 327 

The  right  of  purchase  under  section  2,  is 
limited  to  entries  made  prior  to  the  passage 
of  aaid  act 4S3 

SOLDIKRS. 

The  validity  of  a^  regularly  made  on  be- 
half of  a  minor  by  his  curator,  is  not  af- 
fected by  the  unauthorized  agreement  of 
said  curator  to  convey  the  title,  when  ae- 
quired,  to  another  person 207 

The  oultiration  and  improvement  of  the 
land  procured  by  the  curator  of  a  minor 
may  be  deemed  a  sufBoient  oomplbmce  with 
the  law  aa  construed  by  the  circular  regula- 
tions then  in  force 207 

Soldikr's  Additionai.. 

The  right  of  an  alle^red  assignee  of  a  sol- 
dier's right  to  a  certification  of  said  right 
cannot  be  recognized  where  the  Depart- 
utent,  without  notice  of  said  assignment, 
has  allowed  the  soldier  to  make  an  addi- 
tional entry  in  person 205 

An  application  for  the  certification  of  a 
soldier's  right,  made  on  behalf  of  a  pur- 
chaser of  said  right,  cannot  be  allowed 
where  the  additional  right  of  the  soldier  has 
been  exercised,  through  an  entry  made  in 
the  name  of  the  soldier's  widow,  such  entry 
being  allowed  by  the  Land  Department 
without  notice  of  the  prior  sale  of  the  addi- 
tional right 119 

Indemnity. 

See  RaUroad  Grant ;  School  lAmd, 

Indian  liands. 

The  act  of  March  3,  1893,  providing  for 
the  Msuanoe  of  patents  to  the  Stockbridge 
and  Munsee  Indians,  under  allotments  se- 
lected in  acconlnuce  with  the  treaty  of  1856, 
where  said  Indiana  had  remained  in  poesea- 
sion  under  said  allotments,  did  not  contem- 
plate the  issuance  of  patents  for  lands  that 
had  prior  thereto  passed  to  the  State  under 
theswamp  grant 17 

A  homestead  seitier  on  lands  within  the 
Klamath  River  Indian  Reservation  prior  to 
the  act  of  June  17,  1802,  opening  to  entry 
said  lands,  may  be  allowed  the  right  of  pur- 
chase provided  for  in  said  act,  in  the  absence 
of  any  intervening  adverse  claim,  though 
his  application  for  such  privUege^ia  not  filed 
within  the  statutory  period 43 

Under  an  order  reserving  a  tract  of  land  for 
the  benefit  of  an  Indian,  wiUi  a  view  to  his 
subsequent  entry  thereof,  there  is  no  right 
confinrred  upon  the  Indian  by  which  his 
relinquishment  will  serve  to  release  the  land 
from  reeervatioa 
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In  makiii jj^  allotmente  to  the  Uncompahgre 
Utes,  as  directed  by  the  act  of  June  7, 1897, 
the  special  legislation  with  reepect  thereto, 
as  contained  in  the  acts  of  Jane  15, 1880, 
Aogiist  15, 18M,  and  June  7, 1897,  must  gov- 
ern, instead  of  the  provisions  of  the  general 
allotment  act,  giving  controlling  effect  to 
the  later  of  said  special  acts  where  there  is 
any  difference  in  their  pruvisions 07 

The  Unoompahgres  are  required  to  pay  for 
their  allotments  in  Utah  one  dollar  and 
twenty-five  cents  per  acre  out  of  the  pro- 
ceeds arising  from  the  sale  of  their  reserva- 
tion in  Colorado VJ 

The  delay  of  a  party  in  perfecting  title 
under  an  Osage  filing,  and  the  Intervention 
of  an  adverse  claim,  will  not  defeat  the  right 
of  suoh  party,  where  said  delay  appears  to 
have  been  caused  by  the  loss  in  transmis- 
sion of  an  appeal  affecting  another  tract  in- 
cluded in  the  same  filing,  and  the  interven- 
ing claimant  fails  to  show  due  compliance 
withlawon  his  own  part 162 

A  purchaser  from  a  Shawnee  grantor  un- 
der a  deed  approved  by  the  Department, 
without  restriction  or  condition,  takes  the 
title  clear  of  all  conditions 252 

Bed  Lake  agricultural  lands  sub{je<)^  to 
homestead  entry  under  the  provisions  of  the 
sot  of  January  14,  1889,  may  be  taken  by 
persons  entitled  to  make  entry  under  the 
act  of  June  3, 189fi,  but  entries  so  made  of 
such  lands  cannot  be  commuted 258 

The  act  of  June  5, 1872,  in  providing  for 
the  survey  and  disposition  of  fifteen  town- 
ships *'  above  the  Lo  Lp  Fork ' '  contemplated 
entire  townships  irrespective  of  the  time 
when  said  survey  might  be  made,  either  in 
whole  or  in  part 268 

The  second  section  of  the  act  of  February 
11, 1874,  in  extending  the  benefltof  the  home- 
stead act  to  such  settlt'rs  within  said  fifteen 
townships  "as  may  desire  to  take  advau« 
tage  of  the  same,  '*  does  not  ojierate  to  repeal 
the  general  provisions  for  the  disposition  of 
said  lands  made  by  the  act  of  Jane  5, 1872. .  266 

The  time  allowed  to  settlers  on  Bitter  Root 
Valley  lands,  whose  settlement  is  made  after 
the  passage  of  the  act  of  1872,  to  perfect 
title  under  said  act,  and  the  amendatory 
act  of  1874,  begins  to  run  fk-om  the  date  of 
settlement 266 

Under  the  provisions  of  section  10,  act  of 
March  8, 1891,  with  respect  to  the  disposal 
of  Indian  lands,  the  general  repeal  of  the 
pre-emption  law,  by  section  4  of  said  act, 
does  not  affect  the  disposition  of  Bitter  Root 
Valley  lands  under  the  aotai>f  1872  and  1874.  266 

Cherokee  citizens  of  Delaware  blood  are 
entitled  to  the  same  quantity  of  land  in 
allotment  as  are  those  of  Cherokee  blood, 
with  the  proviso  that  if  it  be  found  there  is 
not  snfiicient  land  to  give  each  member  of 
the  nation  as  much  as  one  hundred  and  sixty 
acres  in  allotment,  then  the  registered  Del- 
amnret  shall  flrat  be  given  the  full  quantity 
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of  one  hundred  and  sixty  acres,  the  remain* 
der  of  the  land  to  be  divided  equally  among 
the  other  members  of  the  nation 287 

Under  the  special  provisions  made  in  the 
act  of  June  7,  1897,  the  Sisseton  and  Wah- 
peton  Indians  may  lease  their  allotted  lands 
for  farming  and  graaing  purposes  without 
the  supervision  of  the  Secretary  of  the  Inte- 
rior; but  leases  of  land  executed  by  said 
Indians  for  mining  or  business  purposes 
remain  under  the  general  rule,  and  require 
the  approval  of  the  Secretary. 364 

The  act  of  Febraary  28,  1801,  authorising 
Indians  who  are  occupying  lands  they 
**have  bought  and  paid  for,"  but  that  are 
not  needed  for  farming  or  agricultaral  pur- 
poses, and  are  not  desired  for  individual 
allotments,  to  lease  suoh  lands,  subject  to 
the  approval  of  the  Secretary  of  the  Inte- 
rior, includes  within  its  intendment  the 
Indians  on  the  Uintah  Keservation  who  sur- 
rendered valuable  rights  to  secure  a  perma- 
nent home  on  aaid  reservation,  and  may 
therefore  be  properly  regarded  as  having 
"bought  and  paid  for  "  said  lands 408 

The  provision  in  the  act  of  March  8, 1893, 
that  the  United  States  district  attorney 
shall  represent  *' allotted  Indians"  in  all 
suits  at  law  or  in  equity,  can  only  be  appli- 
cable where  the  United  States  retains  and 
exercises  control  over  the  allotted  lands,  or 
where  the  individual  still  maintains  his 
tribal  relation,  and  therefore  remains  under 
the  care  and  protection  of  the  Government.  426 

To  correct  a  misdescription  of  lands  in  a 
trust  patent  issued  for  Indian  lands,  or 
under  other  circumstances  where  the  best 
Interests  of  the  Indian  require  each  action, 
the  patentee  ma}'  be  permitted  to  surrender 
the  patent,  relinquish  the  lands  covered 
thereby,  and  make  a  selection  in  lieu  thereof, 
on  due  showing  of  a  meritorious  case 442 

A  homestead  entry  of  Mille  Lao  lands 
made  during  the  period  specified  in  the  Joint 
resolution  of  December  19, 1893,  is  by  snoh 
resolution  confirmed,  subject  only  to  due 
compliance  with  the  provisions  of  the  gen- 
eral homestead  law,  and  to  such  payments 
as  may  be  required  thereunder 455 

Iiistractloiis  and  Circulars. 

See  Tables  qf,  pages  Xix  and  xx. 

Island. 

See  Survey. 

Isolated  Tract. 

The  status  of  a  tract,  as  public  land,  la 
not  affected  by  an  application  for  an  order 
for  its  sale  as  an,  under  section  2455  R.  8., 
prior  to  favorable  action  on  such  applica- 
tion   146 

An  entry  allowed  by  mistake,  of  land  not 
subject  thereto,  cannot  be  regarded  aa  a  dis- 
position of  such  land,  within  the  meaning 
of  the  first  proviso  to  section  2455  R.  8.,  as 
amended  by  the  act  of  Ifabmary  26, 1895. ..  159 
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Judgement. 

See  OaneMatiim, 


Jnrisdiction. 

The  Secretary  of  the  Interior  tlionld  not 
take  action,  nnder  bis  enpervieory  author- 
ity, on  the  application  of  parties  that  have 
had  foil  opportunity  to  protect  their  righta 
under  the  statotes  and  regulations 316 

The  Land  Department  may  on  its  own 
motion,  for  the  protection  of  apparent  equi- 
ties, and  after  dne  notice  to  all  partiee, 
reopen  an  a4Jiidioated  case  for  farther  con* 
slderation,  where  the  land  Involred  appears 
Taeant  on  the  records 499 

liand  Department. 

A  blaclLsmlth  hired  to  work  at  his  trade 
by  the  Commissioner  of  Indian  Affairs  on 
an  Indian  school  reservation  is  not,  by  such 
employment,  disqualiflod  under  section  452 
K.  Sm  to  enter  public  lands 334 

mill  Site. 

See  Mining  Olaim, 

Mineral  £iand. 

Mining  circular  of  December  16, 1897 561 

Whatever  Is  recognized  as  a  mineral  by 
the  standard  authorities,  whether  of  me- 
tallic or  other  substances,  wlien  found  in 
the  public  lands,  in  quantity  and  quality 
sufficient  to  render  the  land  more  valuable 
on  account  thereof  than  for  agricultural 
purposes,  must  be  treated  as  coming  within 
the  purview  of  the  mining  laws 233, 349, 351 

Under  the  provisions  of  section  2345  K.  8., 
mineral  lands  in  the  State  of  Minnesota  may 
be  taken  under  the  pre>emption  law 157 

If  the  presumptive  mineral  character  of 
land  is  based  upon  the  exploration  of  only 
one  portion  thereof^  the  burden  assumed 
by  one  who  alleges  the  agricultural  char- 
acter of  such  land  is  sustained  by  evidence 
of  exploration  on  the  same  portion,  sufB- 
oient  to  demonstrate  the  fact  of  its  non-min- 
eral character,  and  thereby  overcome  the 
effi»ot  of  the  alleged  prior  exploration  and 
dlsoovery 167 

Testimony  of  mineral  expert,  who  exam- 
ines the  land  under  direction  of  the  Secre- 
tary, may  be  considered  with  other  evidence, 
where  no  objection  is  made  to  such  direction 
until  after  its  execution 167 

A  final  mineral  return  by  the  commis- 
sioners appointed  nnder  the  act  of  Febru- 
ary 26,  1895,  operates  to  except  the  lands  so 
classified  from  the  grant  to  the  Northern 
Pacific,  but  does  not  prevent  such  disposi- 
tion of  said  lands  as  may  be  proper,  on  a 
subsequent  showing  as  to  their  character; 
the  classification  being  treated  as  of  the  same 
effect  as  a  mineral  return  by  the  govern- 
ment surveyor  446 

A  determination  that  a  tract  of  land  is 
mineral  in  character  will  not  prevent  a  8ub- 
sequent  hearing,  involving  the  same  ques- 
tion, where  a  change  in  the  character  of 
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the  land  is  alleged,  but  the  showing  in  suoh 
a  case  must  be  clear  and  convincing  to  war- 
rant such  shearing 606 

A  departmental  determination  that  a  tract 
of  land  is  non-mineral  in  character,  based 
principally  upon  the  ascertainment  of  the 
boundaries  of  the  tract  in  dispute,  will  not 
preclude  the  Land  Department  in  a  subse- 
quent suit,  resting  on  alleged  discoveries 
made  after  the  hearing  in  the  former  case, 
from  considering  anew  the  question  of 
boundaries,  and  rendering  judgment  as  to 
the  character  of  the  land  in  accordance 
with  the  facts  so  disclosed 514 

The  fact  that  no  one  is  claiming  a  tract  of 
land  under  the  coal  land  law,  that  is  shown 
to  be  principally  valuable  on  account  of 
coal,  will  not  Justify  the  Land  Deimrtment 
in  the  allowance  of  a  homestead  entry  there- 
for  614 

Minings  Claim. 

Mining  circular  of  December  15. 1897 561 

Lands  valuable  only  on  account  of  the 
marble  deposit  contained  therein  are  sub- 
ject to  placer  entry  under  the  mining  laws.  233 

Land  chletiy  valuable  for  its  deposits  of 
fire  clay  is  subject  to  location  and  entry 
under  the  mining  laws  of  the  Tnited  States.  349 

Lands  chiefly  valuable  on  account  or  the 
petroleum  deposits  contained  then^iu  are  of 
the  character  subject  to  entry  under  the 
mining  la  ws 351 

A  location  duly  made  excepts  the  land 
from  the  operation  of  a  statutory  order  of 
withdrawal  for  a  forest  reservation 48 

The  survey  of  a,  is  not  vitiatul  by  the  fact 
that  the  connecting  line  with  the  public  sur- 
vey is  more  than  two  niih's  in  length,  where 
each  corner  of  said  claim  is  connected,  by 
the  survey  In  question,  with  other  claims 
that  have  been  ofiicially  surveyed 262 

A  mia^tatement  in  the  published  notice  of 
an  application  for  a  placer  patent,  as  to  the 
mining  district  in  which  the  land  is  situated, 
is  not  fatal  to  the  notic-e,  where  the  land  is 
accurately  described  by  legal  sub-divisions, 
and  otherwise  identified 25 

The  fact  that  the  expiration  of  the  period 
of  publication  is  erroneously  stated  in  a 
footnote  appended  to  the  published  notice 
of  application  for  a  miDeml  patent  will  not 
excuse  an  adverse  claimant  from  filing  h(s 
adverse  within  the  period  fixed  by  the  stat- 
ute  556 

The  proof  as  to  expenditure  should  so 
itemise  the  improvements  that  it  can  be 
ascertained  there^m  what  proportion  of 
the  sum  expended  is  included  in  each  item .    2S 

The  statutory  requirement  that  proof  of 
expenditure  to  the  amount  of  five  hundred 
dollars  shall  be  filed  during  the  period  of 
publication  is  directory  only,  not  manda- 
tory, as  to  the  time  when  such  proof  shall 
be  made;  and  proof,  therefore,  filed  after 
the  expiration  of  said  period,  showing  sooh 
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expenditnre  made  in  due  time,  may  be  prop- 
erly coDsidered S50 

The  adverse  prooecdiiif;  contemplated  by 
the  mining  law  is  for  the  purpose  of  deter- 
mining the  right  of  possession  as  between 
oonflioling  claims,  and  does  not  include  a 
suit  in  the  courts  to  settle  a  question  as  to 
the  character  of  the  land 7 

If,  after  a  mineral  entxy  has  been  allowed, 
the  entryman  finds  it  necessary  to  maintain 
an  adverse  suit  against  a  conflicting  claim, 
it  is  incumbent  upon  the  government  to 
take  notice  of  the  result  of  such  action,  and 
act  accordingly 202 

The  issue  raised  is  solely  between  the 
government  and  the  entryman,  in  case  of  a 
hearing  on  a  protest  against  a  mineral  en- 
try, in  which  no  interest  in  the  land  involved 
is  alleged  or  shown  on  the  part  of  protes- 
tant,  prior  to  the  application  for  patent 21 

A  protestant  against  a  mineral  applica- 
tion, who  fails  to  file  his  protest  within  the 
statutory  period,  will  not  be  heard  to  say 
that  he  had  no  notice  of  said  application, 
where  duo  notice  thereof,  as  required  by  the 
statute  and  regulations  thereunder,  has 
been  given 216 

The  ])atentee  of  a  placer  claim  is  under  no 
legal  obligation  to  institute  adverse  pro- 
ceedings against  a  subsequent  confl.iGting 
lode  claim.  The  lode  olaimont  in  such  a  case 
has  the  burden  of  proof  upon  hini  to  show 
that  there  was  a  vein  within  the  placer, 
known  to  exist,  at  the  time  of  the  placer 
application,  and  actual  knowlo<1ge  thereof 
mu8t  be  brought  home  to  the  placer  appli- 
cant  460 

A  protest  based  on  alleged  co-ownership 
is  not  an  adverse  claim  that  requires  the  ta- 
stitution  of  Judicial  proceedings  in  a  court 
of  competent  Jurisdiction ;  but  the  Land  De- 
partment luay  await  the  result  of  proceed- 
ings so  begun  in  such  a  case  before  giving 
further  consideration  to  the  protest 495 

If  the  protest  iiled  against  a  mineral  appli- 
cation docs  not  present  such  a  claim  as  is 
contemplated  by  the  statute,  it  should  not 
be  treated  as  an  adverse;  and  the  fact  that 
suit  thereon  has  been  commenced  in  the 
courts  will  not  require  the  Land  Depart- 
ment to  recognise  the  claim  as  an  adverse 
within  the  meaning  of  the  law 405 

The  continuity  of  posseiJiHion  under  a,  is 
not  disturbed  by  an  attempted  relocation 
made  at  a  time  when  there  was  no  statutory 
ground  therefor 447 

A  townsite  patent  that  in  terms  provides 
that  "no  title  shall  be  hereby  acquired  to 
any  mine  ....  or  to  any  valid  mining 
claim  or  possession  held  under  existing  laws 
of  Congress"  does  not  divest  the  Depart- 
ment of  Jurisdiction  to  subscqnentl}^  issue  a 
patent  for  a  lode  claim  within  the  limits 
covered  by  said  townsite  patent,  if  at  the 
date  of  the  townsite  entry  such  lode  claim 
was  known  to  exist 518 


Page. 

Under  the  mining  laws  of  the  TTnited 
States  but  one  discovery  of  mineral  is  re- 
quired to  support  a  placer  location,  whether 
it  be  of  twenty  acres,  by  one  individual,  or 
of  one  hundred  and  sixty  acres,  or  less,  by 
an  association  of  persons 351 

The  fact  that  lode  claims  have  been  lo- 
cated on  a  tract  of  land,  and  subsequently 
abandoned,  can  not  affect  the  good  faith  of 
a  placer  applicant  for  the  same  land 24 

In  the  case  of  a  placer  claim  upon  sur- 
veyed land,  conforming  to  legal  subdivi- 
sions, the  proof  of  the  requisite  expenditure 
may  be  made  otherwise  than  by  certificate 
of  the  United  States  surveyor-general 550 

Mill  Site. 

On  application  for  a,  in  connection  with  a 
lode  claim,  the  notice  and  plat  should  be 
posted  on  the  mill  site  for  the  statutory 
period 105 

mission  Lands. 

The  confirmation  of  title  to,  under  the 
act  of  March  2,  1853,  is  limited  to  the  lands 
actually  used  and  occupied  in  the  mainte-  - 
nance  of  the  mission  at  the  date  of  the 
passage  of  the  act;  but  in  determining  the 
extent  of  such  occupancy  the  apparent 
necessities  of  the  mission  at  said  date  may 
be  considered,  in  the  absence  of  positive 
evidence  as  to  the  actual  boundaries  of  the 
land  so  used  and  occupied 817 

IVatnralization. 

A  declaration  of  intention  to  become  a 
citizen  is  not  invalid  because  made  before 
a  deputy  clerk  of  a  court  of  record,  if  such 
deputy  was  acting  for  and  in  the  name  of 
theclerkof  said  court 420 

A  declaration  of  intention  to  become  a 
citizen  filed  by  a  settler  relates  back  to  the 
date  of  his  settlement  in  the  absence  of  any 
intervening  adverse  claim 420 

Notice. 

See  Praetiee, 

Okiaiioma  I^ands. 

The  period  of  inhibition  against  entering 
upon  lands  in  the  Cherokee  Outlet  dates 
from  the  proclamation  of  the  President 
announcing  the  time  when  said  lands  would 
be  opened  to  settlement 55,270 

The  prohibitory  provisions  of  the  statute 
opening  to  settlement  the  lands  known  as 
the  "  Cherokee  Outlet,''  and  the  President's 
proclamation  thereunder,  did  not  apply  to 
the  whole  of  said  Outlet,  but  only  to  such 
portion  thereof  as  should  be  declared  open 
to  settlement  under  said  proclamation,  and 
henoe  are  not  applicable  to  Indian  reserva- 
tions within  said  Outlet  excluded  from 
settlement  but  adjacent  to  the  lands  opened 
under  said  proclamation 55 

The  regulations  with  respect  to  opening 
the  Cherokee  Outlet,  made  under  direction 
of  the  President  and  incorporated  in  his 
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proolAmatlMi,  provided  for  an  WDtoring 
strip  one  bandred  feet  in  width  Around  and 
imme4liately  witliiu  the  outer  boundaries  of 
the  entire  tract  of  country  to  be  opc-nod,  and 
can  not  be  abrogated  or  modified  by  the  act 
of  the  Secretary  of  the  Interior  alone 55 

The  fact  that  a  settler  on  lands  in  the 
Outlet  may  have  trespassed  upon  adjacent 
Indian  reservations  in  reaching  said  lands 
will  not  in  itself  disqualify  him  from  mak- 
ing a  homestead 55 

A  settler  on  Oklahoma  landa  is  not  dia- 
qnalified  by  starting  into  the  race  from  the 
one  hundred  foot  strip  on  the  Chilooco 
Indian  school  reaenration 285,334 

Sutcring  the  Cherokee  Outlet,  on  the  day 
of  opening,  from  an  adjacent  Indian  reaer- 
vation  does  not  disqualify  the  settler 373 

A  settler  who  on  the  day  of  opening 
enters  the  Territory  prematurely,  with 
many  others,  through  a  misapprehension  aa 
to  the  signal  given  for  entrance,  must  show, 
as  against  one  who  enters  at  the  proper 
time,  that  no  advantage  was  gained  by  anch 
premature  entry 341 

One  who  is  within  the  Outlet  at  the  date 
of  the  President's  proclamation.  occui>ying 
a  tract  of  leased  land  by  the  consent  of  the 
Indian  agent,  but  goes  outside  thereafter, 
and  there  remains  until  aftor  the  opening, 
is  not  disqualified  as  a  settler  if,  by  his 
former  presence  within  the  prohibited  ter- 
ritory, he  secured  no  advantage  over  others  380 

Presence  within  the  Territory  of  Okla- 
homa (on  railroad  track  a«1jA<:ent  to  the 
land  claimed)  at  the  hour  of  opening  dia- 
qualifies  a  settier  who  goes  upon  the  land 
atsnoh  time 469 

The  prohibitive  provisions  in  the  act  of 
March  3,  1893,  with  respect  to  the  Cherokee 
atrip,  were  enacted  at  a  time  when  the 
ainiilar  provisions  in  the  act  of  March  2, 
1888,  were  liberally  construed  by  the  Depart- 
ment, and  when  the  question  of  "advantage 
gained  "  by  presence  in  the  Territory  during 
the  prohibited  period  was  regarded  as  a 
proper  one  for  connideration  in  determi- 
nating the  qualiflcationa  of  a  settler  in 
Oklahoma 504 

Presence  within  the  Territory  during  the 
inhibited  period  does  not  oi>erate  aa  a  dia- 
qualiflcation  if  no  advantage  is  sought  or 
gained  thereby 278 

Osaife  Land. 

See  Indian  Landa, 

Patent. 

See  ToumHU. 

May  issue  in  the  name  of  heirs  where  the 
entryman,  at  time  of  final  proof,  was  not 
admitted  to  citizenship  and  a  naturalized 
heir  thereafter  submits  final  proof.  The 
case  of  Joseph  Ellis,  21  L.  D.,  377,  cited  and 
distinguished 1 

The  Department  has  no  jurisdiction  over 
patented  landa,  not  even  to  direct  that  a 


Pago, 
filing  therefor  be  received  and  held  to  await 
the  result  of  procecHlings  already  instituted 
tovaeate  the  patent 54 

Payment. 

The  government  should  not  be  heard  to 
say  that  the  ]>ayment  for  a  tract  of  land 
under  the  preemption  law  was  prematurely 
made,  and  not  accepted  by  the  receiver  in 
his  official  capacity,  where  a  suit  is  after- 
wards brought  by  the  government  againat 
said  receiver  for  the  recovery  of  publio 
moneys,  and  the  prioe  of  aaid  land  is  in- 
cluded in  the  sum  sued  for,  and  said  suit 
is  compromised  on  the  payment  of  a  stipu- 
lated sum  185 

Under  the  departmental  regulations  gov- 
erning the  submission  of  final  proof,  and 
making,  the  entiyman  is  reqaired  to  make, 
at  the  time  of  anbmitting  proof,  and  it 
is  the  duty  of  the  receiver  to  accept  the 
money  at  such  time;  and  the  subsequent 
failure  of  said  ollicer  to  account  to  the  gov- 
ernment for  the  purchase  price  of  the  land 
so  paid  will  not  defeat  the  right  of  the 
entrj'man  to  receive  patent  without  further 
payment 188 

Practice. 

Rules  qf^  eiud  and  ecnstrued,  page  xxiii. 

Generally. 

Objections  to  the  alleged  want  of  regu- 
larity in  the  proceedings  before  the  local 
office  come  too  late  for  consideration  when 
raised  for  the  first  time  on  appeal  to  the 
Department 438 

If,  on  the  oonclusion  of  the  contestant's 
testimony,  the  contestee  moves  a  dismissal, 
on  the  ground  that  the  evidence  submitted 
does  not  warrant  a  Judgment  of  oancell** 
tlon,  and  said  motion  is  overruled,  the  con- 
testeo  should  be  given  an  opportunity  iKi 
submit  evidence  in  support  of  the  entry. . .    74 

Appeal. 

If  not  taken  within  the  time  desigpnated 
by  the  Rules  of  Praotice,mnBt  be  dismissed .  3S3 

In  computing  the  time  within  which, 
must  be  filed  the  day  of  the  service  of  the 
notice  of  decision  must  be  excluded 488 

The  Department  is  without  Jurisdiction 
to  entertain  if  notice  thereof  is  not  filed 
and  served  within  the  time  provided  in  the 
Rnlesof  Practice 34 

Where  a  notice  of,  is  served  on  the  attor- 
ney of  the  adverse  party,  aa  shown  of 
record,  the  right  of  such  appellant  to  bo 
heard  should  not  be  affected  by  the  £EU)t 
that  aaid  attorney  was  not  at  such  time 
authorized  to  represent  the  appellee 37S 

From  a  decision  of  the  General  Land 
Office  brings  all  questions  involved  in  the 
record  within  the  Jurisdiction  of  the  De- 
partment   377 

Prior  to  the  consideration  of,  from  a 
decision  rendered  on  oonsulidaleil  cases, 
notice   thereof   ahould    be   given   to   all 
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purtiea  reoogoized  as  hariog  rights  ad- 
vene to  the  appellant *1<J 

From  a  deciaion  of  the  local  offic«  opcr* 
atea  to  divest  said  office  of  its  jnriAdlction 
in  the  case;  and  the  withdrawal  of  appeal 
on  the  part  of  one  of  the  appellants  therein 
will  not  reinvest  said  office  with  Jnrls- 
diction 76 

Cases  arising  between  different  parties 
and  involving  different  tracta  of  land 
shoald  not  be  considered  together,  and  so 
transmitted  to  the  Department  on 420 

Costs. 

In  a  contest  arising  on  an  allogation  of 
a  prior  aettleroent  right  the,  should  be 
assessed  under  Rule  55 12 

A  proposition  to  pay  the,  of  a  rehearing, 
if  one  should  be  ordered,  can  not  be  con- 
sidered in  aid  of  a  motion  for  a  new  trial. .  487 

Hearing. 

The  Department  will  not  interfere  with 
the  exercise  of  the  Commissioner's  discre- 
tion in  refusing  to  order  a  hearing,  unless 
there  is  such  an  abuse  of  discretion  as 
would  work  an  ix^ustice  or  an  inequitable 
denial  of  alegalright 506 

An  application  for  a,  on  a  protest  nhould 
not  be  granted  if  the  allegations  therein 
contained  do  not  make  out  a  prima  faeie  case 
calling  for  the  cancellation  of  the  entry 125 

Notice. 

A  general  appearance  is  a  waiver  of  all 
defects  or  irregularities,  if  any  exist,  of 
notice,  process,  or  service,  necessary  to  con- 
fer jnris<liction  122 

The  affidavit  required  as  the  basis  of  an 
order  for  the  publication  of  a,  may  be  made 
by  any  person  who  possesses  the  requisite 
information 74 

A  formal  order  for  the  publication  of,  is  not 
essential.  It  is  sufficient  if  the  local  officers 
authorize  the  publication  either  by  formal 
Older  or  verbally 74 

Where  a  party  is  represented  by  two 
attorneys  of  record,  and  one  of  said  attor- 
neys accepts,  of  decision,  such  party  will  not 
bo  heard  to  plead  a  private  understanding 
between  himself  and  hiA  nttomeya  under 
which  all  notices  were  to  be  served  on  the 
other  attorney 34 

A  mere  docket  entry  of,  by  registered  let- 
tor  is  not  evidence  that  service  of  a  notice 
of  a  decision  was  in  fact  so  made 533 

Of  a  decision  upon  an  attorney  of  record 
is  notice  to  the  party  he  represents 34 

Of  a  decision  to  an  attornoy  of  record  is 
notice  to  the  party  he  represents ;  and  such 
party  will  not  be  heard  to  say  that  the  em- 
ployment of  said  attorney  had  in  fact  termi- 
nated prior  to  the  service  of  said  notice.  If 
such  fact  is  not  disclosed  by  the  record  ....  204 

Rehearing. 

Will  not  bo  ordered  on  a  canse  of  action 
arising  after  the  close  of  the  hearing  before 
the  local  office,  and  ponding  appeal  from  its 
decision - 804 


Pa<;a 
Matters  occurring  after  the  original  hear- 
ing in  a  case  do  not  furnish  grounds  for  a, 
therein,  though  such   matters  may  affonl 

sufficient  foundation  for  a  new  contest 155 

A  decision  of  the  Department,  denying  a 
motion  for  a,  on  the  ground  that  the  matters 
therein  alleged  were  not  in  issue  at  the 
original  hearing,  does  preclude  the  Com- 
missioner of  the  General  Land  Office,  in  the 
exercise  of  his  original  jurisdiction,  from 
subsequently  directing  an  inquiry,  in  the 
nature  of  a  new  contest,  to  determine  ques- 
tions arising  since  the  hearing  of  the  origi- 
nal suit 820,471 

A  motion  for  a,  filed  oat  of  time  can  only 
be  received  as  an  appeal  to  the  supervisory 
authority  of  the  Secretary,  and  should, 
therefore,  be  made  by  a  petition  addressed 
to  such  officer,  and  filed  in  the  Department 

proper 154 

A  second  motion  for  a,  based  upon  the 
same  alleged  newly  discovered  evidence, 
considered  and  passed  upon  in  the  disposi- 
tion of  a  former  motion  for  rehearing  in  the 

same  case,  should  not  be  entertained 487 

Will  not  be  granted  on  the  ground  of 
alleged  newly  discovered  evidence  where 
such  evidence  is  cumulative  and  intended 
to  contradict  or  impeach  the  witnesses  of 

the  adverse  party ••  438 

May  be  allowed  where  the  contestant  re 
lying  on  the  assurance  of  the  local  officer, 
before  whom  the  case  was  heard,  that  evi- 
dence sufficient  to  warrant  canoellaiioti  had 
been  introduced,  did  not  submit  further 
testimony,  and  it  is  found  on  review  of  the 
proceedings  below  that  the  evidence  In  the 

case  does  not  Justify  oancoUation 464 

A  proposition  to  pay  the  costs  of  a  rehear- 
ing, if  one  shoald  be  ordered,  can  not  bo 
considered  in  aid  of  a  motion  for  a  new  trial.  487 
Review. 

The  rule  of  practice  relative  to  closing 
cases  on,  announced  in  Allen  v.  Price,  15  L. 
D.,  424,  did  not  contemplate  its  application  to 
cases  where  an  entry  had  been  formally  can- 
celed prior  to  said  decision 377 

Evidence  not  newly  discovered  comes  too 
lat«  when  offered  for  th^  first  time  on  mo- 
tion for ••  533 

A  motion  for  the,  of  a  decision  of  the  Sec- 
retary, in  which  he  refuses  to  exercise  his 
supervisory  authority,  is  not  provide*!  for 
in  the  Rules  of  Practice,  and  will  only  be 
considered  in  cases  presenting  strong  and 

exceptional  reasons 154 

PetHions  or  motions  of  re-review  should 
not  be  filed  in  the  General  Land  office,  hut 
should  be  addressed  to  the  Secrets ry  of  the 
Interior,  in  the  form  of  application  for  the 
exerciae  of  his  supervisory  authority,  on 
grounds  not  covered  in  the  former  consider- 
ation of  the  case 202 

A  petition  for  re-review  that  presents  no 
new  question,  that  does  not  assort  the  ex- 
istence of  newly  discovered  evidence,  or  that 
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the  former  deolnion  was  socnred  throiif^h 
fraad  on  tho  pan  of  the  succeRHfiil  party,  or 
otherwise,  and  is  oot  filed  witbiii  a  reasona- 
ble time  r.l'tvr  tlie  drnini  of  the  motion  for 
review,  docs  not  present  a  case  whore  tho 
aoporvisory  authority  of  tho  Secretary  can 
be  properly  exercised  on  behalf  of  the  peti- 
tioner  --—  444 

Pre-emption* 

See  Indian  Lands  ((hage). 

Mineral  lands  in  the  Stato  of  Minnesota 
not  excluded  from 157 

An  entry  cannot  be  allowed  under  section 
2,  act  of  October  1, 1890,  except  on  proof  of 
continuous  residence  on  the  land  so  entered 
for  a  period  of  not  less  than  three  months 
priorthereto 887 

Failure  to  submit  final  proof,  and  make 
payment  for  the  land,  within  the  statutory 
life  of  a  filing  on  unoffered  land,  does  not 
defeat  all  rights  under  the  filing,  but  sub- 
jects the  claim  to  any  legal  settlement  clsira 
that  may  intervene 384 

Price  of  land. 

See  PuhUc  Land. 

Private  Claim. 

Under  section  12,  act  of  March  8, 1891,  all 
claims  under  Spanish  or  Mexican  grants, 
referred  to  in  section  6  of  said  act,  are  to  be 
held  as  abandoned,  if  not  presented  before 
the  c<mrt  of  private  land  claims  within  two 
jenvn  from  thetakingcfl'ectof  said  act;  and  a 
grant  occupying  such  status  is  consequently 
no  bar  to  the  adjudication  of  a  "small  hold- 
ing *'  lying  within  the  limits  of  such  grant. .  391 

An  application  for  the  survey  of  lands  al- 
leged to  be  embraced  within  Spanish  grant 
must  be  denied,  where  it  appears  fW>m  the 
record  that  the  official  survey  of  said  grant, 
on  which  patent  issued,  was  made  after  due 
notice  to  the  parties  interested,  apparently 
followed  the  lines  fixed  by  the  Spanish  au- 
thorities, and  was  acquiesced  in  for  a  long 
term  of  years 491 

Protest. 

Does  not  Justify  a  hearing  if  a  prima  fcteie 
case  C4illing  for  cancellation  is  not  made  out.  125 

The  corroboration  of  a,  is  not  a  prerequi- 
site to  its  recognition  as  a  i)ro]>er  basis  of 
inquiry,  where  the  facts  charged  are  shown 
by  records  of  which  Judicial  notice  luust  be 
taken  by  the  officers  of  tho  Laud  Depart- 
ment  550 

Public  liand. 

The  price  of  desert  lands  within  the  limits 
of  a  railroad  grant,  entered  under  the  act  of 
March  3,  1877,  is  not  aflTected  by  the  act  of 
March  3, 1891,  and  such  lands  can  only  be 
patented  on  the  payment  of  the  double  mini- 
mum price 231 

The  price  of  tho  reserved  alternate  sec- 
tions falling  within  tho  limita  of  the  with- 
drawal made  on  the  general  route  of  the 
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Northern  Pacific  was,  by  the  terms  of  the 
grsnt  to  said  company,  fixed  at  double  mini- 
mum   309 

Batlroad  Orant. 

See  Railroad  Lands ;  Wagon  Boad  OranL 
GeNK RALLY. 

Directions  given  for  the  suspension  from 
entry  and  patent  of  lands  falling  within  the 
purview  of  the  departmental  decision  in  the 
case  of  Spaulding  v.  Korthem  Pacific  R.  K, 
Co.,2lL.D.,57 255 

On  the  adjustment  of  the  grant  made  by 
the  act  of  May  15,  185S,  it  is  not  material 
whether  the  line  as  originally  located,  or 
the  modified  line  as  authorised  by  the  act 
of  June  2, 1864,  is  taken  as  the  measure  of 
the  grant,  as  the  difference  between  the  two 
la  but  small,  and  the  grant  is  largely  defi- 
cient under  either  line 440 

Selections  of  lands  for  tho  Sonthem  Pa- 
cific R.  R.  Co.  in  lien  of  lands  taken  for  the 
Mission  Indians  under  the  act  of  January 
12,  1891,  can  not  be  approved  unless  it  is 
made  to  appear  (1)  that  the  company  was 
entitled  under  its  grant  to  the  lands  so 
taken,  hence  that  such  lands  are  non-min- 
eral in  character,  and  (2)  that  the  lien  selec- 
tions are  of  the  same  character;  and,  in 
securing  such  evidence,  tho  deparUnental 
regulations  provided  for  the  determination 
of  the  character  of  lands  claimed  by  a  rail- 
road company  should  not  be  disregarded. . .  308 

The  approved  plat  on  file  in  tho  Goneral 
Land  Office,  on  which  the  limits  of  a,  are 
marked,  must  determine  whether  a  selection 
falls  within  the  limits  of  the  grant 468 

By  the  terms  of  tho  joint  resolution  of 
June  28, 1870,  tho  Southern  Pacific  company 
was  authorized  to  construct  its  road  along 
the  route  indicated  by  the  map  of  January 
8,  1867,  and  entitled  to  have  the  road  ae- 
oepted,  if  so  constructed,  but  the  acceptance 
of  said  road  will  not  determine  conflicting 
rights  or  claims  within  the  grant 233 

The  report  of  the  coDinii^sioners  as  to  the 
oonstruction  of  the  Southern  Pacific  Kail- 
road,  ss  provided  for  in  said  joint  resolution, 
must  be  made  to  the  Secretary  of  the  Inte- 
rior, and  does  not  require  the  approval  of 
the  President 228 

A  lease  of  a  portion  of  the  constructed 
road  of  the  Southern  Pacific  to  the  AtlanUo 
and  Pacific  company  can  not  be  accepted  as 
a  valid  basis  for  a  claim  on  the  part  of  the 
latter  company,  that  it  has.  under  the  pro- 
visions of  seotions  3  and  17,  of  the  act  of 
July  27, 1866,  thereby  earned  its  grant oppo- 
sito  said  constructed  road 283 

The  map  of  January  3,  1867,  was  not  filed 
as  a  map  of  dofinito  location,  but  rather  as 
a  map  of  general  route,  and  a  deflection  firom 
said  ronto,  in  the  construction  of  the  road, 
made  necessary  on  account  of  engineering 
difficulties,  and  to  secure  a  more  feasible 
route,  does  not  warrant  the  rejection  of  the 
road  thus  constructed.    (Sonthem  Pac). . . 
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The  evident  intent  of  noction  2,  act  of 
Febroao'  8t  1887,  jtbb  to  protect  in  their 
poeeesaion  only  those  who  were  actual  set- 
tiers  at  the  date  of  detinite  location,  or  other 
qualified  persons  to  whom  tlyy  might  there- 
after have  assigned  their  possessory  right. .    61 

The  lands  on  the  south  side  of  the  Bur- 
lington and  Missouri  road«  where  the  grant 
is  deficient,  that  were  subject  to  ttie  grunt 
at  definite  location,  are  not  open  to  entry, 
but  must  remain  in  reservation,  subject  to 
suah  action  as  may  be  required  on  the  ter* 
mination  of  the  Judicial  proceedings  now 
pending  with  respect  to  the  excess  of  lands 
received  by  said  company  on  the  north  side 
of  its  road 88 

Indemnity. 

In  the  absence  of  an  ascertained  deficiency 
in  the  grant  to  the  Northern  Pacifir,  show- 
ing that  it  conld  not  be  satisfied  by  obtain- 
ing all  the  available  lands  in  the  indemnity 
limits,  the  specification  of  losses  in  place, 
as  a  condition  to  the  selection  of  indemnity 
will  not  be  waived  by  the  Department 612 

There  is  no  necessity  for  the  enforcement 
of  the  rule  requiring  specifications  of  loss 
to  accompany  indemnity  selections,  where 
the  grant  is  practically  adjusted  and  found 
largely  deficient,  and  no  one  is  claiming  ad- 
versely to  the  company  at  such  time;  and 
nnder  such  circumstances,  a  selection  with- 
out designation  of  loss  will  be  recognized, 
as  against  a  homestead  entry  not  made  until 
after  the  sabmisaion  of  the  ad^juatroent 458 

The  Northern  Pacific  company  should  be 
allowed  to  specify  new  bases  for  selections 
made  on  account  of  lands  within  the  limits 
formerly  recognized  east  of  the  terminal  es- 
tablished at  Dolnth 47 

If  the  Northern  Pacific  company,  in  the 
selection  of  indemnity,  waives  the  privilege 
conferred  by  the  order  of  May  28, 1883.  dis- 
pensing with  the  specification  of  loss,  and 
assigns  a  basis  which  proves  to  be  invalid, 
it  is  not  entitled  to  plead  the  protection  of 
said  order 67 

On  account  of  the  consolidation  of  the 
Northern  Pacific  and  Lake  Superior  lines  of 
railroad  between  Thomson  and  Dulnth,  the 
grant  to  the  first-named  company  must  be 
charged  with  all  lands  received  by  the 
latter  company,  between  said  points,  under 
its  prior  grant,  and  for  the  lands  so  taken  by 
said  company,  whether  within  its  primary 
or  indemnitj'  limits,  the  Northern  Pacific  is 
not  entitled  to  indemnity 08 

As  to  lands  lying  within  the  granted  lim- 
its of  the  Northern  Pacific  grant,  and  also 
within  the  additional  indemnity  limits  of 
the  Lake  Superior  and  Miasisaippi  road  pro- 
vided for  in  the  act  of  July  13,  1866,  the 
right  of  the  latter  company  is  defeated  by 
the  grant  and  location  of  the  Northern  Pa- 
cific made  prior  to  selection  on  behalf  of  the 
Lake  Superior  and  Mississippi  road;  but,  If 
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lands  occupying  such  status  are  erroneously 
patented  to  the  latter  company,  Indemnity 
therefor  cannot  be  allowed  the  Northern 
Pacific  as  the  lands  so  patented  most  be 
charged  to  its  grant 696 

The  right  of  the  Northern  Pacific  to  se- 
lect indemnity  within  the  seoond  belt  can- 
not be  recognized,  unless  it  is  made  to  ap- 
pear that  the  loss  specified,  as  the  basis  of 
such  selection,  is  the  result  of  a  disposal  oc- 
cnrring  in  the  interval  between  the  date  of 
the  granting  act  and  that  of  definite  looa* 
tion 68 

The  grant  to  the  Northern  Pacific  by  the 
act  of  July  2, 1864,  and  the  grant  to  the  same 
company  by  the  Joint  resolntion  of  May  31, 
1870,  must  be  adjusted  separately ;  a  loss, 
therefore,  nnder  the  latter  grant  will  not 
support  a  selection  along  the  line  for  which 
the  grantof  1864  was  made 511 

The  Southern  Pacific  R.  R.  Co.  is  not  en- 
titled to  make  indemnity  selections  within 
the  forfeited  primary  limits  of  the  Atlantic 
and  Pacific  grant 851 

Action  suspended  on  that  part  of  the  de- 
partmental decision  of  November  5,  1897, 
herein,  which  relates  to  the  question  of  the 
right  of  the  Southern  Pacific  R.  R.  Co.  to 
make  indemnity  selections  within  the  for- 
feited primary  limits  of  the  Atlantic  and 
Pacific  grant 898 

The  occupancy  of  town  lots  nnder  a  scrip 
location  should  not  be  held  such  an  adverse 
right,  or  claim,  as  will  defeat  the  right  of 
selection  nnder  tht  act  of  August  6, 1892, 
where  at  the  date  of  such  selection  the  sorip 
has  been  withdrawn  and  the  occupants  and 
purchasers  thereunder  disclaim  any  interest 
adverse  to  the  company 545 

Lands  Excepted. 

A  mineral  application  made  after  the  filing 
of  the  map  of  general  route,  and  prior  to 
definite  location,  and  pending  at  the  latter 
date,  is  a  claim  nnder  the  excepting  clause 
in  the  grant  to  the  Northern  Pacific  that 
operates  to  exclude  the  land  covered  thereby 
firom  said  grant 72 

The  occupancy  of  land  by  an  Indian,  at 
the  date  when  the  Northern  Pacific  grant 
became  eflTective  and  prior  to  the  act  of  July 
4, 1884,  will  not  serve  to  except  such  land 
ftt>m  said  grant  if  at  such  time  the  Indian 
had  not  abandoned  the  tribal  relation 478 

A  claim  of  occupancy,  set  up  to  defeat 
the  right  of  indemnity  selection,  can  not  be 
recognized  if  it  appears  that  at  the  date  of 
selection  the  alleged  occupant  had  not  estab- 
lished residence  on  the  tract,  but  was  main- 
taining a  home  elsewhere  in  the  prosecution 
of  a  claim  under  the  pre-emption  law 542 

Does  not  take  effect  upon  Umds  that  are 
at  the  date  of  the  grant  embraced  within 
the  claimed  limits  of  a  Mexican  private 
grant  by  specific  boundaries,  though  at 
such  time  the  question  of  the  true  location 
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Pace, 
of  said  bonndariee  la  pending  and  undeter- 
mined  108 

A  notation  appearing  of  record,  at  the 
date  of  a  railroad  grant  tliat  a  tract  has  been 
selected  as  swamp  land  is  ineffectiTe  as 
against  the  operation  of  the  grant,  if,  at  such 
time,  said  notation  appeared  of  record  with- 
oot  authority  of  law 208 

The  proclamation  of  the  President  under 
the  act  of  June  18, 1878,  withdrawing  from 
sale  and  disposal  certain  lands  required  for 
reservoir  purposes,  did  not  affect  the  status 
of  lauds  to  which  rights  under  a  railroad 
grant  had  attached  by  definite  location ....  451 

A  homestead  settler,  who  by  alienation  of 
the  land  has  disqualified  himself  as  an  en- 
tryman,  la  not  entitled  to  relief  under  the 
act  of  June  22, 1874,  extending  the  time  for 
the  completion  of  certain  railroads  in  Min- 
nesota and  protecting  the  rights  of  settlers 
prior  thereto 580 

Land  chiefly  valuable  for  Its  deposits  of 
fire  clay  is  included  in  the  exception  of 
"mineral  lands"  from  the  grant  to  the 
Northern  Pacific  Railroad  Company 849 

Lands  chiefly  valuable  for  the  petroleum 
contained  tiierein  are  excepted  from  selec- 
tion as  indemnity 851 

Lands  containing  valuable  minnal  depos- 
its, whether  of  the  metalliferous  or  fossil- 
iferous  class,  of  such  quantity  and  quality 
as  to  render  them  subject  to  entry  under 
the  mining  laws,  are  *'  mineral  lands  **  with- 
in the  meaning  of  that  term  as  used  in  the 
exceptions  from  the  grant  to  the  Korthem 
Pacific  Company  for  railroad  purposes,  and 
to  the  State  for  school  purposes 233 

A  final  mineral  return  by  the  commis- 
sioners appointed  under  the  act  of  February 
26,  1886,  operates  to  except  the  lands  so 
classified  trom  the  grant  to  tiie  Northern 
Pacific 446 

Withdrawal. 

An  indemnity  withdrawal  for  the  benefit 
of  the  Northern  Pacific  grant  is  in  violation 
of  the  terms  of  said  grant,  and  inoperative 
as  against  an  authorised  withdrawal  on  be- 
half of  another  grant 67 

Lands  embraced  within  the  indemnity 
withdrawal  for  the  benefit  of  the  main  line 
of  the  St.  Paul,  Minneapolis,  and  Manitoba 
road,  under  the  grant  of  March  3,  185?,  are 
not  by  such  reservation  excluded  from  the 
operation  of  the  subsequent  grant  of  1871 
for  the  St.  Vincent  extension  of  said  road. .    86 

The  line  of  the  Northern  Pacific  road  be- 
tween Wallnla,  Washington,  and  Portland, 
Oregon,  as  shown  by  the  map  of  general 
route  filed  August  13,  1870,  followed  the 
north  bank  of  the  Columbia  River  within 
the  Territory  of  Washington,  and  the  width 
of  the  withdrawal  thereon  was  consequently 
governed  by  the  provisions  in  the  granting 
act  relative  to  the  extent  of  the  grant  where 
the  line  of  road  passed  through  a  Territory ; 
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and  the  fact  that  the  said  river  was  not  cor- 
rectly located  on  said  map  would  not  affect 
the  extent  of  said  wltlidrawal 300 

Act  of  Junk  22,  1874. 

The  provisions  of  the  act  are  remedial 
and  should  be  construed  in  pari  mnteria 
with  the  original  grant 77 

A  decision  of  the  General  Land  Office  to 
the  effect  that  upon  relinquishing  certain 
lands  a  railroad  company  will  be  entitled  to 
aelect  others,  does  not  prevent  departmental 
consideration  as  to  the  right  of  the  company 
to  those  relinqnished,  when  tlie  question  of 
the  company's  right  under  the  selection 
comes  before  the  Department  for  its  action.  248 

Railroad  l^ands. 

Generally. 

Notice  of  the  restoration  of  all  lands 
withdrawn  on  account  of  the  Northern 
Pacific  east  of  the  terminal  lino  at  Duluth . .    48 

Circular  of  August  5, 1896,  under  the  act 
of  June  3,  1896,  relative  to  settlers  on 
Nortliem  Pacific  indemnity  lands 356 

A  pre-emption  entry  can  not  be  allowed 
under  section  2,  act  of  October  1,  1890, 
except  on  proof  of  continuous  roMidence  on 
the  land  so  entered  for  a  period  of  not  less 
than  three  months  prior  thereto 967 

Under  the  provisions  of  the  act  of  Man*h 
2,  1896,  the  title  to  lands  erroneously  pat- 
ented on  account  of  a  railroad  grant,  and 
sold  to  a  bona  fide  purchaser,  is  confirmed. 
The  government  in  such  case  must  proceed 
against  the  company  for  the  recovery  of  the 
value  of  the  lands  as  directed  by  said  act..  468 

Action  looking  for  the  recovery  of  title  to 
lands  erroneously  certified  should  not  be 
taken,  where  patents  have  issued  on  the 
claims  held  to  have  excepted  such  lands 
from  the  grant;  the  parties  in  such  a  case 
may  be  left  to  assert  their  rights  in  the 
courts 440 

Act  of  March  8, 1887. 

The  purchasers  of  the  capital  stock  of  a 
company,  that  is  applying  for  patent  under 
said  section  4,.  are  not  purchasers  of  the 
land  within  the  meaning  of  the  statute 117 

Section  4  was  not  intended  to  protect  a 
speculative  purchase  made  with  knowledge 
of  the  defect  in  the  title  of  the  railroad 
company 117 

The  protection  given  to  settlers  by  the 
second  proviso  to  section  5  is  restricted  to 
such  persons  as  may  have  settled  in  good 
faith  after  December  1, 1882,  and  before  the 
passage  of  said  act,  claiming  a  right  to  enter 
under  the  settlement  laws  in  ignorance  of 
the  rights  or  equities  of  others  in  the 
premises 7f 

The  provisions  of  the  act  of  June  22, 1874, 
and  section  6,  are  remedial  in  character,  and 
hence  should  reoeive  a  liberal  construction, 
and  should  also  be  construed  in  pari  miUeria 
together  with  the  original  granting  aot  la 
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case  of  ftn  application  to  pnnhaM  under 
said  section  5.  It  most  tberefore  !>•  held 
that  lands  in  eyen-numbered  sections  select- 
ed under  the  act  of  1874  are  flrom  the  time 
of  snch  selection  the  "nnmbered  sections" 
of  the  grant  as  sach  phrase  is  need  in  said 
section  5,  and  may  be  purchased  therennder 
if  said  indemnity  selection  proves  invalid. .    77 

The  right  of  parchase  from  the  goyem* 
ment  under  section  5  is  limited  to  condi< 
tions  presented  at  the  time  of,  or  prior  to 
the  final  adjustment  of  the  grant,  and  hence 
does  not  extend  to  a  purchase  from  a  rail- 
road company  after  such  adjustment  and 
tlie  restoration  of  the  land  to  settlement 
and  entry 161 

In  holding  that  the  right  of  purchase  from 
the  government  under  section  5  is  not  re- 
stricted to  cases  in  which  the  purchase  from 
the  company  was  made  prior  to  the  passage 
of  said  act,  but  that  the  protection  extended 
to  settlers  iuthe  second  proviso  to  said  seo< 
tion  is  limited  to  settlement  made  before 
the  passage  of  said  act,  the  Department 
recognises  the  remedial  purpose  of  said  sec- 
tion, and  the  rule  of  constraction  that  the 
proviso,  being  a  limitation  of  the  remedy, 
must  necessarily  receive  a  strict  oonstruc- 
tlou liM 

A  settler  who  is  claiming  the  benefit  of  the 
second  proviso  to  section  5  is  not  entitled  to 
plead  wsnt  of  notice  as  to  adverse  claims 
through  the  company,  where  at  the  time  of 
his  settlement  he  was  apprised  of  the  com- 
pany's selection  and  the  record  at  sach  time 
disclosed  a  conveyance  of  the  land  by  the 
company IM 

Act  of  September  29,  1890. 

The  preferred  right  to  enter  forfeited  rail- 
road lands,  accorded  under  section  2,  as 
amended  by  the  act  of  February  18,  ISei, 
begins  to  run  from  the  date  when  instruc- 
tions are  issued  authorizing  applications  to 
be  made  for  such  lands 420 

An  actual  settler  on  lands  embraced 
within  the  forfeiture  act  at  the  date  of  the 
passage  of  said  act  is  entitled  to  a  pre- 
ferred right  of  homestead  entry,  and  if  he 
dies  without  having  made  such  entry,  the 
right  survives  to  his  widow,  who  was  also 
at  such  time  residing  on  said  land 522 

Where  a  settler  makes  homestead  entry 
under  section  2  and  thereafter,  through  mis- 
take, relinquishes  said  entry,  and  purchases 
the  land  under  section  8  of  said  act  when  in 
fact  not  entitled  to  make  such  purchase,  the 
entry  may  be  reinstated  with  the  right  to 
treat  said  purchase  as  a  commutation 
thereof,  or  perfect  said  entry  in  the  regular 
manner , 622 

Records. 

An  affidavit  made  to  supply  certain  al- 
leged omissions  of  matter  from  the,  which 
should  appear  therein,  if  it  exists  in  fact, 
will  not  be  stricken  from  the  files,  on  motion 
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therefor,  if  the  facts,  as  alleged  in  said  affi- 
davit, arenotdenied 420 

Rehearing^. 

See  Practice, 

Belinqaisbment. 

Under  a,  executed  without  consideration, 
and  for  the  benefit  of  one  holdini;  a  fiduciary 
relation  to  the  entryman,  it  is  incumbent 
upon  the  party  presenting  the  same  to  show 
that  no  advantage  was  taken  of  the  entry- 
maD,  if  the  good  faith  of  the  transaction  is 
called  in  question  by  him 197 

Will  not  be  recognised  if  it  does  not  ap- 
pear to  have  been  the  voluntary  act  of  the 
entryman 197 

Can  not  be  held  to  be  the  result  of  a  con- 
test, where,  at  the  date  of  its  execution, 
notice  had  not  issued  on  said  contest,  and 
the  entryman  in  good  faith  had  cured  any 
default  on  his  part  that  may  have  existed 
prior  thereto 860 

Bepayment* 

No  right  of,  exists  where  a  pre-emption 
entry  is  canceled  on  account  of  the  pre- 
emptor  having  prior  thereto  exercised  his 
pre-emption  right,  and  the  record  shows  that 
he  swore  falsely,  in  support  of  his  second 
entry,  that  he  had  never  had  the  benefit  of 
the  pre-emption  law 29 

A  purchaser  of  forfeited  railroad  lands 
under  section  8,  act  of  September  29, 1890, 
is  not  entitled  to,  where  his  entry  Is  prop- 
erly allowed  on  the  proof  presented,  but  is 
subsequently  canceled  on  account  of  the 
falsity  of  said  proof  in  a  matter  essential 
to  the  allowance  of  the  entry 80 

A  person  holding  under  a  deed  executed 
prior  to  the  submission  of  final  proof  and 
the  issuance  of  final  receipt  has  no  standing 
as  an  assignee  under  the  statute  providing 
for 89 

Can  not  be  allowed  where  a  desert-land 
entry  is  properly  allowed  on  the  proofs  pre- 
sented, but,  on  subsequent  proceedings,  is 
canceled  on  account  of  the  non-desert  char- 
acter of  the  land 110 

If  the  land  entered  is  not  of  the  character 
contemplated  by  the  law  under  which  the 
entry  is  made,  but  is  expressly  represented 
by  the  entryman  to  be  of  such  character, 
and  the  allowance  of  the  entry  is  procured 
by  such  representation,  the  entry  in  such 
case  is  wrongfully  procured  and  not  "erro- 
neously allowed"  within  the  meaning  of 
the  repayment  law ill 

The  right  to,  is  determined  by  specific 
statutory  authority  and  can  not  be  recog- 
nised except  in  the  cases  covered  thereby. .  Ill 

Return  of  surveyor-general's  scrip,  paid 
on  the  commutation  of  a  timber-culture  en- 
try, can  not  be  allowed  on  the  ground  that 
the  entryman  might  have  perfected  title 
without  commutation ..••.•.••••.•••  100 
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If  an  entry  tm  the  proof*  preaentad  ia 
properly  allowed,  and  on  subaeqaent  Invea- 
tigation  ia  canceled,  the  fact  that  snch  can- 
oellation  is  erroneoua,  under  a  changed  con* 
atruction  of  the  law,  will  not  Justify 210 

A  claim  for,  of  double  minimum  exoeaa 
ean  not  be  allowed  if  the  land  at  date  of  en- 
try waa  properly  rated  at  double  minimum, 
though  the  road  oppoaite  said  land  was  not 
constructed  and  the  grant  therefor  was 
afterwarda  forfeited 908 

Of  alleged  double  minimum  exoeaa  can 
not  be  allowed  if  the  land  at  date  of  entry 
waa  properly  rated  at  double  minimum 300 

Reservation. 

See  Rewrvcir  LandM. 

Inatruotiona  of  August  18, 1887.  with  re- 
spect to  Fort  Bandall  abandoned  military . .  141 

Instructions  approved  September  22, 1887, 
aa  to  Fort  Maginnis  abandoned  military 260 

The  act  of  October  1,  1800,  directing  the 
establishment  of  the  forest,  known  as  the 
Yosemite  National  Park,  did  not  affect  or 
impair  rights  acquired  under  a  mineral  loca- 
tion duly  made  prior  to  the  passage  of  said 
act,  and  the  owner  of  such  a  claim  should 
be  permitted  the  necessary  use,  for  purposes 
of  ingress  and  egress,  of  lands  reserved  by 
said  act,  subject  to  such  reasonable  rules 
as  may  be  made  by  the  Secretary  of  the 
Interior 48 

The  right  of  a  miner  to  out  timber  within 
a  forest,  is  restricted  to  the  land  embraced 
within  his  minlngclaim 48 

Under  an  order  directing  the,  of  a  tract  of 
land  for  the  benefit  of  an  Indian,  with  a 
view  to  his  subsequent  entry  thereof,  there 
ia  no  right  conferred  upon  the  Indian  by 
which  his  relinquishment  will  serve  to  re* 
leaae  theland  from 85 

In  the  surrey  of  forest,  under  act  of  June 
4,  1887,  the  phraae  "  public  lands  a^aoent 
thereto"  should  be  construed  to  mean  town- 
ships, either  fractional  or  entire,  actually 
adjoining  such  reservation 140 

The  mere  occupancy  of  land  in  Alaska  for 
the  purpose  of  trade  and  manufacture  will 
not  confer  any  right  upon  the  occupant,  as 
against  the  government,  that  will  prevent 
a^  of  the  land  for  naval  purposes 212 

In  the  absence  of  express  statutory  au* 
thority  the  Architect  of  the  Capitol  haa  no 
right  to  permit  the  erection  of  a  terminal 
railway  atation  on  the  eapitol  grounds 254 

Reservoir  Lands. 

See  Arid  Landi. 

Instructions  of  July  14,  1807,  under  the 
act  of  March  2,  1887,  providing  for  the  dis- 
position of  Sugar  Loaf  Reservoir  site 15 

Residence. 

The  poverty  of  an  entrsrman  may  excuse 
his  absence  from  the  land  after  the  ostab- 
lishment  of,  but  does  not  constitute  a  suffi- 
cient excuse  for  failure  to  establish,  within 


the  prescribed  period,  where  such  default  im 
charged  by  an  intervening  contest  ant 44 

The  absences  of  a  homesteader  from  the 
land  covered  by  his  entry  should  not  be  rev- 
garded  aa  sustaining  a  charge  of  abandon- 
ment, where  he  has  once  established,  and 
his  absences  are  made  necessary  by  the  na- 
ture of  his  occupation  and  condition  in  life, 
and  his  intention  of  returning  to  the  land  ia 
at  all  times  manifest  from  the  cultivation 
thereof,  and  the  erection  and  maintenanoe 
of  iniprorements  thereon 147 

Under  a  homestead  entry  made  by  the 
heirs  of  a  successful  contestant  in  accord- 
ance with  the  act  of  July  28, 1882,  actual  resi- 
dence on  the  land  is  not  required,  if  culti- 
vation thereof  is  shown  for  the  requisite 
period 281 

Where  an  entryman  who  has  made  an 
adjoining  farm  entry  diea  more  than  six 
months  after  entry  without  having  eatab- 
liahed,  on  the  original  farm,  his  widow  may 
cure  aaid  default  by  the  establisliment  of, 
prior  to  the  initiation  of  any  adverse  claim.  296 

The  law  requires  that,  must  be  eHtabiislied 
within  a  reasonable  time  after  settlement 
where  there  is  an  adverse  claim,  and  what 
is  a  reaaonable  time  must  depend  upon  the 
facts  in  each  case 334 

Res  Jndicata. 

The  rule  of,  ia  not  applicable  to  a  decision 
denying  a  party  the  right  to  lie  heard  on  ap- 
peal where  such  decision  is  the  result  of  a 
mistake  of  fact  on  the  part  of  the  l>epart- 
ment 373 

Review. 

See  Praetiee, 

Revised  Statutes. 

See  Table  of,  cited  and  construed^  page  xxii. 

Rif^ht    of    Wwty     and    Station 
Grounds. 

A  plat  of  station  grounds  oovering  land 
embraced  within  a  prior  mineral  application 
can  not  be  approved ;  but  the  uae  and  occu- 
pancy of  such  land  for  station  purposes  will 
protect  the  right  of  the  company,  tm  against 
subsequent  claimants,  if  the  mineral  appli- 
cation is  abandoned 250 

The  i>rovisions  of  the  general  act  of  March 
8,  1875,  are  not  applicable  to  lands  in  the 
District  of  Alaska 290 

The  grant  of  to  the  Union  Pacific  Ry.Co. 
by  seotion  2,  act  of  July  1,  1862,  may  extend 
beyond  two  hundred  feet  on  either  side  of 
■  the  road,  where  the  land  is  desired  for  the 
uses  specified  in  the  act,  and  the  necessity 
for  the  use  is  made  to  appear 540 

An  application  for  a  right  of  way  under 
the  act  of  March  3, 1881,  can  not  be  approved 
unless  it  is  made  to  appear  that  said  right 
of  way  is  desired  solely  for  the  purpose  of 
irrigation 344 

Riparian  Rig^hts. 

See  Survey, 
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River. 

See  JSurvey, 

School  liand. 

An  application  to  soleot  indemnity,  on  a 
basis  of  an  alleged  loss  of  unsnrveyed  lands 
within  a  timber  reservation,  prior' to  an  offl- 
cial  determination  of  the  number  of  town- 
abipe  included  in  said  reservation,  may  be 
accepted  and  treated  as  valid,  not  in  recog- 
nition of  any  sach  right  on  the  part  of  the 
State,  bnt  aa  a  matter  within  departmental 
discretion 40 

Circular  of  July  23,  1885,  as  to  selections 
of  indemnity  in  California,  modified 383 

Scrip. 

The  return  of  surveyor-general's,  paid  on 
the  commutation  of  a  timber-culture  entry, 
can  not  be  allowed  on  the  ground  that  the 
entryman  might  have  perfected  title  with- 
out ooramutstion 160 

Selection. 

See  Railroad  Orant^  subtitle  Indemnity; 
Statet. 

SeUlement* 

On  land  covered  by  the  subsisting  entry 
of  another  confers  no  right  a8  against  the 
record  entryman,  bnt  as  between  settlers 
on  land  thus  reserved  the  settlement  Drat 
in  time,  other  things  being  equal,  is  entitled 
to  precedence,  on  the  relinquishment  of  the 
record  entry 37 

During  the  existence  of  an  entry  no 
rights,  adverse  thereto,  can  be  acquired  to 
the  land  embraced  therein  either  by  appli- 
cations to  enter  such  land  or  by  settlement 
thereon,  but,  on  the  cancellation  of  said 
entry,  as  between  such  settlers,  the  date  of 
settlement  may  be  properly  considered 448 

The  right  of  a  settler  who  is  residing 
upon  a  tract  of  land  under  the  mistaken 
belief  that  his  title  thereto  is  complete 
under  a  prior  patent,  to  enter  said  tract  on 
the  relinquishment  of  a  record  entry  there- 
of, is  superior  to,  and  will  defeat  an  inter- 
vening soldier's  additional  homestead  entry, 
made  with  knowledge  of  the  adverse  claim.  135 

Going  upon  the  land  may  be  properly 
regarded  the  initial  act  of,  as  between  par- 
ties that  make  the  race  at  the  hour  of  open- 
ing Oklahoma  lands,  and  are  aware  of  a 
common  intent  to  settle  on  the  same  tract. .  273 

The  right  of  persons  alleging,  on  lands 
opened  to  such  appropriation  under  the  act 
of  September  29, 1890,  is  not  atfected  by  the 
fact  that  such  lands  were  at  the  time  of 
settlement  and  application  therefor,  re- 
served from  disposal  under  the  departmental 
rulings  then  in  force 394 

In  the  case  of,  on  land  that  is  treated  as 
in  reservation  by  the  Department,  when 
under  the  law  it  was  open  to  settlement,  the 
rights  of  claimants  should  be  determined 
u  the  priority  and  good  faith  of  their  re- 
spective settlements,  and  their  compliance 
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with  law  in  placing  their  claims  of  record 
after  the  land  is  declared  open  to  entry  by 
the  Department 420 

The  extent  of  a  claim  of,  as  defined  by 
acts  of  occupancy  and  improvement,  is  lim- 
ited to  the  technical  quarter  section  on 
which  such  acts  are  performed 394 

Notices  doflniug  the  extent  of  a  claim  of, 
posted  on  subdivisions  thereof  outside  of 
the  technical  quarter  section  on  which  the 
improvements  are  placed  will  protect  such 
claim  as  against  subsequent  settlors 420 

Stare  Decisis. 

While  the  doctrine  of,  is  recognised  and 
followed  by  the  Department,  it  will  not  be 
held  applicable  to  a  decision  that  la  violative 
of  the  law,  and  operates  to  take  away  a 
statutory  right - 63 

States. 

See  Desert  Land. 

The  act  of  June  20,  1894,  authorizing  the 
selection  of  lands  for  University  purposes, 
restricts  such  selection  to  nnoccupied  and 
uninhabited  lands,  and  also  provides  for  the 
issuance  of  patent  for  the  lands  so  selected; 
and  it  must  therefore  be  held  that  until  pat- 
ent issues  on  said  selections,  the  Department 
retains  Jurisdiction  to  inquire  into  the  sta- 
tus of  the  lands  at  date  of  selection  with 
respect  to  alleged  adverse  settlement  righta.  106 

The  act  of  March  3. 1879,  providing  that 
"There  be,  and  hereby  are,  granted  to  the 
State  of  Minnesota,  to  be  selected  by  the 
governor  of  the  State,  twenty-four  sections 
of  land  out  of  any  public  lands  of  the  United 
States  not  otherwise  appropriated,"  with 
the  proviso  that  the  lands  so  granted  shall 
be  selected  within  three  years,  is  a  present 
grant,  and  the  requirement  as  to  selection, 
containedin  the  proviso,  should  be  construed 
as  directory  and  not  mandatory,  hence  a 
failure  of  the  State  to  make  such  selections 
within  the  time  specified  will  not  defeat  its 
right  under  said  grant 432 

Station  Grounds. 

See  Ifight  of  Way. 

Statutes. 

See  Acta  of  Congren,  and  Revised  Statutes, 
Cited  and  Construed,  pages  xx  and  xxii. 

The  phrase  "  public  lands  adjacent  there- 
to" construed 140 

The  words  '*two  years"  in  the  proviso  to 
sec.  7,  act  of  Msrch  3,  1891,  considered,  and 
rule  announced  as  to  the  computation  of 
such  period 167 

Departmental  construction  of,  where 
doubtful  in  terms  will  be  received  with  due 
consideration  by  the  courts 355 

Survey. 

In  carrying  out  the  provisions  of  the  act 
of  June  4, 1897,  with  respect  to  the,  of  forest 
reservations,  the  phrase  "  public  lands  adja- 
cent thereto,"  should  be  construed  to  mean 
townships,  either  fractional  or  entire,  actu- 
ally a<\joining  such  reservations 14iG 
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Depftrtmental  inBtmotloDS  of  Jnne  30, 
1897,  herein.  witbdrftWB 140 

In  the  oMe  of  a,  that  is  closed  npon  a 
meander  line  run  for  tiie  purpose  of  sepa- 
raling  arable  lands  from  alleged  swamp  and 
orerdo'vred  lands,  lying  npon  the  bordeis  of 
a  lake,  thas  leaving  a  tract  ansarveyed 
between  the  shore  of  said  lake  and  said 
meander  line,  parties  taking  title  to  the 
lands  eosttnreyed  acquire  no  riparian  rights 
to  the  unsurveyed  lands  lying  beyond  said 
meander  line IW 

An  application  for,  of  an  island  lying  in 
a  meandered  non-navigable  stream  will  not 
be  allowed 418 

An  application  for,  of  an  island,  in  a 
meandered  non-navigable  river,  existing  at 
the  date  of  the  township  survey  but  omitted 
therefrom,  must  be  denied,  where  the  right 
of  the  riparian  owners  to  the  bed  of  the 
stream  is  recognised  by  the  State  in  which 
the  land  lies 474 

An  island,  not  above  high*water  mark, 
but  sutti^t  to  overflow,  and  situated  in  a 
navigable  river,  is  not  sulvject  to,  as  land 
belonging  to  the  United  States,  for  the  pro- 
prietorship of  the  shores  and  beds  of  navi- 
gable  rivers  below  high- water  mark,  within 
the  limits  of  the  States,  belongs  to  them  by 
their  inherent  sovereignty 510 

Swamp  Ijiind. 

The  State  by  securing  title  to  lands  under 
the  wagon  road  grant  of  July  5, 1860,  is  es- 
topped from  subsequently  claiming  the  same 
lands  nnderthe  prior  grantof 10 

The  fee  to.  in  the  State  of  Wisconsin  em- 
braced within  the  right  of  Indian  occupancy 
provided  for  by  the  treaty  of  October  18, 
1848,  passed  to  the  State  by  the  subsequent 
swamp  grant;  but  the  right  of  possession 
under  said  grant  remained  in  abeyance  until 
such  time  as  the  Indian  right  of  occupancy 
should  be  surrendered,  or  otherwise  ended 
bytheUnited  States 17 

When  by  the  treaty  of  February  11, 1858, 
the  Indians  ceded  to  the  United  States  cer- 
tain lands  embraced  within  their  right  of 
occupancy,  such  relinquinhment,  as  to  the 
lands  covered  thereby,  though  for  the  ex- 
pressed purpose  of  locating  the  Stockbridge 
and  Munsee  Indians  and  other  Indians 
thereon,  operated  to  remove  the  only  ob- 
stacle to  the  merger  of  the  right  of  pos- 
session with  the  fee  that  passed  under  the 
swamp  grant,  and  entitled  the  State  to  re- 
ceive patents  under  said  grant 17 

The  Department  is  without  Jurisdiction 
to  order  a  hearing,  on  the  application  of  a 
State,  to  determine  the  character  of  lands 
claimed  by  it  under  the  swamp  grant, 
where,  'fftioT  to  any  such  claim,  the  lands 
have  been  certified  or  patented  to  the  State 
for  the  benefit  of  a  railroad  grant 417 

Timber  Culture. 

See  Applieaticn;  Contettf  Entry;  FintA 
Pnqf, 


Timber  Cntf  ingr* 

Permita  to  cut  timber  within  the  primary 
limits  of  the  Northern  Pacific  grant  will 
not  be  issued  prior  to  an  ofllcial  survey  of 
thelanda 378 

Applications  for  more  than  a  second  per- 
mit, by  the  same  applicant,  to  cut  timber 
ftom  the  public  lands  will  not  be  considered 
by  the  Department 333 

Townsite. 

Entry  in  Alaska;  regulations  of  Jnne  8, 
1891,  with  respect«to  appeal  team  truatee. 
amended 323 

The  right  of,  acting  under  territorial  legis- 
lation, to  include  certain  lands  within  cor- 
porate limits  for  municipal  purposes,  can 
not  be  recognised,  if  said  lands  were  in  fact 
at  such  time  not  subject  to  such  appropria- 
tion  248 

The  action  of  trustees  may  be  reviewed 
by  the  Commissioner  ot  the  General  Land 
Office  under  the  rules  goTeming  contests 
before  the  local  landoflSees 313 

The  act  of  May  14,  1880,  empowers  trus- 
tees in  Oklahoma  to  approve  aur  vey  s  of.  made 
prior  thereto;  and  the  limitation  ss  to  the 
acreage  that  may  be  included  in  a  public 
park,  under  section  22,  act  of  Hay  2, 1890,  is 
not  applicable  to  a  survey  so  adopted 318 

A  survey  of  a,  made  by  the  provisional 
authorities  of  a  municipality,  becomes  opera- 
tive fVom  and  after  its  execution  and  approval 
by  said  authorities,  when  aubsequeutiy 
adopted  by  the  townsite  teustees  aitor 
entry 313 

The  law  applicable  to,  contemplates  aaur- 
vey  of  the  land  into  lots  and  blocks  before 
deeds  may  be  given 313 

A  patent  for  that  in  terms  provides  that 
"no  title  shall  be  hereby  acquired  to  any 
mine  ....  or  to  any  valid  mining  claim  or 
possession  held  under  existing  laws  of  Con- 
gress,** does  not  divest  the  Department  of 
Jurisdiction  to  subsequently  issue  a  patent 
for  a  lode  claim  within  the  limits  covered  by 
said  townsite  patent,  if  at  the  date  of  the 
townsite  entry  such  lode  claim  was  known 
to  exist 618 

The  right  to  the  purchase  money  paid  on 
the  commutation  of  a  homestiad  entry  for 
townsite  purposes  can  only  be  recognised 
on  behalf  of  an  independent  municipal 
organisation 5a0 

Wagon  Road  Orant« 

The  tiUeof  a  purchaser  in  good  Aith  from 
a  wagon  road  company  of  lands  previously 
certified  thereto,  is  oonflrmed,  in  the  ab- 
sence of  adverse  claims,  although  by  the 
true  construction  of  the  i^rant  to  said  com- 
pany said  lands  were  excepted  therefrom ; 
and  in  such  case  the  only  remedy  left  to  the 
govprnment  is  by  way  of  suit  against  the 
wngon  road  company  to  recover  the  value 
of  aaid  lands .•••••.••.••.. 


